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Chicory. — A vegetable matter, used for admixture with or in 
substitution for cofiee. It is subject to a customs duty on importation 
of 13s. 3d. per cwt. if raw or kiln-dried, or of 2d. per lb. if roasted or 
ground. This dujiy also applies to all other vegetable matters applicable to the 
uses of chicory or coffee (39 & 40 Viet. c. 35, sched.). For the regulation of 
import and the collection of duties, see Customs. Under see. 42 of the Ciis- 
toms^ConsoRdation Act, 1876, 39 & 40 Viet. c. 36, there is a prohibition on 
impertation of any extract essence or other concentration of chicory, or any 
admixture of the same, “ except in transit, or to be warehoused for export 
only.” 

Chicory and such other vegetable matters, if grown in the United 
Kingdom, are subject to an excise duty of 128. 8d. per cwt. if raw or kiln- 
dried, and so on in proportion for any greater or less quantity. The 
business of a dryer or roaster of chicory is for the purj) 08 e of ensur- 
ing the recjovery of this duty, subject to regulation by secs. 8-21 and 33 of 
the Excise Act, 1860, 23 & 24 Viet. c. 113. Ho must make entry of the 
premises on which lie means to exercise his business (s. 8), and provide 
a warehouse for storing the chicory when dried, where alone it may be 
stored (ss. 9-12). , He must give notice to the Excise of his intention to dry 
chicory (s. 10), and of his intention to remove it from the kiln or drying 
apparatus (s. 11)* and may not remove it, from kiln to warehouse, except sub- 
ject to Excise regulations, except in presence of an excise officer (ss. 13-19). 
He must provide scales and weights and assist in weighing it for duty 
(s. 16). He may not possess any dried chicory not dried in his own kiln 
(s. 17), and must not roast chicory or coffee on the drying premises, except 
by licence granted in the case of combined businesses existing in 1860 
(8. 18). 

Provision is made as to possession of duty-paid foreign chicory (s. 19). 
The penalties for disobedience to the Act are provided partly by the 
sections imposing the particular obligations, partly by a general provision 
in sec. 33, ^nd are recoverable under the Inland Eevenue Eegulation Act, 
1890, 63 & 54 Viet. c. 21. See Excise. 

The sale of chicory is subject to the same general regulations as other 
^articles of food, and to certain special regulations with respect to its 
admixture with or sale as coffee, ^e Adulteration ; (Soffbe. 
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2 CHIEF CLEEKS, CERTIFICATE OF MASTERS OF 

Chief Clerks, Certificate of Masters of. — See 

Mastkbs of Supbeme Coubt. 


Chief Commissioner of Police.— See Police, Meths- 

POLIS. • • 


Chief Constsbie. — Tlie head officer of a b6rough or county 
police force. 

1. In boroughs which have a separate police force, he is appointed by 

the watch committee of the town council (10 & 11 Viet. c. 89, s. 6; 45 & 
46 Viet. c. 50, ss. 190-196), but only in boroughs which are counties in 
themselves does he appear to be entitled to be called chief constable. See 
Police, Borough. • 

2. In a county (including an administrative county which has a separate 
Court of Quarter Sessions or a separate county rate, and every liberty of a 
county which has a separate commission of the peace, except a borough 
with less than 10,000 population) he is appointed by the standing joint- 
committee formed by the county justices and the county council, subject 
to the approval of a Secretary of State (County Police Act, 1839, 2 & 3 
Viet, c. 93, ss. 4, 24, 28 ; Local Government Act, 1888, 51 & 52 Viet. c. 41, 
s. 9). Where a county has two or more parliamentary divisions, two 
chief constables may be appointed (2 & 3 Viet. c. 93, s. 4), Where 
required, the same chief constable can be appointed for two or more 
adjoining counties, subject to the approval of the standing joint* 
committee of each county (20 Viet. c. 2, s. 2; 51 & 52 Viet. c. 41, «. 9). 
He can appoint a deputy, subject to the approval of the standing joint- 
committee (2 & 3 Viet. c. 93, s. 7). He has within the county, and all 
liberties, franchises, and detached parts thereof, all the powers and duties of 
a constable within his constablewick, whether at common law or any past or 
future statute (2 & 3 Viet. c. 93, ss. 8, 27 ; 3 & 4 Viet. c. 88, s. 34 ; 19 & 20 
Viet. c. 69, 8. 6 ; 51 & 52 Viet. c. 41, ss. 9, 39 (1)), and also the duty of 
attending at general and Quarter Sessions, and making quarterly reports 
to the county justices of all matters which they require, and monthly 
to the clerk of the peace a return of the disposition and number of 
the constables under his orders (2 & 3 Viet. c. 93, s. 17 ; 3 & 4 Viet. c. 88, 
s. 31). 


He appoints superintendents and petty constables, subject to the 
approval of a Petty Sessional Court ; and may dismiss any superintendent 
or petty constable, and is subject to the lawful order of the standing 
joint-committee and the rules established for the government of the county 
police force made by a Secretary of State (2 & 3 Viet. c. 93, ss. 3, 6 ; 3 & 4 
Viet. c. 88, s. 26). These powers extend to borough forces consolidated with 
the county force (3 & 4 Viet. e. 88, s, 15). • 

He is forbidden to canvass but not to vote at a parliamentary or 
municipal election (19 & 20 Viet. c. 69, s. 9; 22 & 23 Viet. c. 32, s. 3; 
56 & 57 Viet. c. 6). 

He is substituted for the now abolished high constable, for the purpose 
of actions or claims against a hundred or other like district (3^ & 33 Viet, 
c. 47, a 5). See Police, County. 


Children^— See Cruelty to Children; Wills. 
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6 Chlltern Hundreds. —The stewardship df the Chiltem 
Itimdreds, that is to saj of the three hundreds of Stoke, Desborouffh, 
atod Burpham, in the county of Buckingham, is an ancient office under the 
• Grown, which is kept up, as explained below, for the purpose of enabling 
dlsmbers of th^ House of Commons to vacate their seats, though the duties 
and emolunfents attached to it have long since disappeared. It appears 
from the records of the time of Edward i., known as the Hundred Rolls, 
that these three hundreds were then in the king's hands. They were 
managed by a royal steward as bailiff, who answered for the rents and 
profits, and had a court leet, returns of writs, and other privileges and profits 
within his bailiwick. The steward of the Chilterns and the other Crown 
stewards were appointed in the Exchequer, and eventually the right of 
appotntment passed to tlie Chancellor of the Exchequer, in his capacity of 
Under-Treasurer, an office united to the Chancellorship in the time of 
Henry tin. At the present day the Chancellor only appoints to the 
Chilterns and Northstead stewardships. 

In 1615 James l. granted the Chiltern Hundreds by letters patent to 
Sir Francis Goodwin for three lives at the rent of £1, Cs. 8d. per annum; 
and ill 1679 a Treasury warrant was made out for the grant of the 
“ custody, stewardship, and bailiwick ” of the three hundreds to Thomas 
D'Oyley for a term of thirty -one years at a yearly rental of £1, 6 b. 8d. 
and a fine of £150. In the course of time the Stewards* Courts ceased to 
be held, and^ the rents reserved to the Crown were sold as fee-farm 
rents ; so that probably the office of steward Imd ceased to be one of any 
substantial profit before the year 1750, when it was first used for its 
present purpose. There is said to have been a nominal salary of 208. or 
258. hntil shortly before 1889. 

An ancient rule dating from, the time when service in the House of 
Commons was regarded as a Imrden rattier than a privilege, prevented 
members from resigning their seats. In 1628 the House resolved that 
“a man after he is duly chosen cannot relinquish.** In the middle of 
the eighteenth century an indirect method of resignation was discovered in 
the provisions of the Place Bill, 6 Anne, c. 41, ss. 25, 26, that members of 
the House of Commons accepting any jdace of profit under the Crown other 
than a higher commission in the army, should thereby vacate their seats 
(but with right of re-election in the case of offices created before October 
25, 1705). It liad been decided in 1740 that Sir Watkins Williams Wynn 
by succeeding on his father’s death to the reversion of the steward- 
ship of Bromfield and Yale, held under a grant from the Crown, at a 
salary of £20, haS accepted an officie under the Crown which vacated his 
seat. In 1750 the Chilterns* stewardship was granted to John Pitt to 
enable liim to vacate his seat and stand for another constituency. 
In 1757 it was granted to the elder Pitt on his return to office to 
hasten his re-election. In 1774 Lord North refused to grant it to a 
Aember who desired to vacate his seat for the purpose of standing 
for another constituency against a supporter of Lord North’s. This 
proceeding, which would not now be imitated, le<i to the introduction 
of a bill to enable members to resign their seats, but the proposal was 
defeated. 

In 1893 4the principle* on which the office is now granted were explained 

Sir William Harcourt as follows (Parliamentary Debates, 31st January 
J893, p. 50) : — “ First of all, it is the duty of the Chancellor of the Exchequer 
to grant the Chiltem Hundreds immediately when they are asked for, unless 
there is some reason to the contrary. ... In the second plkce, the grant has 
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no reference to the character or fitness of the applicant. That is shown by 
the charge in the warrant to which I have referred.” (The words attaching 
honour and credit to the office were struck out of the warrant in vieiv of the 
occasional necessity of granting it to undesirable members.) “ Thirdly, the 
action of the Chancellor of the Exchequer is purely ministerial. He b4l^ 
not the duty or the right or the means to investigate casqji of suspicion. 
. . . Fourthly, there are no exceptions to these rules except in, or to main- 
tain the authority of the House in, cases where it has jui'isdiction, as in 
matters relating to elections. There the House does not allow its jurisdic- 
tion to be defeated as it would be by the withdrawal of the question.” But 
see further, the paper quoted below, at p. 61. 

The offices of Steward of the Chilterns and of Steward of the Crown 
Manor of Northstead are now granted alternately by the Chancellor of the 
Exchequer for this purpose. The seat is vacated by the acceptance of the 
office. The warrant made out on each new grant revokes the previous 
grant. On some occasions the same office has been granted twice on the same 
day. The office may be granted during the recess, but in that case a new 
writ does not issue until the meeting of Parliament (21 & 22 Viet. c. 110). 
In Ireland after the passing of the Place Act of 1793, 33 Geo. iii. c. 41, 
which corresponded to the English statute of Anne, the Escheatorships of 
Munster and Ulster were granted by the Lord Lieutenant of Ireland by letters 
patent under the Great Seal of Ireland to enable members of the Irish House 
of Commons to vacate their seats. These offices were used for this purpose 
after the Union until 1820; they were abolished in 1838, though the 
Escheatorship of Munster was erroneously treated as surviving in 21 & 22 
Viet. c. 100. 0 “ 

The above is founded on the paper laid before the Select Committee of 
the House of Commons on Vacating of Seats, Parliamentary Papers, 1894, 
H. C. 278, see p. l,etc., and pp. 52-80. 


Chimncyi — l. Comtriwtion , — The construction of chimneys and 
Hues is regulated outside London by the Chimney Sweepers, etc., Act, 
1840, 3 & 4 Viet. c. 85, and sec. 157 of the Public Health Act, 1875, 38 & 
39 Viet. c. 55. The first Act provides for the materials, diameter and angles 
of a chimney. The latter empowers the making of by-laws. In London 
tlieir construction is regulated by secs. 64-67 of the London Building Act, 
1894, 57 & 58 Viet. c. cexiii. 

2. Fires . — There is no statutory duty requiring the sweeping of 
chimneys, but the provisions of the law come very dear to imposing 
that duty. 

In I^ndon, including the city, the occupier of a house whose chimney 
catches fire, irrespective of any question of negligence, is liable to a penalty 
not exceeding 20s., recoverable before a Court of summary jurisdiction. 
It he can prove that the fire was due to the neglect or wilful default 
of another person, he can recover the penalty by purely summary 
proceedings (Metropolitan Fire Brigade Act, 1867, 28 & 29 Viet. c. 90, 
s. 23). 

Outside London, in boroughs and other urban districts, the occupier or 
user of premises whose chimney catches on fire® by accidentia liable to 
a penalty, recoverable summarily, not exceeding 10s., unless he can sho^ 
that the accident in nowise arose from the carelessness, neglect, or omission 
of himself or his servant (10 & 11 Viet. c. 89, s. 31 ; 38 & 39 Viet. c. 55,^ 
s. 171). And wiilully setting a chimney on fire or causing it to be set on 
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fire is punishable by a penalty not exceeding £5, recovqfable summarily 
(1Q & 11 Vict.c. 89,8. 30; 38 & 39 Viet. c. 55, s. 171). This enactment 
wi^ pas^d to put a stop to the north country pmetiee of cleaning a chimney 
^ by setting tire to the soot in it. The sumniary remedy does not exclude 
the right to proceed by indictment for arson in a proper case (10 & 11 
Viet. c. 89,rfi.^0). 

3, Sweeps . — The business of chimney-sweeper is regulated by four Acts 
of Parliament. The first (3 & 4 Viet. c. 85), passed in 1840, put an end to 
the abuses then existing as to the apprenticeship and servitude of young 
children in this trade. 

The Act of 1840 (s. 3) forbids the apprenticeship to the trade of any 
child under sixteen, and makes the indentures void. 

Hie Act of 1864 (s. 6) forbids the employment of a child under ten to 
do or assist in any work connected witli the trade, except at the house or 
place of« business of the sweeper. Under sec. 7 a chimney-sweeper may not 
bring a person under sixteen in his employment or under his control to a 
place where he is going to sweep a cliimney or clear a flue. And under 
sec. 1 of the Act of 1840, no persmi under twenty-one may ascend or 
descend a chimney or Hue. The ]>cnalty for these oiVences is a fine 
not exceeding £10, recoverable summarily, and payable half to the 
informer and half to the poor of the piirish in which the offender 
lives (3 & 4 Viet. c. 85, ss. 7, 8, 12 ; 28 & 29 Viet. c. 37, ss. 5, 8, 
9, 10, 11). Tliere is an ap})eal to Quarter Sessions from a conviction 
(3 & 4 Viet. c. 85, s. 11; 27 & 28 Viet. c. 37, s. 4). See Appeals {to 
Quarter Sessions), 

• The enforcement of these Acts is jmt under the special but not exclusive 
supei’inteiidence of the police by the Act of 1878, 38 & 39 Viet. c. 70, s. 21, 
the provisions of which are cumulative upon, and not exclusive of, the 
regulations of tlie Vagrancy Acts and local statutes and by-laws for the 
control of chimney-sweepers (ss. 24, 25). Under that Act, no master 
chimney-sweeper is allowed to practise without a certitic;ate from the chief 
officer of police in tlie district in wlih^h he jaactises (38 & 39 Viet. c. 70, 
88. 5, 6, 9), wliicli is available in (»ther districts on indorsement by the chief 
otticer of police for that district (s. 13). Tlie certific-ate is issued after an 
application in the form jirescribed by the Act, delivered at the police 
station nearest to the applicant's dwelling, and lasts for a year from its 
date. A fee of 2s. 6d. is charged for the certificate (s. 10), and goes 
to the pension fund of tlie iiolice force for the district (57 & 58 Viet, 
c. 51, 8. 2). 

A chimney-sweeper must give his name and address on demand by any 
person for whom he otters to act or acts as chimney-sweeper, or to any 
justice or constable (1874, s. 16). The certificate must be produced on demand 
(s. 17), is not assignable (s. 18), and is necessary to autlmrise carrying on 
business (s. 15), and can be taken away hy the justices on conviction of an 
•ffeuce under the Acts of 1840 and 1874 (1874, s. 20). Penalties recoverable 
summarily without apiieal are provided for breaches of secs. 15-18 
of the Act of 1874. Fabrication or falsification of a certificate, or making 
false statements to obtain one, or use of a fabricated or falsified ciertificate, 
are also summarily punishable under sec. 19. 

Under ^he Act of 1894 (57 & 58 Viet. c. 51, s. 1) chimney-sweepers are 
forbidden to knock at houses from door to door, or ring a bell, cjr use a 
fioisy instrument, or to the annoyance of any inhabitant to ring the dcK)r 
*bell of a house with a view to solicit custom, under a penalty not exceeding 
208., recoverable summarily. ^ 
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ChlvalrXf Guardians In.— See Tenures. 

Chlorodync. — A proprietary medicine containing morphia and ^ 
chloroform, which can be sold only by chemists or druggists or apothecaries 
in accordance with the provisions of the Pharmacy and Sale of J^oisons Act, 
1868, 31 & 32 Viet. c. 12, ss. 15-17 {Pharmaceutical Society Piper [1893], 

1 Q. B. 686 ; Same v. Armson [1894], 2 Q. B. 720). 


Chloroform is one of the poisons scheduled to the Pharmacy and 
Sale of Poisons Act, 1868, 31 & 32 Viet. c. 121, Sched. A, part 2, which 
may only be sold subject to the restrictions and precautions presoribed 
by secs. 15, 16, 17 of the Act. See Poison. 


Cholera.— See Disease. 


ChOSeS in Action. — This phrase had originally a clear and 
definite meaning — viz. a right to take proceedings in a Court of law to 
recover a debt or damages. In this sense it was opi) 08 ed to chattels or 
choses in possession which were tangible i)er8onal property. Then, as the 
jurisdiction of the Court of Chancery arose and extended, there came to be 
equitable choses in action — rights, that is, to sue in equity for relief which 
could not (before 1875) be obtained in a Court of law. Thus a legacy was 
called an equitable chose in action, because, if the executor withheld .pay- 
ment, the only remedy of the legatee was in equity ; no action lay at law 
for a legacy {Deehs v. Strutt^ 1794, 5 T. K. 690). And there was this 
marked (listinction between legal and equitable choses in action : the former 
class were not transferable at common law ; but the latter were a^ignable 
from one peraon to another, and the assignee might sue in equity in his own 
name. See Assignments of Choses in Action, vol. i. ])p. 352, 353. In 
modern times there sprung up several species of incorporeal personal pro- 
perty which were unknown to our ancestors, such as consols, stock, 
shares, patents, and copyrights ; and all these for w’ant of a better classifi- 
cation were also called choses in action ] so that term now practically 
includes “all j)er8onal chattels whicli are not in possession” (per Lord 
Blackburn in Colonial Bank v. Whinney, 1886, 11 App. Cas. 440). 
Even a ticket in a Derby sweep-stakes has been held to be a chose in 
action {Jones v. Carter, 1845, 8 Q. B. 134). See, however. May and 
Another v. Lane, 1894, 64 L. J. Q. B. 237, which is discussed on p. 355 
of vol. i. 

Bankruptcy, — Where any part of the property of a bankrupt consists of 
choses in action, they shall be deemed to have teen duly assigned to the trustee 
(Bankruptcy Act, 1883, s. 50, subs. 5). Debts due or growing due to the 
bankrupt in the course of his trade or business are within tlie order and 
disposition clause ; all other choses in action are not {ibid. s. 44, subs. 3). 
The right of a lessee in etjuity to be relieved against a forfeiture is a chose in 
action w ithin sec. 50, and on the tenkruptcy of tlip lessee it passes to his 
trustee, who may assign it to a pui’cliaser {Howard v. Fanshawe ri895], 2 Ch. 
581). 

Marriage. — The word “property” in the Married Women’s Property** 
Act, 1882, includes choses in action (s. 24). Hence the choses in action of 
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ai&y woman married after Januar}^ 1, 1883, — and all choses in action which 
acmme after that date to any woman married before that date, — are now her 
separate^roperty, which she can acquire, hold, and dispose of, in the same 
^ manner as if she were a feme sole (ss. 1, 2, 5). A wife may, hewever, assign 
har chose in action to her husband ; so may a husband to his wife ^44 & 
45 Viet. c. 50). See Husband and Wife and Choses in Possession. 

DeeUk, — Th!b bequest of any chose in action to a jierson named is a 
specific legacy, even though the indorsement of the executors be necessary 
before they can be reduced into possession. “ The executors are bound to do 
that which is required to get in the legacy, and hand it over to the legatee ** 
{In re Robson [1891], 2 Ch. 559). But under a general bequest of the 
goods and chattels in a particular house choses in action will not pass 
(Green v. Symonds, 1730, 1 Bro. C. C. 129 n. \ Moore v. Jfoore, 1781, 
ibid, 127). 

Cho^s in Action^ Offences as to , — There is no criminal remedy at common 
law for interference with the ownership by another of a chose in action as 
such, except by prosecution for conspiracy to cheat and defraud or for a 
common law cheat or common law forgery (see Calyds case, 1684, 8 Co. 
Hep. 33 ; R, v. Watts, 1853, 23 L. J. M. C. 56). This rule extends to 
evidences of title to a chose in action. Most of the statutory penalties for 
theft, forgery, or damages to securities or documents which constitute a 
chose in action are collected in the Criminal Law Consolidation Acts of 
1861. See Faxitok; False Pketences; Forgeky ; Larceny. 

The mortgagor or seller of choses in action or his solicitor or agent who 
conceals from the mortgagee or purchaser written instruments of title to the 
^hose in action or incumbrances thereon, or falsities a pedigree on which the 
titla depends, in order to induce the purchaser or mortgagee to accept the title 
as good, and with intent to defraud, is guilty of a misdemeanour, and liable 
to imprisonment with or without hard labour for not over two years (22 & 
23 Viet; c. 35, s. 24 ; 23 & 24 Viet. c. 38, s. 8). Prosecutions may not be 
instituted without the sanction of the Attorney-General or Solicitor-General. 
The offence seems to be triable at Quarter Sessions (5 & 6 Viet. c. 38, s. 1). 
The criminal remedy does not bar civil remedies. 


ChOS6S f n Possession • — A term used in opposition to CIIOSES 
IN Action (q.v,) to denote tangible and moveable personal chattels of 
which a person has not only the absolute ownership, but also the possession. 
The possession may, however, be eitlier absolute or <iualified ; it is qualified 
when the person entitled to it “ has not an exclusive right, or not a jjer- 
manent right, but a right which may sometimes subsist and at other times 
not subsist, as in the case of game, water, and goods pawned or pledged 
upon condition ** (Smith, Real and Personal Property, 6th ed., s. 893 ; see 
also Williams, Personal Property, 14th ed., pp. 43 et seq,). The distinction 
Jietween a chose in possession and a chose in action was much more marked 
in the old law than it is now. A chose in possession has always been freely 
transferable by delivery ; in this respect differing from a chose in action, 
which formerly was not assignable in law, although it w^as in equity. There 
were other important points of difl’erence in the old law, e,g, a chose in action 
could not, although a c|iose in possession might, be the subject of larceny ; 
and prior Vj the Married Women^s Property Act a woman’s choses in 
possession vested immediately on her marriage in her husband, whereas lier 
• choses in action did not become her husband’s absolute property until he 
I'educed them into possession. ^ 
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though not to pr^ously ask the name. But as all mention of the name 
is omitted in the. Confirmation Offices of the second and subsequent Prayer- 
Books, it has been thought by some that the power of changing a CJiristian 
name at confirmation no longer exists. This, however, is contrary to the 
opinion of Lord Coke (1 Iiist. 3), and to a case there cited by himf 
the form of the Confirmation Office being in his time the sam^ as now. In 
1707, also, the Bishop of Lincoln changed a name at con^rmation, and 
ordered the new name to be entered in the register ; and for later cases see 
Notes avd Queries, 4th series, vi. 17 ; 7th series, ii. 77. It appears from the 
above cases that the power of alteration is not confined to objectionable 
names. In practice, a name is sometimes added at confirmation. 

[Autlwrities. — Hook's Church Dictionary ; Phillimore's Ecclesiastical Law, 
2nd ed.] • 


Christianity. — “There is abundant authority for saying that 
Christianity is part and parcel of the law of the land.” So Kelly, C. B., 
said in Cowan v. Milhourn, 1867, L. R 2 Ex. at p. 234. But the statement 
must not be taken too literally. It is tnie that Cliristianity is the religion 
of the Church which is by law established in this country ; and that it has 
had a large share in making our law what it is. But in no other sense is 
Christianity part of the law of England. Our law recognises and protects 
the Jewish religion and other beliefs which are opposed to Christianity 
(see 9 & 10 Viet. c. 69 ; 32 & 33 Viet. c. 68 ; 33 & 34 Viet. c. 49 ; 51 & 52 
Viet. c. 46). 

Lord Hale was the first to assert that “ Christianity is parcel of the • 
laws of England,” in 1676, in the course of his judgment in R, v. Taylon, as 
reported in 1 Ventris, 293. The dictum does not appear in the report of 
the same case in 3 Keble, 607. The Chief Justice was dealing with the 
objection that blasi)hemous words such as Taylor had uttered w^ere punish- 
able only in the ecclesiastical Court : he held they were cognisal)le also in a 
secular Court, because they were a danger to the State. “ And,” he added, 

“ Christianity is parcel of the laws of England, and therefore to reproach 
the Christian religion is to speak in subversion of the law.” See the judg- 
ment in full, ante, vol. ii. p. 173, It was merely an obiter dictum. ; and it was 
not a sound argument. For, as the Commissioners on Criminal Law 
remarked in their Sixth lieport (May 3, 1841, p. 83), “It is not 
criminal to speak or write either against the common law of England 
generally, or against particular portions of it, provided it be not done in 
such a manner as to endanger the public i)eace by exciting forcible resist- 
ance.” See also Jefferson's Letter to Major Cartwright, published in 
(Jartwright’s Life and Correspondence, Ix)rd Hale's dictum lias been often 
repeated ; it is a pleasant phrase to quote ; but it has no precise meaning. 
See Blasphemy. 


Christmas Day. — This day, the Festival of the Birth of Christ, 
has been observed in the Christian Church from very early times; and, since 
the fifth century, on the 25th of December. In England, in addition to 
being one of the Festivals appointed to be observed ^n the Book of Common 
Prayer, with a proper collect, epistle, gospel, preface, psalms, and fes8ons,and 
the recitation of the Athanasian Creed, it is recognised by the State as a* 
public holiday, by ancient custom and by various statutory provisions. ^ 
Thus by the Bill^of Exchange Act, 1882, 45 & 46 Viet. c. 61, ss. 14, 92, 
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I^Ib a “non-business day” bills falling due on which are payable the preced- 
^ business day. By 37 & 38 Viet c. 49 (1874), provision is made for the 
Sbsingjpf public-houses during certain hours of the day ; 41 Viet c. 16 (1877), 
m, 22, 50, directs that the whole day shall be a holiday in factories, unless 
^ the employes be Jews ; and the remaining statutory provisions with 
regard to the day are 1 & 2 Will. iv. c. 32, s. 3 (1831), forbidding under 
a penalty the killing of game thereon ; 2 & Viet. c. 47, s. 51 (1839), 
enabling the Commissioner of Police in the Metropolis to make rules 
reflating the traffic during divine service on the day ; and 39 & 40 Viet 
a 36,8. 8 (1876), declaring the day a public holiday in the Customs. Order 
64, r^e 2 of the R. S. C. directs that Christmas day shall be excluded in 
certain computations of time (qj\) (see also Bank Holidays; Business 
Days) ; and Order 67, r. 12, forbids the serving thereon in Admiralty actions 
of any instrument except a warrant. It is also one of the customary 
quarter days. 


Church. — As to Church generally, see Parish Church. See also 
Nave; Aisle; Chancel; Incumbent; Ecclesiastical Corporations. 

As to Churclies under Ecclesiastical Commissioners, see Ecclesiastical 
Commissioners. 


Church Building* Acts. — The i)owerB of the Church 
Building Commissioners were extinguished by tlie Act 19 & 20 Viet. c. 25, 
• which transferred them to the Ecclesiastical Commissioners (y.P.) from 
lst.January 1857. 


Church of England. — The Church of England, Ecclesia Angli- 
cana, claims to be tlie branch of the Catliolic Church in England. 

Tlie Church of England requires her members to believe in “ the Holy 
Catholic Church ” (Apostles’ Creed) and ‘‘ one Catholic, and AjKistolic Church ” 
(Nicene Creed). For the meaning of the word “(catholic” as understood in 
English ecclesiasticjal law, see the letter of George Bull, Bisliop of St. David’s, 
to Bossuet, Bishop of Meaux, cited by Sir K. Pliillimore, Official I’rincipal of 
the Arches Court {Martin v. Maciconochie, 1868, L. R. 2 Ad. and Ec. 
pp. 170, 171). 

In a manifesto issued in March 1851 by the two archbishops and 
twenty bishops f)f the Church of England, in view of a l)ull promulgated by 
the then Pope, Pius the Ninth, in which ]ni had divided England and Wales 
into Roman Catholic dif)ce8es, a declaration was made to the effect that the 
Church of England at the Reformation had rejected certain corruptions 
and innovations of Rome, and established “ one uniform ritual,” but with- 
•out in any degree severing her connection with the ancient Catholic 
Church (see, further, the authorities cited by Sir R. Phillimore in Martin v. 
MachonochWy supra ; Phillimore, Ecclesiastical Lmv\ 2nd ed., vol. i. ch. ii. 

The word ‘‘Protestant” occurs in the Coronation service, in the repealed 
portions of the Act of Union, and in certain modern Acts of Parliament, 
e,ff. 3 & 4 Viet. c. 33; (3^ Viet. c. 6, in reference to the Church of England 
and the ^Protestant Episcopal Church in Scotland, and the Protestant 
Episcopal Church in the United States of America ; but it has never been 
^ adopted by the Church of England in any fonnulary, and its statutory use 
must be taken to indicate the independent national exist^ce of the Church 
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of England, and l^r independence of the See of Koine, and not as expressing 
any identity of position or doctrine between the Church of England and 
general foreign Protestantism as such (Phillimore, Law^mpra). 

On the contrary, the Church of England recognises the holy orders of the • 
Greek and Roman Church, but not those of foreign Protestant bodies (se« 
Holy Obdebs). • • 

It should be added that the word “Catholic” is occasionally restricted in 
popular conversation to the members of the Roman Catholic communion. 
Whatever other justification may be pleaded for this, so far as England is 
concerned there is no legal authority for such a use of the word. The 
attempt to restrict the word “Catholic” to this sense is dealt with by Bishop 
Bull in the letter quoted in Martin v. MackonochUy siqrra. “ But it seems 
that no other union of the Church will satisfy the bishop but an union of 
all the Churches of Christ in the world, under one visible head, having a 
jurisdiction over them all, and that head the Bishop of Rome. But such 
an union of Christians was never dreamed of amongst Christians for at least 
the first six hundred years, as shall be shown in its due place.” 

It seems a generally accepted fact, though in modern times it has been 
called in question by controversial writers, that English Roman Catholics 
attended the services of the Church of England until Pope Pius v. in 
1570 issued a bull excommunicating Queen Elizabeth ; after which they 
formed themselves into a separate body. English Roman Catholics after this 
were first known to the law as papists, or as popish recusants, if they refused 
to conform ; subsequently as Roman Catholics, the Act 10 Geo. iv. c. 7, being 
entitled an Act for the relief of His Majesty’s Roman Catholic subjects. 

Tlie organisation of the Cliurch of England was the work of Archbiishop* 
Theodore, 068, wlio first organised the episcopate in one province and 4aid 
the foundations of the parochial system. The separate province of York 
was finally constituted in 784. (See Bishop and Akchbishop.) The 
Welsh dioceses representing the ancient British Church were for centuries 
outside both provinces, and they cannot be said to liave formed a part of the 
province of Canterbury until after the Norman Conquest. 

Riatioii of Church and State. — ^Tlie Church of England is legally 
described as “ by law established,” but the sense in whicli this expression 
must be understood is best explained by Sir William Anson {Law and 
Custom of tlm Constitidiony p. 378), in his account of the Royal Supremacy, 
when he says, “ The Queen is head of the Church, not for the purpose of 
discharging any spiritual function, but because the Church is the National 
Church, and as sucli is built into the fabric of tlie State.” 

Yet although a connection between Church and State h^s always existed 
from tlie earliest times, it has considerably varied at different epochs. 

In the Anglo-Saxon jieriod it may be stated briefly that the Church and 
State were practically identical — religion, morality, and law being recognised 
as one and the same thing, although there was no question in such times 
as to the organisation or powers of the Church and State respectively^ 
Wliether ecclesiastical Courts properly so called existed in the Anglo-Saxon 
period must be considered as doubtful. In any case the distinction which 
exists between the civil and ecclesiastical Courts was a result of the Norman 
Couques^t. Thereafter Cliurch and State ceased to be identical. The 
ecxjlesiastical and the civil Courts were separated (s^e Abchdeacqn), and the 
adoption by the former of the canon law made the pope the ultimate judge 
of ecclesiastical cases. (See Canon Law^ ; Ecclesiastical Law.) * 

The synods of the two provinces, which by the close of the tenth century * 
had grown into JJje Convocations of Canterbury and York, exercised the 



CHURCH OF ENGLAND 


13 


of Isolating for the Church by canon. At the same time, although 
tl^ relations between Church and State had been considerably modified, t£e 
Olrown qliill, in virtue of the prerogative, exerciseii a considerable control. 

In the same way, Parliament, from its first institution, exercised the 
^t of legislation on ecclesiastical matters, especially in the way of check- 
ing the enerd^chinents of the See of Koine on the independence of the 
National Church. 

The Crown and the coniinon law Courts also asserted their jurisdiction 
over property vested in ecclesiastic^il corju^rations, and various sUtutes were 
passed to limit the acquisition of land by them. 

The position of the Church was both defined and modified by the 
legislative enactments of Henry viii., Edward vi., and Elizabeth, measures 
which in England ettected the constitutional and doctrinal changes known 
as the Befonnation. 

It was not the object of the framei's of the Befonnation statutes either 
to establish a new faith or to create a new Church. The general principle 
of the Eeformation on its doctiiual side is stated in article 35 : “ Every 
particular or National Chimdi hath authority to ordain, change, and abolish 
ceremonies or rites of the Church ordained cnily by man’s authority * In 
answer to a request on the part of foreign jirinces that she would tolerate 
the Eoman Catholics as a sejiarate ecclesiastical body, Elizabeth refused, on 
the ground that “ there was no new faith ju-ojwigated in England.” 

On the doctrinal aide, the Church of England at the Befonnation re- 
pudiated certain mediicval accuctions of doctrine, and remodelled and 
translated into the vernacular its forms of service and formularies, and 
•deteynined' certain points of controversy l)y lier Thirty-nine Articles (see 
Akticlks, Thikty-nink) ; but as before, so after the Befonnation, the law of 
the Church of England and her history are to ]>e deduced from the ancient 
canon law, from the particular constitutions made in this country to 
regulate the English Church, from the rubric, and occasionally from Acts 
of Parliament ; and the whole may Ik? illustrated also by the writihgs of 
eminent persons. 

Comtitntionally, the Eeformation took the form of a restoration to the 
Crown of its ancient jurisdiction over the estate ecclesiasticjil and sjnritual, 
and an abolition of all foreign powers repugnant to the same (see the Act of 
Supremacy, 1 Eliz. c. 1). The title, the ‘‘only supreme head on earth of the 
Church of England,” which was conferred on tlie Crown by 26 Hen. viii. 
c. 1, was abolished by the repeal of tliat Act by 1 & 2 Philip and Mary,c. 8. 
The Act of Supremacy, however, required all holders of office to acknow- 
ledge by oath that the Queen was sovereign over all persons and causes 
ecclesiastical and temporal, to the exclusion of all foreign princes, persons, 
prelates, states, and potentateb. Under sec. 17 of the same Act, all ecclesi- 
astical jurisdiction which might lawfully be exercised by visitation, etc,, 
was vested in the Crown, which was empowered, under sec. 18, to exercise 
mts jurisdiction by commissioners. Under these sections, the Court, com- 
monly known as the Court of High Commission (commissions for causes 
ecclesieustical) was appointed ; but it was abolished by 16 Car. i.c. 11, which 
repealed clause 18 of the Act 1 Eliz. c. 1. 

The Crown, further, has no right, in virtue of its ecclesiastical supremacy, 
to create a^Court in the«nature of the High Commission Court. 

The abolition of papal jurisdiction (24 Hen. vin. c. 12) rendered neces- 
sary the creation of an ecclesiastical Court of final jurisdiction. Under 
* 25 Hen. vni. c. 19, it was enacted that an appeal should be to the king in 
Chancery from the Courts of the archbishops, and tba^on such appeal a 
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commission shouid be appointed, under the Great Seal, to try each case 
ad hoc. These commissioners were known as the Court of Delegates, a 
tribunal which remained an integral part of our Church system uniS. 1832. 
In the year just mentioned the Act 2 & 3 Will,' iv. c. 92 transferred ecclesi- 
astical appeals to the Privy Council Such appeals are now^ heard by thi 
Judicial Committee of the Privy Council, which was constituled by the Act 
3 & 4 Will. IV. c. 42. (See Privy Council.) 

In virtue of its ancient prerogative and the canon law, which declares 
the consent of a prince to be necessary to an episcopal appointment, the 
Crown (although the first clause of Magna Charta, which seems to be aimed 
at the practice, is still unrepealed) has generally claimed and exercised a 
paramount voice in this respect. The right, however, is now practically 
regulated by statute. (See CongA d*^lire ; Archbishop ; Bishop.) • 

In the same way, the Crown is guardian of the temporalities during the 
vacancy of the See. Its right to appoint deans is at present purely st&tutory 
(see Dean and Chapter). 

Convocation (q.v.) can only be summoned by the Royal consent, and by 
the statute (25 Hen. viil. c. 19, 1532) which embodied the submission of the 
clergy. The convocations can only be summoned by Royal writ, and cannot 
enact canons without Royal licence ; and it has been held that, even if such 
canons do receive the Royal assent, they are not binding upon the laity, 
unless in so far as they are declaratory of ancient custom {Middleton v. 
Crofts, 1736, 2 Atk. 650). (As to jurisdiction of ecclesiastical Courts, see 
Ecclesiastical Law and Consistory Court.) 

Doctrmes of. — The doctrines and discipline of tlie Church of England are 
comprised in part in the Thirty-nine Articles and the Book of Common * 
Prayer, but the Church of England also recognises the authority of the first 
four councils of the undivided Church. In addition to this, the canon 
law, so far as it is incorporated in the general law of the land, constitutions, 
canons of convocation {ut su'pra) are also of authority (see Em>tt v. ^artiup. 
1842, 4 Moo. P. C. 104). 

The clergy, as distinguished from the laity, have always been regarded 
for many purposes as an estate of the realm (see Clergy), and the Act of 
Henry viii. distinguishes between the spirituality and the temporality. In 
point of view of spiritual capacity, spiritual or ecclesiastical persons are 
bishops, priests, and deacons ; the administrative officers of the Church are 
archbishops, bishops, deans, archdeacons, rural deans, rectors, vicars {vide 
8ub titulis). 

Ecclesiastical Property . — The subject of ecclesiastical property is discussed 
under the headings of Ecclesiastical Corporations, Queen *Anne’s Bounty, 
Tithes, and Glebes. It may be generally stated that the Church of England 
is not a corporate body. Apart from modern endowments, which are often 
vested in trustees, bishops, deans and chapters, archdeacons, rectors, etc., 
are corporations, sole or aggregate, as the case may be. The origin 
of this is traced and explained in Pollock and Maitland's History of^ 
English Law. 

Who are Mewhcrs of. — It is frequently stated that every English subject 
is a member of the Church of England ; but this statement can hardly be 
regarded as accurate. Every baptized person, as such, is in a certain degree 
a member of the Church, and at common law no religious body 4 )ther than 
the Church of England was in any way recognised. Dissenters can hold* 
certain minor offices in the Church, as, e.g., that of churchwarden. Jews, , 
however, are not eligible for these offices. On the other hand. Dissenters 
are not entitled ^ marrii^e or burial at the hands of the priests of the 
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unless they have been validly, baptized, nor, probably, to receive the 
cl^union unless they have been confirm^. Such persons, however, 
alibougli probably within the condemnation of the canons of 1603, can sue 
in 4^e ecclesiastical Courts. 

• ; Who mvst he Members of , — ^The Sovereign and probably a R^nt must 
be a member ^ the Church of England. 

In the event of the Sovereign marrying or becoming a Roman Catholic, 
he or she forfeits the right to the Crown (Act of Settlement). It is 
generally held that under the exceptions provided for in the Roman 
Catholic Relief Act, 1829, 10 Geo. iv. c. 7, the Chancellor of Great Britain, 
the Lord Keeper, the Lords Commissioners of the Great Seal, and the Lord 
Lieutenant of Ireland may not be Roman Catholics. 

9he Anglimn Communion Abroad , — For the history of the establishment 
and organisation of the Church in the colonies, in Canada, India, Africa, 
and elsewhere, see Phillimore, EcclesiaMical Law^ 2nd ed., vol. i. 1769. 

The status of the Church in the colonies has been defined in several 
judgments of the Privy Council. In Long v. The Bishop of Cape Town, 
1863, 1 Moo. P. C. C. N. S. 411, it was said, “ The Church of England, in places 
where there is no Church established by law, is in the same situation with 
any other religious body — in no better, but in no worse, position : and the 
members may adopt, as the members of any other communion may adopt, 
rules for enforcing discipline within their body, which will be binding on 
those who have expressly or by implication assented to them.” In the case 
of fn re The Lord Bishop of Natal, 1864, 3 Moo. P. C. C. N. S. p. 115, at 

р. 151, it was said, ‘‘Although in a Oown colony properly so called, or in 
•case^ where the letters patent are made in purauance of the authority of an 
Act* of Parliament (such, for example, as the Act of the 6tli and 7th Viet. 

с. 13), a bishopric may he constituted and ecclesiastical jurisdiction con- 
ferred by the sole authority of the Crown, yet the letters patent of the ' 
Crown will not have any such effect or operation in a colony or settlement 
which is possessed of an independent Legislature”; and see B, v,’ Eton 
College, 1857, 8 El. & Bl. p. 610, atp. 635 ; Bishop of Natal v. Gladstone, 1866, 
L R. 3 Eq. p. 1 ; The. Bishop of Cape Town v. The Bishop of Natal, 1869, 

6 Moo. P. 0. C. N. S. p. 203 ; Merriman v. Williams, 1882, 7 App. Cas. 484. 

Relation to the Episcopal Church in Scotland, — While the Church of 
England and the Scottish Episcojml Church are in full communion, persons 
admitted into holy orders by l)ishop8 in Scotland cannot be admitted to 
benefices or other ecclesiastical preferment in England without the consent 
of the bishop of the diocese, and in certain cases a penalty may be imposed 
on such persons^officiating without the consent of the bishop (27 & 28 Viet, 
c. 94, 88. 5 and 6). ^ 

The following are earlier English statutes affecting the Episcopal Church 
in Scotland: — 10 Anne, c. 10, 1711 ; 1 Geo. i. c. 29, 1718; 19 Geo. n. c. 38 ; 
21 Geo. II. c. 34 ; 32 Geo. iii. c. 63. 

• See further, as to the status in England of clergymen of the Scottish 
Episcopal Church, Canonical Obedience. 

It may be mentioned that the Home Office is the medium of official 
communication between the Church and the Crown. 

[Authorities. — Gib8.(7od. ; Ayliffe, Parergon ; Pollock and Maitland, Hist. 
Eng, Law ; JBurns, Ecd. Law ; Phillimore, Eecl. Ixiw, 2nd ed. ; Anson, Law 
gfsd Custom of the Constitution ; Stubbs, Constitutionod History.'] 


Church Rates.— See Rates (Church). 



' Churchwarden.— The office of tshi^hwaiden fforditA:: 
d!eglwte, Year B^lc, 8 Hen. y. f. 4 HiL pL 15) prahablj grew up in the;; 
fourteenth century. When the legal theory that the iiareon was in a 
certain sense the owner of the church and glebe came into hemg, it became < 
necessary to find persons who might for legal purposes be treated as tMb 
owners or possessors of the chattels of the church, whjch/were provided 
by the parishioners, and were often very costly. From this necessity arose 
the common law office of churchwardens, who first were known as proctors, 
afterwards as guardians of the church, often as wardens of the goods, works, 
and ornaments of the church, lastly as churchwardens. 

As the office of churchwardens sprang up through custom, it is natural 
that the mode of their election should have differed. They are, however, 
primarily ecclesiastical, not civil officers, and therefore follow the ecclesiaitical 
divisions of the country. 

Tlie Local Government Act of 1894, 56 & 57 Viet. c. 73, s. 5,«8ubs. 2, 
provides, “ As from the appointed day " (ie. April 1895) “ the churchwardens 
of every rural {mrisb shall cease to be overseers, and an additional number 
of overseers may be appointed to replace the churchwardens ; and references 
in any Act to the churchwardens and overseers shall, as respects any rural 
parish, except so far as these references relate to the affairs of the church, 
be construed as a reference to overseers.” (As to the legal estate or interest 
in property vested in churchwardens and overseers prior to the Act, not 
being property connected with the aflairs of the church or an ecclesiastical 
charity, see s. 5, subs. (2) (c), and s. 6, subs. (1) (&).) Churchwardens 
continue, however, overseers in urban parishes (see, however, Local Govern- 
ment Act, 1894, s. 33). * , • 

In 1603 the position of churchwardens was regulated by canons passed 
in Convocation, wliich received the lioyal assent. As these canons, however, 
have never received the sanction of Parliament, they cannot bind the laity 
jtrojmo rngorCf but only so far as they are declaratory of the ancient usage 
ana law of the Church of England. Canon 89 provides that the choice 
of churchwardens shall be made by the joint consent of the minister and 
the parishioners, if it may be; but if they cannot agree upon such a 
choice, then the minister shall choose one and the parishioners another ; and 
without such a joint or several choice, none shall take on them to be 
churchwardens ; and that churchwardens shall hold office for a year only. 
Canon 90 provides that the churchwarden shall be chosen each year the 
first week after Easter; but this is only directory. As a matter of fact, the 
minister generally nominates one churchwarden and the parishioners the other. 

For reasons above stated, these canons cannot overfide custom, and 
by custom in most of the old London parishes the parishioners choose both 
churchwardens; but in new London parishes the canon holds. And there 
may also be a good custom for the election to be by a select vestry or by the 
lord of the manor, or by the old churchwardens. And in many larger 
parishes, especially in the North of England, which are divided into sevenA 
districts, townships, or tithings, there may be a custom to elect church 
or chapel wardens to act separately for the district, for which each is 
appointed, but such churchwardens when elected represent the whole parish 
(JS. V. Mardi, 1836, 5 Ad. & E. 468). But a custom to have no church- 
wardens is bskd, and the Court will grant a mandamus to the^inhabitants 
of a parish liable to contribute to church rates to assemble together wit]^ 
the minister and elect churchwardens, and, in case of disobedience, may 
grant a criminal information against the inhabitants upon whom the writ* 
is served (£. v. Jjfise, 1831, 2 & Adol. 197). 
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: j^^ustoni for the minister to appoint both chiurchwasGTens is also baii 
At imlmon law churchwardens were elected^yearly by the minister, and 
parilmoifbrs paying scot and lot, in vestiy assemUed. Election by the 
* vestry fitill Continues, but the constitution of the vestry has been modified 
bf Virious A<j|b8 of Parliament, and in many parishes by custom or 
statute) the election is by select vestries (as to which, see Vestry). 

Al^t from common law, there are also statutory, churchwardens who 
bold their offices, and whose duties are mainly regulated, under modern 
statutes passed to facilitate the building of churclies and the formation of 
new parishes, viz.: the Church Building Acts, 58 Geo. III. c. 45, ss. 73 and 74, 
1818; 59 Geo. iii. c. 134, s. 30, 1819; 1 & 2 Will. iv. c. 38, ss. 16 and 23, 
1831^ and 8 & 9 Viet. c. 70, ss. 6, 7, 1845; also by the New Parishes Act, 
1843, 6 & 7 Viet. c. 37, s. 17, amended by the New Parishes Act, 1844, 7 & 
8 Viet. c^94, and the New Parishes Act, 1856, 19 & 20 Viet. c. 104, s. 35. 

Churchwardens appointed under these Acts are not })arochial officers 
nor overseers of the poor in their parish; but when under 1 & 2 Will. IV. 
c. 38 a ohapel-of-ease with its district is for ecclesiastical purposes 
constituted a separate parish church, it is provided that churchwardens 
appointed under that Act shall perform all the ecclesiastical duties of 
churchwardens; and a similar provision is made by the New Parishes Act, 
1843, with regal'd to new parislies formed under it. 

These Acts provide for the election of churchwardens. It may he 
generally stated that, under these, two churchwardens are elected at the 
usual term of choosing j)ari8h officers, and that one is appointed by the 
incumbent and the other by the inhabitants residing in the district or new 
parish'*(on this point see Vestuy Parish; Nkw Parish). Under 1 & 2 
Will.*iv. c. 38, s. 16, ami 8 & 9 Viet. c. 70, s. 6, which relate to district 
chapelries, one churchwarden is to be chosen by the minister and the other 
by the pew-rentei-s or householders resident in the district chapelry. 

All inhabitants of a parish, being householders, but not lodgers, are 
properly qualified to serve the office of churchwarden, apparently without 
distinction of sex {JR. v. Stubbs, 1788, 2 T. E. 395), but according to the old 
authorities no outsetter or outlier who occupieth lands in the parish is 
capable of being chosen (Dean Prideaux, to Churchwardens, p. 44 ; 

Gibson, p. 215). But it has been held that the partner in a London house 
of business who personally attends to the business is liable to be chosen 
{Stepheimn v. Lanystou, 1804, 1 Hag. 379). But the Courts do not seem 
inclined to extend this exception, and the recent decisions would make the 
restriction apply to churchwardens of district parishes under 1 & 2 Will. iv. 
c. 38, s. 16, although the words in the Act (s. 16) are only “ fit and proper 
persons” (see R, v. Hardiny, 1889, 6 T. L. E. 53; R, v. Cree, 1892, 67 
L. T. 556), the idea being that a churchwarden's duties require knowledge 
of the parish. 

^ It would seem, apart from these modern decisions, that all that is really 
required at common law is that a churchwarden should have some residence 
or place of business in a parish where he can be found. A strict insistence 
on r^idence certainly causes peat inconvenience. Certain persons are dis- 
qualified from serving the office ; aliens, denizens, ’children, persons who have 
been convicted of fraud and perjury, and J ews. Certain other classes, though 
not disqualified, are exempt, except by their choice. These include peers of 
tha r^lm, members of Parliament, clergymen, sheriffs, barristers, solicitors, 
J^tising physicians, Eornan Catholic clergymen (but as to them, see 31 
Geo. III. c. 23, s. 852 ; Geo. ni. c. 155), duly qualified Dissenting preachers 
and teachers, certain civil servants, and other professional hlfcn (as to these, 
VOL. in. 2 
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Bee Prideaux, Churchwardem! Guide, pp. 12-15). Protestant Dissenters and 
itoman Catholics may, if they have scruples, perform the office by deputy, 
and in spite of this the Courts will not oblige a Dissenter to serve the 
office, the tenets of whose sect are such {e.g, if he be a Quaker) that he 
cannot be presumed to be able conscientiously to perform the duties {AMy 
v. Theobald, 1836, 1 Curt. 447). / 

Churchwardens under the Act 1 & 2 Will. iv. c. 38 must be fit and 
proper persons chosen out of the inhabitants of such ^rish, and members 
of the Church of England. The same qualification applies to churchwardens 
of new parishes under 6 & 7 Viet. c. 37, only that it is not stated that they 
must be inhabitants of such new parish. Churchwardens, under the 
Church Building Acts, must be fit and proper persons,” but need not be 
members of the Church of England. • 

Churchwardens of separate parishes for ecclesiastical purposes of district 
parishes and new parishes must, as above stated, be resident houl^eholders 
(R V. Harding, mpra), but it is not clear if this applies to the church- 
wardens of district chapelries and consolidated chapelries, churches without 
districts, or subscription churches and chapels under the Church Building 
Acts. (See Pridoaux, pp. 18, 19.) 

In the event of the persons entitled refusing to elect, or of aprimA facie 
case of an improper election, the remedy is to apply to the Queen’s 
Bench for a mandamus ; but such application must be made promptly, and a 
rule will not be granted when an election has taken place de facto, unless the 
proceedings have been null and void, or there is ])robable reason to suppose 
that the result would have been diflierent (jB. v. Birmingham (Rector), 1837, 
7 Ad. & E. 254 ; Ex parte Mawhy, 1854, 3 El. & Bl. 178 ; Prideaux, p; 38).* 

The election of churchwardens is first by show of hands, and afterwards 
by polling. (See Vestky.) A curate stands in the place of the parson for 
the purpose of nominating one churchwarden. A vestry may excuse a per- 
son elected from serving the office, and in such cases it has a disQfetion to 
take a fine from the person so excused. 

After election the churchwarden has to subscribe before the archdeacon 
or other proper ordinary a declaration that he will faithfully and dili- 
gently perform the duties of his office. The usual course is for the old 
churchwardens to present the new churchwardens to the ordinary to be 
admitted ; but this is not necessary in point of law. Churchwardens ought, 
however, not to act before they have been admitted and made the declara- 
tion, and the old churchwardens “shall be reputed hereafter to continue until 
the new churchwardens that shall succeed them be sworn, which shall be 
the first week after Easter ” (see ante), “ or some week following, according to 
the declaration of the ordinary” (canons of 1603, and see also 5 & 6 Will. 
IV. c. 62, s. 9). To what extent the acts of a churchwarden before admission 
may be supported as the acts of an officer dc fado is doubtful (see Prideaux, 
p. 43). A person elected and refusing to take the office or make the declara- 
tion may, under 53 Geo. in. c. 127, be taken under a wi*it dc conturfuke 
capiendo, which writ issues out of Chancery upon a significavit from the ' 
ecclesiastical Courts. An old churchwarden, if re-elected, should be read- 
mitted (see, however, Bray v. Somer, 1862, 2 B. & S. 374), but cannot be 
compelled to serve. 

The office of the ordinary is ministerial only, land if a colourable title is 
shown by the persons claiming to be churchwaidens, he is bound to adipit 
them, even if there are two claimants for the office, as in such case he shoul^ 
admit both, and if he refuse he can be compelled by a mandamus (JB. v. 
Archdeacon oftMiddlesex, 1835, 3 Ad. & £. 615) ; but though the ordinary 



CHUECHWAEMSN 


19 

may 1^ exercise any judicial authority, he may inquire whether the person 
daimlEig to be admitted has been duly elected, and if the parish return a 
disqiM^^ person he is bound to reject him {AiUhony v. Seyer, 1789, 1 Hag. 
fCon. 9; R- v. Williaim, 1828, 8 Bam. & Cress. 681). 

• A fee is payable on admission to the officials of the ordinary, but the 
churchwardens ^niiot be forced to pay it out of their own pockets ( Veley v. 
Pertitfee, 1870, L. R. 5 Q. B. 578). 

A churchwarden who ceiises to reside in the parish does not ipso facto 
cease to be a churchwarden, but another should be appointed in his place 
(Ganvill v. Uttiny, 1845, 9 Jur. 1081). 

As to the civil duties of churc*hwardens, see Overseer. (See also the 
article on Allotments.) 

Churchwardens are in a (?ertain sense a body of the nature of a corpora- 
tion. But they are so only with regard to the goods and chattels of tlie 
church, sa that they may purchase tlie same for the imrish, or sue and be 
sued in respect of the same ; though they cannot dispose of them without 
the consent of the parish and the licence of the ordinary ; but tliey are not 
a corporation in such sort as to purchase land or take by grant except in 
London, where they are also a corporation for such purposes. Goods placed, 
in the church are not chiircli luoperty, unless there is evidence of some 
dedication. But if the churchwardens dispose of goods, tlie jiarishioners 
cannot bring an action against them or the receivers of such goods ; but such 
action must be brought by the new churchwardens. One churchwarden 
cannot give an eftectual release or dispose of the goods of the church. 
Churchwardens in their public capacity have no right to delegate their 
finictioiis, but if tliey ajipoint an agent wliom they afterwaids sue in their 
private capacity for a wrongful act, the sanction of one of them will bo 
a good defence to an action by botli. 

Witli the consent of the parishioners, however, churchwardens jointly can 
dispose o^ the goods of the church (Afctholdy. Wynn, 1 Rol. Abr. 893 ; Martin 
V. Nuikin, 1724, 2 P. Wins. 268, is hardly an authority for the statement 
that churchwardens can dispose of goods without the consent of the parish). 

Under canon 85 the churchwardens are directed to keep the churcli 
repaired, and all things tlierein in an orderly and decent sort. But since 
the Abolition of Churcli Rates Act there is no means of compelling the 
parish to make such provision (see post). It is their duty to provide bread 
and wine for the comniunion service (see Kutjrk;), a chalice (see Com- 
munion), a font (see Font), a convenient seat for the minister to read the 
service in, a pulidt (see Pulpit), a surplice (sec Vestments), a Bible of the 
largest volume, if book of the Homilies (canon 80), an alms-chest (see 
Alms), a bier for the dead, a bell ami rope, a register book of christenings, 
weddings, and burials (canon 70), a chest for the register, a vestry book, etc. 

With regard to church repairs, it is the duty of the churchwardens, 
after taking an estimate as to the necessary costs of the same, and ascer- 
taining how much money they have in hand, to convene a vestry and submit 
•the proposed repairs to them in order that, if necessary, a rate may be 
imposed. (See Rates (Church.)) Even if the churchwardens have sufficient 
funds in hand,, important rei^airs should not be effected without the sanction 
of a vestry. (See Vestry.) 

As to the duties of the churchwardens with regard to the repair of the body 
of the church, see Nave ; as to the chancel, see Chancel See also Rates 
(^URCH); with regard to burial and closed graveyards, see Churcutard. 

In the event of an avoidance of the benefice by death or other causes, 
the churchwardens are the proper persons to have the care qf the benefice. 
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(As to their duties, see Incumbent ; Sequestration.) They are at liberty 
in such an event to apply to the chancellor of the diocese for sequestration, 
and being authorised by an instrument under the seal of the office are to 
manage the profits and expenses for the benefit of the successor, and are* 
afterwards bound to account to such successor ; and the ordpary has poifer 
by citation to compel them to undertake the charge lyider penalty of 
contumacy. Tlie ordinary has also the power to appoint other persons 
than the churchwardens to act as sequestrators. 

Churchwardens, for the jjurposes of their duties, ought at all times to 
have free access to the church ; but the minister has in the first instance 
the right to the possession of the key thereof, and it is irregular for the 
churchwardens to make a key for themselves. If the minister refuse? them 
access to the church on proper occasions, complaint should bo made to the 
ordinary v. MatthewSy 1830, 3 Hag. Ec. p. 167, at p. 173 ; Dowdiuy 
V. Qoody 1861, 7 Jur. N. S. 637). The churchwardens have no* right to 
set up monuments in the church without the consent of the minister 
or ordinary; for such right, if admitted, would secularise the church 
{Beckwith v. Hardiwjy 1818, 1 Barn. & Aid. 508 ; 19 R. R. 372) ; nor may 
they remove fixtures, monuments, or pictures ; but if these are offensive or 
cause inconvenience they should apply to the ordinary for a faculty {q,v,) 
authorising their removal ; and they have no right to remove by force 
any ornament introduced by the minister although without a faculty. Their 
proper course is to cite the minister to show wliy a faculty should not be 
granted for the removal. 

The churchwardens have a duty to preserve order during divine service, 
and to see that everyone takes Ins proper seat, thougli their rights m thefie 
matters are far from being clearly ascertainable {AhJicv v. Cukrafty 1887 y 
18 Q. B. D. 607 ; Fuller v. LanCy 1825, 2 Add. E. R 419 ; as to the law as 
to seats in church generally, see Pews ; also Chancel) ; but they can have 
no prescription to dispose of the seats independently of tlie .ordinary 
{Presgrave v. The Chimhwardens of Shrewshuryy 3 Ann, 1 Salk. 167 ; May v. 
Gilbert y 11 Jac. 1 ; 2 Bulst. 151) ; and they have no right to refuse anyone, 
behaving properly, standing-room in the church, because they think that 
he cannot be conveniently accommodated {Taylor v. Tivmny 1888, 20 
Q. B. D. 671). They are not to suffer loiterers about the church or 
churchyard during divine service (canon 19), and they shall present the 
names of those who behave rudely and disorderly in church at visitations 
(canon 111). (See further Brawling ; Chastisement.) 

A churchwarden may take the hat off the head of one who sits covered 
during -divine service {Hall v. Flannery 18 Car. 2, 196)! Cliurchwardens 
have a general duty to protect the church and churchyard from any 
irreverent or unseemly conduct even when divine service is not being per- 
formed {e.g. to prevent plays, bancpiets, etc., in the church or churchyard, see 
canon 88) ; but it is doubtful how far they have a right to expel a person 
from the church or churchyard for misconduct when no service is going 8n 
(compare Worth v. 2'eirimjtony 1845, 3 Mee. & W. 781 ; Griffin v. Leighton; 
Taylor v. Timsony supra). 

Churchwardens have a right to prevent any man from preaching in the 
church unless he shows his licence (canon 51), and they should note the 
names of strange preachers in a book (canon 52); and it seems that if the 
minister himself were guilty of grossly offensive conduct, they would hq,ve 
the right to restrain him. Their only other function is to collect the aln^ 
during the reading of the offertory sentences at the communion service, 
and alms so collected are at the disposal for distribution of the minister 
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and bhurchwardens (see further Offehtory) {Hutchins v. Densnloe, 1792, 
1 Ha^ C^n. 170). If churchwardens think it necessary to remove a person 
from the^ church, they should do so without unnecessary force and 
S^hout giving occasion for scandal (Reynolds v. MonUm, 1841, 2 Moo. & 
RE84). • 

With regard^o free seats, churchwardens have authority to direct, for the 
maintenance of order and decorum, in wliich of such seats certain classes 
of the congregation may and may not sit (Asher v. Culcraffy 1887, 18 
Q. R D. 607). It is an ecclesiastical ofiTence for churchwardens to break 
into the belfry and ring the church bells against the consent of the 
incumbent ; but such proceedings will not be justified if they were merely 
rung idthout his consent. 

As guardians of the morals and religion of the pirish, churchwardens 
(in their gharacter of questmen) are bound to present, twice a year, accord- 
ing to the articles supplied to them at their admission, offences (including 
offences against morality) in their parish punishable by ecclesiastical law, 
before the archdeacon or other ordinary, and they may present oftener, 
but cannot be compelled so to do unless the bishop himself visits (canons 
lie, 117). The minister himself may be so presented. 

It may be noted that this part of the churchwarden's duties is largely 
obsolete, but it has been considered, by Stephen, J. (obiter), that persona 
(other than Protestant Dissenters usually attending a dissenting place of 
worship) absent from church may still be ])resen ted” (Taylor v. Timson, 
supra). See further, article PliESENTATiON. A churclnvarden may also, under 
tlje Public Worship Regulation Act, 1874 (.‘>7 & 88 Viet. c. 85), s. 8, make 
a writfen representation to the bisliop of any illegal practice on the jwirt 
of the minister. 

Under 2*» & 24 Viet. c. 51, churchwardens are compelled to make an 
annual return, in the month of June, of sums levied or received for church 
rates to one of the Secretaries of State. 

Churchwardens, at the end of their year or witliin a month's time 
thereof, must piss their jiccouiits before the vestry. Exceptions may be 
taken to such accounts, first, as to the jjarticulars on which disbursements 
have been made, and, secondly, as to tlie justness of the disbursements. 
If the disbursements exceed the balance in hand, and have been sanctioned 
by the parish, they may be paid by the succeeding churchwardens. If 
churchwardens have disposed of church goods without the consent of the 
ordinary, although with the consent of the j)arishioners, the ordinary may 
call on them to account. Churchwardens are at present compellable by 
the ecclesiastical Courts to produce their accounts ; but no examination of 
them win take place before that jurisdiction, nor win their production be 
compelled if they have been i>assed by the vestry. 

When churchwardens have presented their successors, they are funeti 
ojffifio, and their successors may continue an action which they have 
commenced. 

A churchwarden who misbehaves may be removed on a complaint to 
the ordinary, and may be sued for neglect of duty in the ecclesiastical 
Courts ; and if, as a churchwarden, he receives money corruptly, he may 
be indicted (Welcome v. Luhe.^ 18 Car. 2: 1 Sid. 281 ; R. v. Eyres, 18 Car. 2 ; 
1 Sid. 307). *866 Sidesman. 

• [Authorities. — Lindwood, Prov . ; Gibson, Cod . ; Ayliffe, Pareryon ; Dean 
Erideaux on Churchwardens ', TXog<&e^, Ecclesiastiml Law ] Ifrideaux, 
wardens' Guide, 16th ed. ; Shaw, PamA Lavr, Steer, PansA Jjtv)] Pollock 
and Maitland, History of English Law.^ ^ 
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Chu rchyard . — The freehold of the churchyard is in the incumbent, 
subject to the parishioners* right of burial. The incumbent and t^|^ church- 
wardens are bound to allow the burial of a parishioner in the churchyard^ 
but they have a discretion as to the particular part where the burial sbjill 
take place {Ex parte Blackmore, 1830, 1 Barn. & Adol. 122). • There may be a 
custom in a jmrish to allow the burial of strangers as welF as parishioners 
in the churchyard ; but if no such custom exists, it has been laid down in 
several cases that tlie incumbent and churchwardens should grant provision 
for the burial of strangers very sparingly, so that the rights of parishioners 
may not be prejudicially affected. The duty of seeing that tlie churchyard 
is well kept and repaired rests with the churchwardens (q-v.). 

When a churchyard is once consecrated and dedicated to sacred pur- 
poses, no judge has power to grant a faculty to sanction the use of it for 
secular purposes ; nothing short of an Act of Parliament can drvest con- 
secrated ground of its sacred character (J?. v. Twiss, 1869, L. E. 4 Q. B. 
407); but under the various Open Spaces Acts many disused church- 
yards and burial grounds have been secularised and converted into recreation 
grounds. 

[See Phillimore, Ecclesiastical La%o, 2nd ed., vol. ii. pp. 1383 ct seq,] 
See Burial Ground ; Cemetery. 


Cider (or Cyder). — ^A fermented drink made from apples. 

It was under 12 Chas. ii. c. 24, ss. 14, 16-18, 24, subject to tlie 
hereditary duties of excise, which are now suspended during tjie con- 
tinuance of the Eoyal civil list (1 & 2 Viet. c. 2, s. 7). 

For purposes of excise and licences for sale of intoxicants it is treated in 
the same way as beer (q.v,), and a licence to sell beer covers the sale of cider 
(1 Will. IV. c. 64, 8. 32 (retail); 32 & 33 Viet. c. 57, s. 2; 43 & 44 Viet, 
c. 20, 8. 40). Its sale without a licence by retail in quantities of *less than 
4^ gallons at a time for consumption off the promises is punishable under 
4 & 5 Will. IV. c. 85, ss. 17, 18. The cost of the excise licence for sale of 
cider is 25s. (1 Will. iv. c. 64, s. 30 ; 43 & 44 Viet, c 20, s. 41). 

Under secs. 11 and 18 of the Spirits Act, 1880, 43 & 44 Viet. c. 24, it is 
unlawful for a distiller or rectifier of spirits to make cider at his distillery or 
to carry on his spirit business on premises adjoining a place where cider 
is made. 


Cinque Ports. — The Cinque Ports are a number of seaport 
towns on the coast of Kent and Sussex, which in very early times were 
“ the five most important havens in the kingdom ** (Comyn, Digest, Framhise), 
owing to their position at the nearest part of England to the Continent ; 
they were “ privileged corporations with peculiar customs and great local 
independence ** (Stubbs, Const Hist ii. 314) ; and formed a franchise or 
liberty subject to the jurisdiction of their warden only apd his officers. 
They were enfranchised by Edward the Confessor, and had their charter of 
confirmation from Edward i. in 1278. “In the time of Edward the 
Confessor tliere were but three jjorts — Dover, Sandwich, and Eomney; 
but in the time of William the Conqueror, Hastings anJ Hythe were 
added ; and John, Winchelsea and Eye — ^yet they are called the Cinque 
Ports ” (Comyn, Hid,, quoting 4 Inst. 222). In the statutes they are always 
spoken of as “the Cinque Ports, two ancient towns and their members.’* 
In Domesday Book, Dover and Sandwich are recorded as holding 4heir 
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lib^^es in return for a provision of twenty ships each* to be kept for 
fifteen days annually in the king’s service ; and Komney with the other 
ports o^ed sea service (Stubbs, i. 665). The Cinque Ports are closely 
cioniiected with the first be^nniiigs of a regular navy in England ; in the 
reign of Heniy iii. when ships were required, the neceSsary number was 
impressed by the sheriffs of the maritime counties or the barons of the 
Cinque Ports, by the latter notably in 1207, and so again in 1298 under 
Edward i. {ibid, ii. 311). In the early years of Edward L*s reign they 
exercised the chief administrative j)ower over the navy; thus in 1298 
Robert Burghersh, the lieutenant warden of the Cinque Ports, superintended 
the fleet ; and in 1302 he was still w'arden, and answerable for the service 
of ships due from the ports. In 1300, when the maritime 

jurisdiction over the English coasts was divided between three admirals 
(see Admikal), one was captain and admiral of tlic fleet of the 8liii)S of the 
Cinque Ports and all other ports from Dover to Cornwall, while another 
was captain and admiral from the Thames to Berwick, and the third 
probably commanded on the coast of the Irish Sea (Stubbs, ii. 313). 
Under Edward ill. the Cinque Ports furnished fifty-seven ships to the 
royal fleet, Dover and Hastings contributing twenty-one each, and Romney, 
Hythe, and Sandwich five each {ihuL i. 667). 

The lord warden is described by Comyn as “ an officer who has been 
appointed time out of mind for the custody of the jHirts, and as having the 
jurisdiction of 'the admiral within the Cinque Ports exempt from the 
Admiralty of England, which jurisdiction is saved to him in several Acts 
of Parliament” (Diged, Franchise), Jeakes gives tlie following account of 
him r* “ This great officer, or Limenardia, as Camden observes, was an 
imitation of the same officer which the Romans established for the defence 
of our coasts, and called Littoris Sajtvmci, or Tractus Maritlmi Gomes, who 
had the charge of nine seaports. There is no doubt that these Cinque 
Ports aiid towns were under one special government in ‘the time of the 
Saxons, necessity so requiring, though guardian (from whence warden) 
imports a name imposed by William the Coiuiucror. These wardens 
being for the defence of tlie ports and coasts on wJiich they are, and as 
chief commanders of the shijis wdiich tliey were to furnish for sea, gave 
them as well the name of admirals in respect of their office as to the sea ; as 
wardens with reference to tlieir care in keeping and preserving the 
liberties of the ports as land, both as mediators between their sovereigns 
and them, if differences should ariS’e there, and as judges among them and 
betw^ecn them luid others to guard and defend them against . . . encroach- 
ments of foreigners u])on their rights and jurisdictions. For as to the 
former he is the immediate officer of the king to the poi'ts, and hath the 
return of his writs that run tiiere, they being directed to him ; and as to 
the latter the causes were heard and judgment concerning them given in 
^the old Court of Shepway and the Courts of Chancery and Admiralty. . . . 
That the warden might have a place of residence near the ports, and a 
seat suitable to his quality, is the Castle of Dover committed to his charge 
and custody, of which he is also entituled the constable ” {Chariers of the 
Cinque Ports, jaiblished 1728, but written forty years before). 

The lord warden s exclusive civil jurisdiction in the Cinque Ports was 
abolished ill 1855 (18 & 19 Viet. c. 48, s. 2), except as regards his Court of 
•Admiralty {ibid, s. 10, and 1 & 2 Geo. iv. c. 76, ss. 15 and 18, 1821, and 
M. S. A., 1894, 8. 571), and his jurisdiction and office as admiral of 
the Cinque Ports (Municipal Corporations Act, 1882, s. 256). An 
instance of his right to droits of admiralty in the Cinque Ports being 
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made good against the Lord High Admiral is to be found in the case of 
-Cord Warden v. King in his office of Admiralty (1831, 3 Hag. 438 — a 
whale stranded at Dover); though he was not entitled to pme droits 
{The Oeder Ems, 1784, 1 Bob. C. 284; Browne, Admiralty, ii. 470). For 
militia purposes he acts for the Cinque Forts as the ]prd lieutenaflt 
of a county. He at one time claimed a right to tnominate and 
recommend to the ports persons to represent them in Parliament; 
and Comyn says that the ports held their franchise per haronium, 
and were represented in Parliament by the lord warden or keeper; 
but this right was declared not to exist in 1688 (1 W. & M. s. 7). He 
or his deputy may be a member of the Admiralty Commission instituted 
by 28 Hen. viii. c. 15 to try all offences committed by sea within the 
jurisdiction of the Lord High Admiral or his own ; and for all offences 
within the Cinque Ports the Commission was directed to him, and trial was 
had before a jury of the inhabitants (1 & 2 Geo. iv. c. 76, s. 16). The 
powers of these Admiralty Commissioners are now exercised by the judges 
of assize (1844, 7 & 8 Viet. c. 2), and the Central Criminal Court {q,v.) can try 
all offences at sea in the jurisdiction of the Admiralty (1834, 4 & 5 Will. iv. 
c. 36). The office is one of great honour even at the present day ; and was 
held by Edward I. in the lifetime of his father Henry iii., and in later times 
by Mr. Pitt in the time o'f the American War, by the Duke of Wellington, 
Lord Palmerston, and Lord Salisbury ; and it entitles its holder to a salute 
of nineteen guns from ships of war. 

The Cinque Ports have been represented in Parliament froAi the time of 
boroughs first sending representatives, viz. the famous Parliament of Simon 
de Montfort in 1265, the writ then summoning “ de quinque Poftubus 
de qualibet civitate et l)urgo quatuor homines,” and from 42 Edward III. they 
returned two members {EncycL Metrop, “CiiKpie Ports”). In Crom well's 
time, in 1656, Sandwich, Dover, and Eye each sent a baron to Parliament. 
In 1832 Winclielsea was disfranchised as a borough ; as W’ere Konin^y, Eye, 
and Sandwich in 1885 ; but Dover, Hastings, and Hytlie are still sejmrately 
represented. 

The privileges of the barons or freemen of the Cinque Ports were at one 
time of a high nature, and thus they still have the right at the coronations of 
the kings of England to carry a silken canopy over the sovereign's person, 
and sit on his right hand at the coronation banquet in Westminster Hall 
(see Shakespeare, Henry VIIL Act iv. Scene 1). But the most important 
of their privileges was their exemption from any other jurisdiction than that 
of their own Courts. Their last charter, granted in the tjventieth year of 
Charles ii., and confirmed in the fourth of James ii., only confirms that of 
Edward i. granting “ the barons of the Cinque Ports the liberties and free- 
doms as they and their ancestors then at any time, better, more fully, and 
more honourably have had in the times of King Edward (the Confessor), 
inter alia to be free of common summons before our justices from all 
manner of pleas itinemnt {i.e, judges of assize) in whatsoever counties 
such their lands be so that they be not bound to come before the justices 
aforesaid, except any of the same barons implead any or be impleaded ” 
(Jeakes, 22). These liberties were confirmed by Magna Charta of Edward i. 
(s. 9); and only prerogative writs of the sovereign such as mandamus, 
habeas corpus, etc., ran to the Cinque Ports (Comyn, ante).* Their old 
organisation continues for some purposes : all of them except Winchelsea 
and Bomney have separate borough jurisdictions saved to them (Municipal 
Corporations Act, 1882, a 248), and power was given to grant a charter to 
Bomney and W^chelsea, with a provision in the case of the latter that 
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if no charter were granted the corporation should continue undissolved, and 
Winofae]|ea still be entitled an ancient town of the Cinque Ports (Municipal 
Corporations Act, 1883, ss. 14 and 15 and schedule I. (1)) ; bujb their non- 
^ corporate members became part of the body of the county in which they 
were situate 13 (3)). The Local Government Act, 1888, 51 & 52 
Viet. c. 41, 8. ^8 (4), makes “the Cinque Porte two ancient towns, and 
their members for all purposes of the county council and powers and 
duties of Quarter Sessions and justices out of sessions form part of the 
county in which they are situated, without prejudice nevertheless to 
the position of any such port, town, or members as a Quarter Sessions 
borough under the Municipal Corj)oration8 Act, 1882, as amended by this 
Act, and without prejudice to tlie existing privileges of such ports, 
towns, and members as respects matters not affected by tliis Act.” The 
ports had a militia of their own since 1673 (15 Car. ii. c. 4, s. 10), and 
the present Militia Act applies to them as if tliey were a separate 
county and the lord warden were the lieutenant of that county 
(45 & 46 Viet. c. 49, s. 49 (3)); and the enactments with regard to local 
militui continue in force (s. 54 (1), schedule 3). They liave a sej)arate 
corps of volunteers of their own, and for the purposes of the Volunteer 
Acte are equivalent to a county (1863, 26 & 27 Viet. c. 65, and 1871, 34 it 35 
Viet. c. 86). 

The Admiralty Court of the Cinque Porte, whose jurisdiction is saved ex- 
pressly by statute (1 & 2 Geo. iv. c. 76 ; 46 & 47 Viet. c. 18, s. 13 ; and 57 & 58 
Viet, c. 60, 8. 571), exercises a jurisdk'tion which is “in practice confined to 
cases arising within the liberties and jurisdiction of the Cinque Ports, and 
except^!! the case of salvage under 1 2 (^eo. iv. c. 86, and of admiralty and 
maritime causes transferred thitlierfrom the County ( 'Ourte,does not extend 
beyond the inherent jurisdiction possessed by the High Court of Admiralty ” 
(Williams and Bruce, Admiraltt/ Pmetive^ 20). The local limits of that 
jurisdictmn were declared at an inquisition held at the Court of Admiralty 
in Dover in 1684 to extend from Shore Beacon in Essex to Ked Cliff neai* 
Seaford ; and with regard to salvage they are defined as comprising all the 
sea between Seaford in Sussex and a ]>oiiit within live miles of C^)e (Jrisnez 
oil the coast of France, and the coast of Essex (1 & 2 Geo. iv. c. 76, s. 18). 

ithin these limits the (.oiirt takes cognisance of causes of damage to 
siiips {The Vivid, 1873, 1 Asp. 601) and salvage {The Clarisae, 1856, Swa. 
129; The Antilope, 1872, 1 Asp. 477), though the Admiralty Court has 
a concurrent jurisdiction there {'The Maria Ltiim, 1 856, Swa. 67 ; 
The Jmm Pa?//, #1866, L. 11. 1 Ad. & Ec. 336); and other maritime 
causes, such as wages, etc. (Williams and Bruce, 203). Actions may 
be transferred or appeals made to it from the County Courts (1868, 

31 & 32 Viet. c. 71, 8. 33); and io can hear appeals from the Cinque Ports 
Salvage Commissioners (1 & 2 Geo. iv. c. 76, s. 4), such appeal being final 
(8^5). The appeal from it lies to the Privy Council {The Clarim, ante). The 
1 ourt still sits as formerly in the church of St. dames at Dover, though by 
consent of parties it sometimes sits in London or elsewhere. The Cinque 
Ports Salvage Commissioners are a body consisting of three or more sub- 
stantial peraoris in each of tlie Cinque Ports, the two ancient towns, and 
their members appointed by the lord warden, who have power to de- 
termine dispfltes as to salvage and all claims and demands by pilots, 
hoteliers, boatmen, and other persons for any services rendered to any ship 
or vessel, as well as for carrying ofl* to such ship or vessel any anchors, 
^bles, or other stores from any part or port on the coast of Kent, Sussex, 
"flsex or the Isle of Thanet, as ivell as for conducting and Conveying such 
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, ships or vessels from the Downs or any other harbour, port, or place on the 
said coasts within their jurisdiction, or for the saving and preservijfg within 
that juidsdiction any goods or merchandise wrecked, stranded, or cast away 
from any ship or vessel, and the masters and owners thereof being present^t 
the place where the commissioners are sitting, to hear and determine all 
cases of sei’vices rendered by pilots, boatmen, or others to Shipping within 
their jurisdiction, whether such ships or vessels shall be in distress or not, and 
to examine the parties and their witnesses on oath (for an instance of a salvage 
award by them, see The Elise, 1859, Swa. 436) ; such commissioners are to 
be paid by the owners of the goods or vessels such fees as the lord warden 
shall allow ; no commissioner is to act away from the place where he is 
resident; an appeal lies from their decision either to the Cinque Ports 
Admiralty Court or to the Admiralty Court {The Gloria de Maria^ 1856, 
Swa. 106), within twenty days, and such appeal is to be final (1 &t2 (Jeo. iv. 
c. 76, ss. 1, 2, 3, 4, 5, 1821). Such appeal to the Admiralty (Jourt is in the 
nature of a rehearing ; and thus new evidence may be given by the appellants, 
and the value of the salved property may be re-opened, though it has been 
agreed before the commissioners {The Annette, 1873, 1 Asp. 571). It seems 
that in such a case an appeal will lie by leave from the decision of a 
Divisional (^ourt of Admiralty (which takes the place of the Admiralty 
Court for this purpose) to the Court of Appeal (Judicature Act, 1873, s. 45, not 
overridden by Judicature Act, 1876, s. 20 ; Thomas v. Kelly, 1888, 13 App. Cas. 
508). A similar jurisdiction is enjoyed by the lord warden, the lieutenant 
of Dover Castle, the deputy warden, and the judge of the Cinque Ports 
Admiralty Court, and any other officer especially appointed by the lord 
warden (s. 15) or the deputy warden (9 Geo. iv. c. 37, 182.9). The pilotage 
authority formerly exercised by the Cinque Ports has been vested in the 
Trinity House since 1853 (16 & 17 Viet. c. 129) as well as the property of 
the Society of Cinciue Ports> Pilots, and the Court of Loadmanage (ss. 9, 10). 
All authority over wreck within the Cinque Ports was vested in the Board of 
Trade in 1854 (17 & 18 Viet. c. 120, s. 11), when the serjeants of admiralty 
of the Cin([ue l*orts were put under the Board. 

[See Jeakes, Charters of the Cinyne Perrts, 1728 ; Boys, Samlwich and 
Cinque Ports, 1792; Lyon, Cinque Ports, 1813; Eiicyelopmdia Metropolitana, 
“Cinque Ports”; Knocker, Grand Court of Shepway, 1862.] 
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Magna Carta, 

In the thirteenth century a large part of the judicial businesi^ of 
the country was transacted by justices in eyre, that is by judges having 
a commission to traverse the country, and hear all pleas. (See Eyre.) 
These itinera or eyres seem, in early times, to have been called assizes; 
for in the writ ordering the sherifT to summon those who ought to come 
before tile justices in eyre, we find the words, postquam assisa ultimo 
fait in partihus illis\ and similar expressions, whicjh clearfy refer to the 
eyres, are found in other writs of the reign of .Henry ill. One of®the 
most important functions of justices in eyre was to take Petty Assizes {q,^,) 
which were an exceedingly convenient and expeditious remedy for loss of 
possession oi^eisin. But the eyres were, in theory, though not in actual 
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prajitice, held but once in seven years ; and unless the plaintiff was willing 
to wait lentil the justices came into his county to hear all pleas, he was 
obl|^ to bring his action in the King’s Court, which, before 1215, was not 
lisld in any fixed place. To put an end to this inconvenience, the Magnu 
Carta of 12 15 declared that three of the petty assizes, namely, Darein Pre- 
sentment, Mortdaiicester, and Novel Disseisiiie should always be taken in 
their counties, that is in the counties in which the lands in dispute were 
situate ; and that two justices should be sent to each county four times a 
year, who, with four knights chosen by the county, should take such assizes. 
The Magna Carta of the following year contained the same provision, but a 
different one was inserted in its place in the issues of 1217 and 1225. It 
was to the effect that only the assizes of Novel Disseisine and Mortdancester 
were always to be taken in their counties ; that justices should bo sent to 
each county once a year, who, with the knights of the county (no number is 
specified), should take such assizes : that those which could not be terminated 
by the justices in the county might be terminated by tlieni elsewhere ; and 
that all difficulties were to be adjourned to the bench. Assizes of Darein 
Presentment were always to be taken in the bench. See also (liiAND AssiZK. 

SiHxial Justiciaries. 

The j)rovision that assizes of Novel Disseisine and Mortdancester should 
always be takep in their counties seems to have been loyally observed ; but 
justices were not sent into the counties in tlie manner suggested by the 
Great Charter. What hai)pened was this. When any one wanted to avail 
hinis^f of the remedy by assize, he applied to the king for a justice to be 
sent into his county to take the assize, and the king then assigned a justice 
by letters-patents for that purpose. No judges were sent into the counties 
to take all tlie assizes which might be brought before tliein, but special 
commissions were granted to judges to take.])articular assizes. This was 
taken tb be a sufficient coinjjliance with the ]»rovision of Magna Carta. In 
the early years of tlie reign of Henry in. there were not many of such com- 
missions ; but towards its close, their numbers, in any year, might be counted, 
not by tens, liut by lumdreds. 

In the forty-fourth year of Henry ill., probably because the king had 
been appointing liis favourites, wlio were not competent to do the work of 
taking assizes, it was jirovided Uial speciaks just icia/iw should bQ^intrusted to 
seven named persons only, all of whom seem in have been judges of the bench 
at Westminster, or judges voram liege (liractons Note Book, i. 20). The 
Close Rolls do ^lot show that any similar provision was made in the 
following year, lint there was one in 5.‘> Hen. in., and it is jmssible that 
others were made in the intervening years, and not recorded upon the rolls. 

Thf! system of spccialcs justiciar ia' was not confined to the petty assizes. 
Justices were also sent into the counties to take a jiarticular attaint, to 
deliver a particular gaol, and for various other judicial purposes. 

The Estahlishment of Circuits. 

It would seem that even in the early jmrt of the reign of Henry ill. 
there was some organisation in the assignment of justices in this way. There 
would be aljotted to one of them the task of taking assizes in some definite 
part of the country, generally iirthe neighbourlmod of his home; but it was 
not until the close of the reign that it became common for a judge to be 
‘ specially appointed to take all the assizes, or deliver all the gaols in a group 
of counties. In the first year of Edward i., however, it was found that some 
further organisation in this direction was necessary. Adfibrdingly, it was 
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then provided t£at the country should be divided into six groups of counties, 
and that two judges should go through each group to take assisas jjfratas et 
recogniciones. The work was to be done by the two judges together, or by 
one of them associating to himself such other persons as he thought fit 
the purpose. The provision, which was called Nova forma^de ordinoMime 
jmtkiariorum (or perhaps jmticiariarum), is found on th^Patent Boll of 
1 Edw. I., and may be said to give birth to the circuits of justices of assize. 

In the following year judges were again sent through groups of counties 
for the same purposes ; and although the Patent and Close Bolls do not con- 
tain a record of their appointments, it is probable that the system was 
continued until 13 Edw. i. 

In that year the Statute of Westminster, ii. c. 30, ordained that two 
sworn justices should be assigned, before whom and none others assizes of 
Novel Disseisine, Mortdancester, and Attaint should be taken. They were 
to associate to themselves one or more of the discreetest knights of the 
county into which they should come ; and they were to take the assizes and 
attaints three times a year, at most, during certain weeks named in the* 
Statute. Eight years later, by the Statute of 21 Edw. i., called De Justiciariis 
assignatist the kingdom was divided into four circuits, and to each circuit 
there were assigned two justices for taking assizes, juries, and certificates. 
These justices were to be engaged at this work throughout the year in the 
places which they thought best, and for the greatest advantage of the 
people. Though the number of circuits was thus fixed at four, it was after- 
wards changed to six ; l)ut the change does not seem to have been the result 
of any legislative Act. The Statute of Fines (27 Edw. i. c. 3) imposed on 
these justices the additional duty of delivering the county gaols. Tf one 
of the justices was a clerk, the other was to associate to himself a layman 
for the purpose. It appears that this Statute was not properly observed ; 
and that commissions of gaol delivery were being intrusted to persons — 
presumably clerks — procured by great men, with a view to Securing 
pardon of felonies. It was therefore enacted by the Statute of Northamp- 
ton (2 Edw. III. c. 2) that justices should not be appointed against the form 
of the Statute of Fines ; and that assizes, attaints, and certificates should 
be taken before the justices commonly assigned, who should have a know- 
ledge of the law, and none other. The Statute of 4 Edw. iii. c. 2 ordained 
that good and discreet persons, “other than of the places,” should be 
assigned in all the counties of England to take assizes, juries, and certifi- 
cates, and to deliver gaols. They were to perform tliese duties three times 
a year, and more often if need be. • 

Nisi Prim, 

Besides providing for the taking of assizes, the Statute of Westminster, 
ii. c. 30, created the Nisi Prius jurisdiction of justices of assize. It provided 
that inquests in pleas of trespass in either bench not being of “ enormoq^ 
trespass,” and also inquests in other pleas in either bench not requiring 
great examination, might be taken before the justices of assize. But in- 
quests which required great examination should be taken before the justices 
of the bench, unless both parties requested that an inquest should be taken 
befflire two justices of the bench, or one justice, and a knight, when they 
came into the county. This was carried out by a judicial \frit in these 
words : “ Precipimus tibi quod venire facias coram justiciariis nostris apifii 
Westmonasterium in octabis sancti Michtelis nisi, talis et talis tali die et loco® 
ad partes illas venerint duodecim . . . The law as to the number of 
justices was altsfed by the Statute of Fines, c. 4, which provided that inquests 
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detenilinable l)efore justices of either bench should be taken before any of 
the justices, before whom the plea was brought, %ith one knight of the 
county, %nless it were an inquest which required great examination. 
Noting was said aliout tlie consent of the parties. 

• Accordingly the Statute of York, 12 Edw. ii. c. 3, aftei: reciting that 
the Statute of •Fines, c. 4, needed explanation, declared that in eases of 
inquests in pleas of land, which did not require great examination, the 
inquest should be taken l)efore one justice of the Court, in wliich the plea 
was brought, and one substantial man of the county, knight or other, if the 
demandant so requested. Inquests in pleas of land whicli required great 
examination, were to be taken in the country in the same way, but l^fore 
two justices of the bencli. Finally, the Statute of Northampton, 2 Edw. III. 
c. 16, enacted that all such imiuests as were the subject of the Statute of 
York should be taken as well at the request of the tenant as of the de- 
mandantt but all other process, according to the Statute of York, in such 
case, was to be saved and kept. It may be observed that little is known of 
the interpretation put upon these Statutes, or how far their provisions were 
observed by the Government. 

Till the year 1340, an inquest in the country could only be taken bv a 
judge of the Court in which the issue was joined ; and as it frequently 
happened that no judge of that Court went into the county where the 
inquest was to be taken, this was a matter of great inconvenience to siutors 
and jurors alike. ^ By way of remedy it was enacted by 14 Edw. ill., stat. 1, 
c. 16, that Nisi Brius might be granted before a judge of the Common Pleas 
in a suit in the King’s Bencli, or before a justice of tlie King’s liench 
in a suit in the Common Pleas ; and if it sliould happen that no judge 
of either bench should go into the county where the inquest was to 
be taken, then Nisi Prius might bo granted before the Chief Baron of the 
Exchequer, if a “man of law”; and in case no justice of either bench, 
nor the. Chief Baron of the lixchequer went into the county where 
the inquest was to be taken, then Nisi Prius >va8 to be granted to the 
justices assigned to take assizes in those pirts, so long as one of the justices 
assigned was a justice of either hench or a king’s serjeant. From the 
middle of the reign of Elizalieth the Barons of tlie ISxchequer were always 
appointed serjeants, and from that time Nisi Prius could l»e granted before 
any judge of the three superior Courts of Common Law at Westminster. 
It should, however, be noticed that justices of assize had no jurisdiction to 
take inquisition of pleas pending in the Court of Exchequer; it was not 
until the year 18^9 that they were enabled, by 2 & 3 Viet. c. 22, to do so 
without a special commission. 


live Covimissiom, 

During the two centuries which followed the Statute of 14 Edw. ill. it 
became the settled practice for the king twice in every year to appoint his 
jffdges to take assizes, juries, and certificates. There were six circuits, 
including every county of England, except Middlesex and the counties 
palatine [see County Palatine] ; and to each circuit tliere were assigned 
two of the judges. They went on circuit in the vacations preceding Easter^ 
and Michaelmas terms, except the judges of the Northern Circuit, who^did 
not visit ths four northern counties in the spring vacation. The patent 
a|ipointing them included the names of the serjeants practising on the re- 
spective circuits, who were thus able to sit as justices of assize, if it were 
necessary. This patent was also accompanied by a writ of association, by 
which the clerk of assize {q.v,) and his deputy, the associate ad the clerk of 
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arraigns Were associated to the judges and serjeants. A writ of 
admittance also issued, directing the judges and serjeants to admit these 
four circuit officials into their society as fellow-justices ; and a wMt called 
81 non omnes, provided that if all the persons included in the patent and 
writ of association could not be present, then any two of them, of whom ofe 
must be a judge or a serjeant, might execute the commissioj^. By 13 & 14 
Viet. c. 25, Queen's counsel and f)arri8ter8, having a patent of precedence, 
were enabled to act as justices of assize as fully, to all intents and purposes, 
as if they were of the “ Degree of the Coif." See Coif. 

Lord Bacon asserted (Use of the Law, 1630, p. 17) that justices of assize 
had five commissions, of which one was a commission of Nisi Prius and 
another the commission of the peace (q.v,). This assertion, which has been 
repeated by numerous writers of eminence, is not accurate. No patent was 
sent to tlie justices of assize authorising them to sit at Nisi Prius; their 
jurisdiction in this respect being merely incidental to the comnfission of 
assize; and all justices of assize and gaol delivery were in the commission 
of the peace within the precincts of their Courts, just as all judges of the 
King's Bencli were ex officio in the commission of the peace for all counties 
(Lambard, Eirenarcha., 1610, p. 13). At the present time all judges of the 
Supreme Court of Judicature are specially named in the commission of the 
peace for each county. 

The three commissions, which were always sent to the justices of 
assize, were the Commission of Assize, the Commission of Gaol Delivery, 
and the Commission of Oyer and Terminer. The first of these has 
already been discussed, and it has been shown tliat by the Statute de 
Jinihus justices of assize were also to sit as justices of gaol delivery. % Since 
the date of that Statute tliey have had a commission which ordered tliein 
to deliver the gaol of every prisoner in it at the time of their arrival in the 
circuit town, by whomever indicted and for whatever crime committed. By 
construction of law a person is deemed to be in gaol who has been admitted 
to bail. The commission was directed to the two judges, the serjeants and 
Queen's counsel practising on the circuit, or some of them; occasionally 
to one or more bari'isters also practising there, and to the circuit officers, 
directing them or any two or more of them, of whom one was required to 
be a judge, serjeant. Queen's counsel, or barrister, to execute the commission. 
There were ordinarily no writs of association, admittance, and si non omnes, 
as in the case of the commission of assize. All persons intended to be 
included in the commission were named in the same patent. 

The commission of oyer and terminer was addressed to the same persons 
as the commission of gaol delivery, and also to the Lore! Chancellor, the 
President of the Council, and Lord Privy Seal, and the Lords Lieutenant 
of the several counties within the circuit. It directed them, or any two of 
them, one being a judge, serjeant, Queen's counsel, or barrister, to inquire, 
hear, and determine concerning treasons, felonies, and misdemeanours com- 
mitted within the circuit. Under this commission persons could lie tri^ 
whether they were in gaol or at large, but the judges could only act upon an 
indictment found at the same assizes, for they could not hear and determine 
by a petit jury until they had inquired by a grand jury. There was this 
distinction between the commission of assize and the commissions of oyer 
and terminer and gaol delivery. In the first of them, until th^ year 1850, 
the quorum necessarily consisted of judges and serjeants, but in the otlmr 
two Queen’s counsel, or even barristers, could always be of the quorum. It 
seems, too, that in the seventeenth century three commissioners were re * 
quired to forn^ quorum in the commission of oyer and terminer (see Clerk 
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of Mim, 1682, p. 8; Leverson v. R, 1869, L R 4 Q. B.*394); but the 
num^ necessary may have varied from time to time. 

Tlie Central Crimiruil Court 

f Since 1834, the criminal business of London, Middlesex, and certain de- 
signated parts Kent, Surrey, and Essex has been carried out by a modern 
Court, called the Central Criminal Court, established by the Central Criminal 
Court Act, 1834. See article Cextkal Ckiminal Coukt. 

The Supreme Court of JudiccUure Act, 1873. 

The Supreme Court of Judicature Act, 1873, considerably altered the 
functions of the judges in circuit. It provided, by sec. 16, that there 
should be transferred to and vested in the High Court of Justice all the 
jurisdiction, which, at the date of the commencement of the Act, was vested 
in, or capable of being exercised by, certain (.'ourts, anjong which were tlie 
Courts created by commissions of assize, of oyer and terminer, and of gaol 
delivery, or of any sucli commission. 

Sec. 29 of the same Act provided that Her Majesty might, by com- 
mission of assize or by any other commission, assign to any judge or judgep 
of the High Court of Justice, or other person or persons usually named in 
commissions of assize, the duty of trying and determining, within any place 
or district specially fixed for that purpose by such commission, any causes 
or matters, or any question, or issues of fact or of law, or partly of fact and 
partly of law, in any cause or matter depending in the High Court, or the 
exercise of any civil or criminal jurisdiction capable of being exercised by 
the High Court ; and any commissioner or commissioners appointed in pur- 
suance of sec. 29 should, when engaged in tlie exercise of any jurisdiction 
assigned to him or them in pursuance of the Act, be deemed to constitute 
a Court of the High Court of Justice; and subject to any restrictions or 
conditions imposed by rules of t'ourt, and to the power of transfer, any 
jmrty to any cause or matter involving the trial of a question or issue of fact, 
or partly of fact and partly of law, might, with the leave of the judge or 
judges to whom or to whose division the cause or matter was assigned, require 
the question or issue to be tried and determined by a commissioner or com- 
missioners, as in the Act aforesaid, or at sittings to be held in Middlesex or 
London, as was in sec. 37 of the Act mentioned, and such question or issue 
should be tried and determined accordingly. 

Sec. 37 of the same Act provided,, among other things, that sittings for 
trial by jury in London and Middlesex should be held by and before the 
judges of three cofninon-law divisions of the High Court. 

Since the Act of 1873, the same commissions have been issued to the 
judges and others, just as before, but the functions of the commissioners 
are different. The old commissioners of assize, when transacting civil busi- 
ness, merely tried by jury questions of fact in actions pending in the Courts 
at^Westminster. They now can dispose of all questions of law, as well as 
of fact, as judges of the High (Jourt of J ustice. Their functions in criminal 
matters are, however, much the same as before. 

Since 1884 the names of all the judges of the Supreme Court of Judica- 
ture have l)een placed in the various commissions ; and l)efore that date the 
names of th^; judges on the rota for the trial of election petitions were 
ad^ed to those of the judges or comipissioners appointed for each circuit. 

By the Supreme Court of Judicature Act, 1884, s. 7, County Court 
jlidges have every qualification which was conferred on Queen's counsel by 
the Act of 13 & 14 Viet. c. 25. 
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The Old Circuits. 

The an*angement of circuits has been greatly changed during tHe present 
century. Prior to the year 1830 the six circuits were constituted as 
follows: — (1) The Home Circuit, consisting of the counties of Hertf<#d, 
Essex, Kent, Sussex, and Surrey ; (2) The Midland Circuit, consisting of 
the counties of Warwick, I^eicester, Derby, Nottingham, Lincoln, Rutland, 
and Northampton ; (3) The Norfolk Circuit, consisting of the counties of 
Norfolk, Suffolk, Cambridge, Huntingdon, Bedford, and Buckingham ; (4) 
The Northern Circuit, consisting of the counties of York, Northumberland, 
Cumberland, Westmoreland, Lancaster, and Durham; (5) The Oxford 
Circuit, consisting of the counties of Oxford, Worcester, Stafford, Salop, 
Hereford, Monmouth, Grloucester, and Berkshire ; (6) The Western Circuit, 
consisting of the counties of Hampshire, Wiltshire, Dorset, Devon, Corn- 
wall, and Somerset. To these were added by 2 Geo. iv. & 1‘Will. iv. 
c. 70, the North Wales Circuit and South Wales Circuit. Three years 
later the Act 3 & 4 Will. iv. c. 71 empowered the Crown in Council (1) to 
order and direct from time to time at what places in England and Wales 
assizes and sessions under the commissions of gaol delivery and other 
commissions should be held ; and to order and direct such assizes and 
sessions to be holden at more than one place in the same county on the 
same circuit ; (2) to divide counties for the purpose of holding assizes in 
different divisions of the same county. 

By Orders in Council of 10th June and 9th July 1864, made under this 
Act, the county of York was divided into the North and Eastern Riding 
and the West Riding Divisions. This Act has not been repealed. • 

In 1863 the Act 26 & 27 Viet. c. 122 empowered the Crown in Council 
to order and direct that any of the circuits of England and Wales should 
be altered by taking away from any circuit any county or counties or parts of 
any county or counties and annexing the same to any other circuit oy circuits. 

By an Order in Council of the 8th December 1863, made pursuant to 
this Act, the county of York was taken away from the Northern Circuit 
and annexed to the Midland Circuit; and the counties of Leicester, 
Rutland and Northampton were taken away from the Midland Circuit and 
annexed to the Norfolk Circuit. 

The New Circuits. 

The Judicature Act, 1875 (s. 23), enables Her Majesty by Order in 
Council to provide (1) for the discontinuance, either temporarily or per- 
manently, wholly or partially, of any existing circuit, and the formation of 
any new circuit by the union of any county or part of counties, or partly in 
one way and partly in the other, or by the constitution of any county or 
part of a county to be a circuit by itself ; and in particular for the issue of 
commissions for the discharge of civil and criminal business in the county 
of Surrey to the judges appointed to sit for the trial by jury of causes aid 
issues in Middlesex or London, or any of them ; (2) for the appointment 
of the place or places at which assizes are to be holden on any circuit ; 
\3) for altering, by such authority and in such a manner as may be 
specified in the Order, the day appointed for holding the assizes at any 
place in any circuit in any case where by reason of the pressuse of business 
or other unforeseen cause, it is expedient to alter the same. , 

By this section the Crown can deprive any county of the privilege of 
having assizes held at some place within it. 

Pursuant ]jp this Act, an Order in Coimcil (W. N., 1876, p. 88) was made 
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on 5th fjebruary 1876, by wliich the then existing circuits were discontinued, 
and inite{|d thereof new circuits were created. These were the Northern 
Circuity consisting of the counties of Westmoreland, Cumberland, and 
Lancaster; the North-Eastern Circuit, consisting of the counties of 
Northumberland^ Durham, and York ; the Midland Circuit, consisting of the 
counties of Lincdin, Nottingham, Derby, Warwick, I^icester, Northampton, 
Rutland, Buckingham, and Bedford ; the South-Eastern Circuit, consisting 
of the counties of Norfolk, Suffolk, Huntingdon, Cambridge, Hertford, 
Essex, Kent, and Sussex ; the Oxford Circuit, consisting of the counties of 
Berks, Oxford, Worcester, Stafford, Salop, Hereford, Monmouth, and 
Gloucester ; the Western Circuit, consisting of the counties of Southampton, 
Wilts, Dorset, Devon, Cornwall, and Somei’set; the North and South Wales 
(.’ircuit, consisting of the county of Chester and all the Welsh counties. 
The North and South Wales (circuit was divided into two divisions : the 
North Wales Division and the South Wales Division. 

The Order also provided that the county of Surrey should not be included 
in any circuit, but that commissions should be issued not less often than 
twice in every year for the discharge of civil and criminal business therein. 

The Dates of Circuits. 

During the present century commissions of oyer and terminer and gaol 
<lelivcry sometimes issued into certain counties during the vaciition following 
the Michaelmas term. The sittings under these commissions were called 
Winter Circuits. The actual form of the commissions was the same as 
in the J^iring and Autumn ('ircuits, except that they were addressed to all 
the judges instead of to two only, and that they contained a proviso that the 
commissioners should not be retjuired to try any prisoner who should have 
lieen committed for trial at the next sessions of the peace in any of the 
counties of tlie circuit, but should be at liberty to order the prisoner to 
remain in*gaol. 

By the Winter Assizes Acts, 1876 and 1877, power was given to Her 
Majesty by Order in Council to unite counties for the purpose of Winter 
Assizes, that is, for assizes during the months of September, October, 
November, December, and January. The Acts also provided that the 
jurisdiction of the Central Criminal Court might be extended by the saiiic 
machinery to neighbouring counties or parts of counties. The Spring 
Assizes Act, 1879, extended to Spring Assizes the power given to Her 
Majesty as to Winter Assizes. The system of grouping under these Acts 
was adopted for some years, l)ut it was found to be attended with great 
inconvenience, particularly to the witnesses, wlio were often kept waiting 
at the assize towns for a considerable time at a long distance from their 
phonies. This led to its discontinuance in the year 1888, but the Acts 
themselves have not been repealed. 

^By an Order in Council dated 26th June 1884 (W. N., 1884, p. 359), made 
pursuant to the Act of 3 & 4 Will. iv. c. 71, and the Supreme Court of 
Judicature Act, 1875, further provisions were made for fixing the com- 
mission days for the several assize towns of all the circuits, and for various 
other matters concerning the regulation of circuit business. 

By an Order in Council of 28th July 1893 it was ordered that (1) the 
commission diys for the several places on the respective circuits for the 
asstees to be thereafter holden should, so far as might be practicable and 
the business to be done might allow, be fixed by the judges at their meet- 
mg in manner theretofore accustomed in accordance with the scheme set 
out in the schedule thereto ; (2) the county of Surrey shouM be included 

VOL. ui. 3 
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in the South-Eastern Circuit ; (3) there should be repealed so much of the 
Order in Council of 26th June 1884 as was inconsistent with auf provision 
contained in this Order (W. N., 1893, p. 361). 

The schedule provided for the holding of Summer and Winter Asmzes 
for both civil and criminal business on all circuits ; for the holding of an 
Autumn Circuit for criminal business only, except in Manchester, Liver- 
pool, Leeds, and Swansea, where civil business was also to be transacted ; 
and for an Easter Circuit for civil and criminal business in Manchester 
and Liverpool, and criminal business in Leeds. 

The schedule was amended in the following year by an Order in Council 
of 28th May 1894 in order that Autumn Assizes might be held for the city 
of Birmingham. 

Intcrpreiaiion. ^ 

In the Interpretation Act, 1889, the expression “ Court of assize ” shall 
in that and every other Act, as respects England, Wales, and Ireland, mean 
a Court of assize, a (Jourt of oyer and terminer, ami a ('ourt of gaol delivery, 
or any of them, and shall, as respects England and Wales, include the 
Central Criminal Court. By the same Act the expression assizes as 
respects England, Wales, and Ireland shall mean the Courts of assize 
usually held in every year, and shall include the sessions of the Central 
Criminal Court, but shall not include any Court of assize lield ))y virtue 
of any sjiecial commission. 

See also County Palatink; EvaE; (taoi. Deliveuy; Inquest; Jury; 
Nisi Pkius; Oyer and Terminer; Venire Facias. 


Circular Note. — A negotiable instrument somewhat in the 
nature of a letter of credit being a retjnest- in writing by a bank to its 
correspondents abroad to ])ay a sj»ecified sum to a speciti(Ml }>e^'son. Tlie 
payee is usually furnislied witli a “ letter of indication which is referred 
to ill, and produced on ])reseiitation of, the circular note. This letter is 
signed by the manager of tlie bank, and also subseciueiitly, in a space left 
for the purpose, by tlie i)ayee, as a jjrecuiution tigaiiist forgery. 

The holder is not bound to cash circular notes, and in the event of his 
not electing to use them, may, aftctr reasonable notice of such election, 
rtHiuire i)ayment at the issuing bankers hands (C( 0 //f/a.s Quarry Co. v. Parlrr, 
1868, L. 11. 3 C. P. 1, where the nature and incidents of tliese notes are 
discussed at length). Srrns, if any notes are lost, in which case the banker 
is entitled to an indemnity, the loss falling on the payee {Conflam Quarry 
Co. V. Parker^ uhi supra; lfnme-I>irk v. Hrrriis ct* Co,, 1888, 4 T. L. E. 
641). 

Circulation (of Newspaper containing Libel)*.— 

See Defamation; Newspaper. 


Circus. — A place adapted for the exhibition (J feats of horseman- 
ship, acrobatic displays, and juggling, and other performant*es. The con- 
struction and licensing of such places is subject to the control of the Cototy 
Councils (51 & 52 Viet. c. 41, ss. 7 and 40 (8)), and they must ho conducted 
80 as not to become a nuisance, otherwise an indictment will lie (22 & 23 
Viet. c. 17).^ By the Prevention of Cruelty to Children Act, 1894, 57 & 58 
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Viet, d 41, s. 2 (d), it is an offence to cause or procure any child under 
sixteen^ or for a parent or gmirdian to allow such child, to Ije in any place 
for the pSrpoi^ of being trained as an acrobat, contortionist, or circus 
performer, punishable on summary conviction by a fine not exceeding £25, 
or tlteniatively,«or in default of })ayment of, or in addition to such fine, by 
imprisonpient fo9 a term of three months, with or without hard labour. 
But a parent or guardian may himself train such child, and anyone can 
apply to a petty sessional Court for a licence for a child of over seven years 
to take part in any circus or other similar entertjiinment, or to be trained 
therefor (s. 3 (1)). In the latter case the applicant must show that the 
child is fit for the purpose, and that pro|)er precautions have been taken to 
secure its health and kind treatment (s. 3 (1)); and a Seci-etary of State 
may assign to the inspectors appnnted under the Factory and Workshop 
Act, 1878, & 42 Viet. c. 1(5, s. 67, the duty of seeing that the conditions 
imposed in the licence are carried out (s. 3 (2)). 


Citation. — A term employed in the Ecclesiastical Courts to desig- 
nate the process by which a suit was originated. It is now in use in the practice 
of tlie l’rol)ate and Divorce Divisitui. In prolwite ])ra(*tice it is a summons 
issuing from the ))rincipal registry, chiefly used when ]»er8ons having the 
juimary right to a grant of ]>robate or letters of administration neglect 
to apply for the safne, and some person having an inferior interest desires to 
obtain a grant: the citation, therefore, cites the varitms persons with the 
superior interest to aj)])ear, and calls ujkui them either to renounce their 
riglit oi^sliow cause why tlie ap|)licant should not obtain a grant. The 
statements in a citation must be verifitHi by alfidavit. 

In divorce practice, a citation is served on the resjiondents, rcfiuiring 
them to api)ear and answer tlie allegations in the jM^tition filed against them. 
It states Uie names of the ])arties, the nature of the relief sought by the 
|)etition, and gives notice tliat in default of an a}»j)earance the Court will 
proceed to liear the jietition in the absence of the resj)ondents. 


Citizen is usually employed under the re])ublican form of govern- 
ment as the ecjuivalent of subject in monarchies of feudal origin. (See 
British Subject.) Jn this country, though it means properly the in- 
habitants of a city, it is used of those possessing civic rights in any city 
or town. . 


City of London.— See LondoxV City. 

^Ity of London Court.— See London City; County Court. 


Civil Death. — Used in cjontrast with natural death to describe 
loss of all civil rights and status. It arose originally (1) by taking monastic 
vows; (2) by abjuring the realm (Bracton de Legg. Ang./. 301 Ij, 421 h); 
(3) •by conviction and attainder for treason or felony. 

• The first two instances arose from the election of the person in riuestion 
to put himself out of the pale of the common law: (1) By entering a 
monastery — most of which claimed to be wholly exempt from 4he authority 
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or visitation even of the diocesan of the county in which they lay, A person 
on entering into religion could make a will and his personalty w^pnt to his 
executors ; or if he made no will, to his next-of-kin, and his estate to his heirs, 
which kept it out of mortmain. Old grants of estates for life were made "^for 
natural life ” to avoid the eflect of monastic vows (2 Blacks Com, 132 ; 2 Co. 
Hep. 48). (2) By claiming sanctuary, the conseciuence'of which was to 
require him to abjure tlie realm wholly and for ever, and forfeiture of his 
land and goods. See Sanctoaky. 

The first went with the suppression of the monasteries ; the second with 
the abolition of sanctuary ; and the third in 1870 by the Forfeitures Act, 
1870, 33 & ?A Viet. c. 23, s. 1. The present ])ositioii of a felon convicted 
of crime within the ineaHing of that Act, i.c. sent to penal servitude, is to 
suspend his liberty and civil rights till pardon or sentence served, and to 
vest his property in an adniiiiistrator for his own benefit. Under the old 
system of transportation and before 1870, a convict under sentence of penal 
servitude or transportation seems to have been in chattel servitude to the 
Crown (see 6 Lav) Quarterly Revie/w, 397-404). Tliis position did not, 
however, make his killing no murder (Fost. Crim. Law, 79). The ruling of 
Lush, J., in K v. WtLh, 1807, 11 Cox, (1 C. 133, that a man under sentence of 
death for capital felony is civilly dead and cannot l)e a witness, is no longer 
an authoiity, being given prior to the Act of 1870, and based on the old 
notions of disqualification of witnesses by crime and felons by attainder, 
and such a j»erson has in recent times been actually allowed to give evidence. 


Civil Lew. — Civil law is tlie law of the Boman Eiuinre, as codified by 
Justinian, and preserved, with some additions, in the collection known as the 
“ Corpus Juris Civilis.” This collection wm so described l)y the “ glossators ” 
of the twelfth century, to distinguish it from tln^ collections of ecclesiastical 
canons, whicli were afterwards embodied in tlie Corpus Juris fc'anonici.” ^ 
See Canon Law, 

Jus Ante-Justiniancum. — The legislation of Justinian took effect at first 
only in the Empire of the East; and the Teutonic tribes which overran the 
Western Empire, so far as they administered Koman law at all, administered 
the uncodified system wliich they found prevailing in Italy, Gaul, or Spain, 
at the date of their arrival in those (countries resjiectively. Tliis system 
hail been gradually tieveloped from,orsujierailded to, the XII Tables, by laws 
passed in the jio]mlar assemblies, by the edicts of the ]nieturs and lecliles, by 
“ Senatus cousulta,” hy the WTitings i»f the jurists, and, lastly, I)y the “ Consti- 
tutions” of the emperors, es]»e(*iaUy as collected in the code of Theodosius II. 
(A.D. 438). It was imjiorfectly set f(»rth, for the ]>enefit of their Roman sub-, 
jects, by the Gothic conquerors, in such works as the Edict nm Thcodorici^ 
the Brcriarinm Alaricianam, and the I^cx Einuana Buryundionum, Down 
to the tw'elfth cmitury, it juevailed as the common law* of the large }K)i;fioii 
of France known as the ‘'}»aYs du droit ecrit”; and was undoubtedly at one 
time ojierative also in Britoin, How far the law (*f Rome in this its compara- 
tively inorganic and undigested condition, has left still subsisting traces of 

* This use of “civil,” as opposed to “ecclesiastical,” law must he carefully dis- 
tinguished from the classical opposition of “ius civile,” the old strict law of Borne 
(“quod quisque popuius ipse sihi ius constituit”), to iu.s gentium,” the modifications re- 
ceived by the former to adapt it to comtuercial intercourse with foreign nationilitieB 
(“ quod naturalis ratio inter ouines homines constituit, id apud omnes ])opulos persBope 
custoditur, vocatuix|ue ius gentium ”) ; as also from the modem use of “ Droit civil,** 
“Civilrecht,** in the sense of “private,** as opposed to “public” law. “Civil” is no 
longer used oAhe Continent as equivalent to “ Roman ” law. 
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its difl^jlilion through the various countries of Europe, is, fn each case, a 
questiM^hich has given rise to eontmvei’sy. In Italy tliere is no doubt that, 
after the fear 554 a.d., it gave place to the legislation of Justinian. 

jTke Legislation of Jvstinian . — It will now be necessary to give some 
aceount of the reforming labours of the Emi»eror Justinian, at the date of 
whose accession <0 the throne i»f the East, 527 A.n., the voluminous and 
inaccessible cliaracter of the law had become a serious evil. Not to mention 
the more ancient of the sources of law already mentioned, tlie writings of 
the authoritative jurists alone were estimated as filling two thousand books ; 
while the Imperial constitutions issued since the close of the Theodosian 
code had never been colleeteil or arranged. Besides tliese defects of form, tlie 
law presented grave defects of siihstiince. Side by side with nuaiern con- 
cessions to equity and convenience, it liad retained many harsh and narrow 
institutions, handed down from a barbarous antiquity. The law needed to 
be reduced in bulk, cleared of anachronisms, relieved from contradictions, 
and arranged upon some intelligible system. All this was accomplished in 
an incredibly short space of time, by a series of Imperial commissions, on 
which Triboiiian, quoestor of the palace, played the leading part. The con- 
stitutions, or, as we should say, the statute law, was ananged in a so-called 
code of twelve books, whicdi w’as promulgated in 529, and as finally revised 
(“ Codex repetitie pradectionis *’) in 534 A.D. The ojnnions of the great 
jurists, corresponding to our case-law, w’ere selected and grouped in the fifty 
books which comfibse the “ Digesta or “ Pandectic,*’ jiublished in December 
A.i). 533. A manual for stiulents, called Institutionea,” largely modelled 
upon the work of the same name which had been written four centuries 
jireviouffly by Gains, \vas issued in November in the same year. All 
those publications were declared to have the force of law, and any 
reference to the enormous mass of legal literature from which they 
had been extracted, was forbidden for the future. This piece of legislation 
w’as not t« be disturbed by subsequent enactments, wlii(di under tlie style of 
“ Novelhe Coiistitiitiones ” were to be collected sejMirately. Such was the 
body of law wdiich, after tlie conquests of Narses, was imjiosed in 554 A.I)., 
by a pragmatic, sanction,' upon Italy, wh(mce its authority was never after- 
wards dislodged, supplanting throughout the peninsula the system which 
continued to suffice for the Visigothit* and Burgundian kingdoms. It was 
this new legislation which so iiowerfully aff'eeded the life of the nations of 
Western Europe and of their colonial derivatives. With this alone, the 
most enduring monument of the practical genius of the lioman people, em- 
bodying as it does precei)ts of conduct elaborated by them during a thousand 
yeai-s, shall we be immediately concerned in the present article. We may 
leave out of coiisideration not only the ante-Justinianean law, to which some 
reference has already been made, but also the jxist-Justinianean legislation 
of the Byzantine Empire, eventually consolidated in the “ Basilica ** of Leo 
Pliilosophus (888-892 A.r).). 

^ The Revival of Roman Law , — It is an exploded error to suppose that the 
practice or study of the Roman law, as codified, ever wholly ceased in Italy, 
or that its revival was due to the discovery, on the capture of Amalfi by 
the Pisans, in 1 135, of what is now known as the Florentine MS. of the 
Digest.* 

Roman law throughout the peninsula, as elsewhere, had always governed 
ecoksiastics and the course of legal i)rocedure. It was also the personal law 

the conquered race, though the conquerors were controlled by their own 

^ Quod vide in the ** Corpus Juris,” after the Novells of Tiberius. 

* This MS., probably of the seventh century, was printed at Florei^ in 1653. 
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Teutonic customs. The principal seat of legal study was at Bome, till it 
was removed, apparently in the eleventh century, to Bavenna, th^ce, 
finally, about the; conirnencenient of the twelfth century, to Bologna (‘‘cuni 
studiuin esset destructuin Koiua?, lihri legales fuenint deportati ad civitajpm 
Kavenn«T[i, et de Kavenna ad civitatem istairi,” Odofredus*ad D^, i. 1-6). 
Here it was that the great series of commentators, known the “ glossators,” 
toiled at the iiiterpretiition of the Corpus «Iuri8 C-ivilis.” As this collection 
first took form, it consisted of five volumes, viz. : (1) The Digestum Vetus; 
(2) The Infortiatum ; (3) The DujeMum Novum, containing, resj^ectively, 
l)k. i. to l)k. xxiv. tit. 2, hk. xxiv. tit. 3 to hk. xxxviii., and bks. xxxix. 
to 1, of the Digest; (4) The Codvx, containing bks. i. to ix. of Justinian’s 
Code ; (5) The Volumcn .containing tlie Institutes, the “ Authenticum,” 

and some other collections of “Novelbe Constitutiones,” the “Lihri Feudoruin,” 
and the “ Tres Lihri,” i.e, the long missing bks. x. to xii. of tlie It was 

upon these materials, thus arranged, that the glossators, from Irnerius 
(1100 A.D.) downwards, bestowed minute and unremitting labour, the results 
of which were summed up in the great gloss of KraiK iscus Accursius, the 
elder (1182-1258). The next school of commentators, known as “Post- 
glossatores,” or “ Scrilientes,” of whom j)t*rhapK the most eminent were 
Bartolus and Buldus of Perugia, fiouiished from the middl(^ of the thirteenth 
to the end of the sixteentli century. Their method is that of the schoolmen. 
They expounded the gloss rather than the text,^ and their language is 
described by Ibihelais as “ Ditin de cuisinier et marmiteux, non de juris- 
consulte.” This school was 8UC(‘eeded, under the impulse of tlie Kenaissance, 
by the ** llunianists ” ; such as were, in Italy, Alciatus (1492-1559), and in 
France, where the new school chiefly flourished, (^ujas (1522-1590), Hotmail 
(1524-1590), and Donellus (1527-1 591). In those days tl)e “(’orpus Juris 
(’ivilis ” was first edited under that title (arranged, in accordance with the 
method still (*ustomary, so as to comprise suc(‘essively the Institutes, the 
Digest, the Code, the Novells, and the feudjil additions) l>y Denis'Godefroy, 
at Geneva and Lyons in 1583 ; three years aftm* the “ Cor]>us Juris ( Vinonici ” 
had been first ]mbli.shed as such, by order of Po])c Gregory viii. For the 
subsequent elucidation of the civil law the world has ])een mainly indebted 
in the seventeenth and eighteenth centuries to th(‘ Dutcli ; and, in our own 
times, to the Germans. 

The “ J{ecxj)tio7i ** — As originally in Itidy, so, sooner or later, everywhere 
within the limits of what had lK?en the Kmjare of the West, the legislation 
of Justinian supplanted tlie earlier Homan law sources known to the bar- 
barian invaders ; becoming in most places tln^ commoii la.w, to which the 
Teutonic customs were the exception. The so-called “ Reception,” or full 
adoption of Roman law, to this extent, occurred at ditlerent dates in the 
several States of the European continent. In Germany, where the change 
produced was most noticeable, it was hardly complete before the middle of 
the sixteenth century. Elsewhere it iHX umMl somewhat earlier. In Icjter 
times, the Sixiniarils and the Portuguc^se, the French and the Dutch corned 
the ideas and the nomenclature of Roman law to their respective colonies 
in America, Asia, and Africa. 

The Civil Imw in EnglmuL — There can be no doubt that Roman law was 
in force in Britain, as in the other provinces oi the Enifiire. We know, for 
instance, that it wius administered in the pnetorian Court itt York, in the 
reign of Septimius Severus, by the greatest of all the jurists, Papinaan. 
Whether, however, its influence survived the Saxon conquests, may well he 
question^. The d priori arguments in favour of this having been the case 
^ 1 ** Non glossant gluasas sed gloBsarum glossas." 
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afe dftiMa Bj i ing of attention, but the actual traces of any contintled prevalence 
of in pre-Norman times, outside of the organisation of the 

CathbBe^iirch,^ are slight, and hardly more than may be accounted for by 
intercQtifse with the Continent. The revival of the study and influence of 
BoBiait'%w in E^igland took place, not by way of a return to the law which 
had b^& in use* in Koman Britain, but through the introduction into this 
country, direct from Italy, of the Corpus Juris of Justinian. It was in the 
reign of Stephen, and apparently about the year 1144, that Theoliald, 
Archbishop of Canterbury, imported, probably from Bologna, a supply of 
law books, and at the same time the learned jurist, Vaearius, who afterwards 
became the earliest teacher of the subject at Oxford, and compiled for the 
use of his students an epitome of the Digest and Code, long famous as the 
“ Liber Pauperum.” ^ The teaching of Vaearius was before long silenced by 
Stephen, and the possession of books of Roman law was made penal ; but 
this policy was shortlived, and there is no doubt that what may be described 
as an “ arrested reception ” of Roman law wcurred in this country. A con- 
siderable familiarity with Roman law is visible in the waitings of John of 
Salisbury, William of Malmesbury, and I'eter of Blois. The preface of 
Granviirs Tractatus de legibus et consuetudinibus Anglian ” is modelled on 
the Proem to Justinian’s Institutes, and the great work of Henry de Bracion, 
one of Henry iii.’s judges {circa 1260), while j^rofessing to state Hie common 
law of England, interweaves such }»ortions of it as had tlien been developed 
into the fabric of a systematic exposition of Roman law ]>rinci])le8, bor- 
row^ed, in the main, textually, though without acknowledgment; from the 
Aurea Summa ” of the glossator Azo.^ The seivice thus rendered by 
Bractoifto the development of p]nglish law was great ; hut linglisli jealousy 
of the introduction of foreign rules into the indigenous system, which had 
already found expression, cjj. in Roger Bacon’s “ (’ompendium 8tudii,” liccame 
in thtj fourteenth century so marked as to compel the judges thenceforth to 
resort but sparingly, and, as it were, by stealth, to the stores of reasoned 
wisdom accessible in tlie (’orj)us Juris; though some of them doubtless 
agreed with Lord Hale, who, as w’e are told, “often said that the true 
gi’ounds and reasons of law were so well delivered in the Digests, that 
a man could never understand law' as a science so well as by seeking it 
there.” ^ The borrowings of the clerical chancellors from this source, 
though more extensive, were hardly loss disguised than those of the common 
lawyers. The influence of the civil law' is, how'ever, unmistakable in the 
decisions of, for instance, Lord Holt, Lord Mansfield, and I^ord Hardwicke. 

The English C({urts of the Civil Law , — While the ordinary Courts of the 
realm were thus early emancipated from the direct influence of the Roman 
system, it was allowed free jday in certain Courts having a strictly limited 
and special jurisdiction. These were the ecclesiastical Courts, the Court of 
the Lord High Admiral, the Court of the (’onstable and Marshal, and the 
privileged Courts of the two universities. All of these were, however, 
cldbely watched by the Supreme Courts at Westminster, and checked by 

^ Tliere is some evidence of study of Roman law in monasteries in the seventh and 
ninth centuries. See Savigny, Gcschuhte, ii. s. 58. 

* See Wenck, Magister Vajcarim^ 1820, and Oxford Historical Society, Collectanea, 
ii. pp. 143, 165-175. 

* On Bractoft’s debt to Azo, see Giiterbock, Henricus de Bracton und mn VerhUltniee 
zum Bdmischen Rechi, 1862, and Prof. Maitland’s Select Paeeagee from the Works of Bracton 
am Azo, 1895, in the Selden Society’s Publications. On the extent to which the “jus 
ssriptum ” was regarded as of binding authority in England, see Maitland’s BractorCe Note 
Boo%,y\, 1227. 

* Burnet, Life and Deaih of Sir Matthew Hale, 1682. ^ 
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writs of prohihition in any attempt to exercise new powers. In all of these 
Courts, of which some account is given elsewliere, the practitic^ers were 
not, as at Westminster, barristers and attorneys, but advcfeites and 
proctors. While barristers received tlieir training at the Inns of Court, 
advocates were educated at the universities, where they qiialified for tlTeir 
profession by taking the degree of Doctor of Law.' TJhe advocates so 
qualified, who were congregated in the city of London, eventually formed 
a society of “ Doctors exercent in the Ecclesiastical and Admiralty Courts,*' 
which in 1587 acciuircd a settled habitation, with dining-hall and chambers, 
hard by St. Paurs ; and was formally incorporated in 1768. The civilians, who 
were usually also cam)nists, having graduated in both faculties, owed their 
early importance largely to their monopoly of business in the numerous 
ecclesiastical (kmrts, resulting, as it did, in frequent appeals to Rome, for 
conducting which the cosmopolitan legal training which these men had 
received was alisolutely indispensable. Tlie decdiiie in such* business, 
brought about by the Eeforination, was a sore discouragement to civilian 
study. “ Tlie books of the civil and canon law," we are told, “ were set 
aside to be devoured by worms, as savouring too much of popery." * But 
even in the latter half of the nineteenth century, the doctors continued to 
divide among them a number of lucrative offices. From them alone, as a rule, 
were chosen the Dean of the Arches, the Mast(?r of the Faculties, the judge 
of the Prerogative Court, the judge of the High ( -ourt of Admiralty, the 
official principal of the Archbishop of ( Canterbury, and the chancellors of 
the various dioceses. The position which tliey oc(*u]ued may be inferred 
from the fact that the head of the practising advocates, the Queen's 
Advocate - General, ranked at one time above the Attorney -General. 
Before the organisatian of a di])lomatic service, the civilians weie frequently, 
and naturally, employed in negotiations with foreign Stfites, and consulted 
upon interruitional c(»ntroversies. Their assistance was also thought useful to 
the Legislature, and it waste increase the likelihood of the presence of some 
of their order in Parliament that dames i. conferred u))on the universities the 
right of sending members to Westminster. Tliere is, indeed, no doubt that 
the order regained in these ways, about the end of the sixteenth and 
beginning of the seventeenth centuries, some of its old reputation ; a result 
which was hugely promoted by the stimulus given to the intelligent 
study of Homan law, and to its ajiplication to the then rudimentary 
law of nations, by the teaching at Oxford of Alborico Gcntili, who had 
brought thither tlie solid learning and systematic methods which he 
had himself acquired from a distinguished gn-ou)* of ]>rofessors at Perugia. 
A contemporary sjieaks of him as one “ who by his great industrie hath 
quickened the dead hodie o the civile law written by the auncient 
civilians." * 

Among those who must have indirectly felt his influence were, Arthur 
Duck, the author of the eelebruted little work, “De iisu et auctoritate 
Juris Civilis Eomaiiorum " ; Richard Zouch, Regius Professor at Oxford, ihd 
subsequently judge of the Admiralty ; and Sir Leoline Jenkins, also judge 
of the Admiralty. The acailemical study of Roman law seems to have 

' “Doctor legum’* (LL.D.) and “Doctor iuris civilis” (I.C.D.) are synonymous 
terms for the degree in civil law. The degree of “Doctor iuris canonici,” or “in 
Decretis,” ceased to be conferred in pursuance of an injunction of the year 1536. The 
degrees in civil and in canon law seem always t.o have been conferred separately in l£ig- 
land ; not cumulatively, in a Doctorate “ utriusque iuris.” • 

* Ayliffe, Antient and Present StaU of the University of Oxford, 1714, i. p. 188. 

• Fulbecke, predion, 1600, c. 3. s j j , , v 
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died i^vay by the middle of the eighteenth century. At \)xford, Henry 
Brooke f 1736-1754) delivered I'egular courses of lectures, but his successors 
were actfeely engaged in practice at Doctors* Commons, and the office of 
Regius Professor was almost a sinecure till Mr. Bryce was apijoiuteil to it 
iiPl870. In spite of this lack of scientific training, tlie College of Advix^ates 
maintained a high reputation for learning and ability. Of its members in 
the last century it may be enough to mention Sir George Lee, Sir Geoige 
Hay, Dr. Lawrence, and last, not least. Sir John Scott (Loixl Stowell), who 
may be said to have re-created the law of prize. Of those wlio have 
flourished in the present century, but are no longer living, the nuist eminent 
were, perhaps, Sir Cliristopber Robinson, Sir Stephen Lushington, Sir 
Robert Phillimore, and Sir Travers Twiss. The Prize (\)urt was still in the 
hands of the civilians during the Crimean War, but under the Act of 1857 
the Colle|fe of Advocates, so long a nursery of learning in questions of 
ecclesiastical, testamentary, maritime, and international law, was, rightly or 
wrongly, dissolved. It is some compensation for the fall of this ancient 
institution that the study of the civil law has during the last half-century, 
and especially during the last twenty years, ex])crieni'ed a marvellous 
revival in this country, becoming an essential jiart of the h'gal curriculum, 
not only at the universities, but also at the Inns of Court. The civil law 
is, however, now studied, not with a Anew to practice in any special class of 
Courts, but rather as imparting a grasp of legal ideas (“ Servatur ubi(|ue ius 
Romanorum non fatione ]mi)erii, sed rationis imj)erio”), as enalding the 
learner to look at a legal question from more sides than one, as giving liim 
some familiarity with the genius and tlie nomenclature of the system which 
has exercised so predominant an iniluence over continental bodies of law, 
with which a modern practitioner is so often brougift into contact, as also 
over the ideas and jdiraseology of international law. The study is also 
useful to the English barrister who is likely to take ])art in Scotch 
appeals ^ the House of I^rds, or in apj)eals to the judicial (;oinmittee 
of the Privy Council from tliose British dependencies which are govern'ed 
by systems mediately or immediately derived from the law of Rome. Such 
are British Guiana, the Cape (\dony, and Ceylon, in which the Roman 
Dutch law (Rooms Hollands Regt) prevails; Trinidad, deriving its law from 
Spain ; St. Lucia and Lower Canada, originally governed by the (.\)utuiiie do 
Paris; Guernsey and Jersey, whose law is derived from the CVmtuine de 
Normandie. The Mauritius had, before itscomiuest, received the ( ode Civil, 
which is described by its compilers Jis “ uno transaction entre le droit dcrit 
et les coutumes ** and tlie law of Malta is essentially Roman. 

[In addition to authorities incidentally mentioned, reference may be 
usefully made to — A. Duck, De nsu H amtoritate Juru Civilis Jtonmnorum 
per dominia Principum ChriHiianorarn, 1G53; Hale, Hvitory of the (kmrnxm 
Law, cc. 2, 5; Savigny, Genchirhte tics heutigen Itomisehen liechts, 1834; 
[Coote], Sketches of the Lives and Charojcters of Eminent English Civiliam, hy 
orBt of the Memhirs of the College, 1804 ; Rivier, Introduction hutorujue an 
Droit Eomain, 1881 ; Tardif, Hutoire des sources dn Droit Frani^ais, (Jrigines 
Romaines, 1890 ; T. E. Scrutton, The Influence of Roman Lav) on the Lav) of 
England, 1885 ; Pollock and Maitland, History of English Law, 1895, i. c. 4.] 


»Civil Service* — Down to a comparatively recent time, the clerks 

S a subordinate officials employed in the public service were appointed by 
e heads of departments ; as a general rule, they were not required to 
undergo any test of theii* knowledge and capacity. The r^rt prepared 
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by Sir S. North^te and Sir C. Trevelyan in 1853 was the beginning of a 
new order of things. By an Order in Council of the 21st May ^1855 the 
Civil Service Commission was appointed to organise a system of examina- 
tion. The situations to which the principle of open competition is applied 
are specified in tlie schedules to the Order of 4th June J870. Persons 
appointed after examination enter on a six months' peried of probation. 
The Playfair Scheme, establishing a Djwer Division of the ( .’ivil Service, was 
confirmed by an Order of the 12th February 1876; the name ‘‘Lower 
Division ” was altered to “ Second Division,” and other changes recommended 
by Sir M.W. Ridley's Commission were introduced by the Orders of 21st March 
and 15th August 1890. Members of the Civil Service hold their places 
during pleasure, but in practice they are recognised as permanent officials ; 
they are not dismissed unless for misconduct or inefficiency, and they are 
entitled to pensions on retirement. See the 22 Viet. c. 26, and, ag to com- 
mutation of pensions, the 34 & 35 Viet. c. 36. In this as in other branches 
of the puldic service, the relation between superior and subordinate is not 
contractual in its nature ; all alike are 8er\ants of the Crown. It was held 
that a clerk in tlic War Olfice could not maintain an action against the 
Secretary at War for ariears of pay (Gidlqf v. Jjord Palmrndon^ 1822, 3 
B. & B. 275). Members of the Civil Seiviceare ex)>ected to act loyally upon 
the directions of the political heads of departments, whatever be the 
party to whicli the Ministers for the tinu^ being belong. It is therefore 
considered to be improper for a civil servant to take an active or 
conspicuous part in politics ; and an Order in Council of the 20th November 
1884 directs that a civil servant who be(*omes a candidate for a seat in the 
House of Commons is to resign his office. * 


Civil War (see Bklligeuknt). — In the “ Instructions for the Goveni- 
inoiitof Annies of the United States in the. Field” issued during the Americaii 
Civil AVar, tlie following definition is given : — “ (.’ivil war is war between 
two or more jMjrtions of a c,ountry or State, (iucli contending for mastery 
of tlie w'hole, and each (daiming to be the legitimate government. The 
term is also sometimes apjdied to war of ndiellion, when the rebellious 
portions of the; State are contigu(3us t(» those containing the seat of govern- 
ment ” (art. 1 50). 


Claim 9 Statement of.— See Statement of,(’lai.m; Indorse- 
ment or Claim. 


Claiming' Under.— See Quiet En.ioyment, Covenant for. 

Clandestine Marriages.— See Marriage. 

Cleansing and Disinfecting.— See Disease; Public 
Health. • 


Clear Days. — “ Cdear days ” are days reckoned exclusively of both 
terminals. Sm Liffin v. Piiclur, 1842, 1 Dow. N. S, 767. 
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ClCAr Income. — The net amount of a person’s income after 
payment^of all outgoings. 

On Rule 126 of the Lunacy Rules, 1892, which provides that a per- 
c(|(it^ is payable on the ‘‘ clear annual income ” of lunatics so found by 
inquisition, it tas been held that in the ease of a lunatic so found in 
England whose Miole proj)erty was in Ireland, where the imiuisition pro- 
ceedings had been enrolled, and where a })ercentage had been jxiid on the 
clear annual income, that an annual amount of such income sent to England 
for her maintenance was not “ clear annual iiicouie ” within the rule, and, 
therefore, no percentage was piyablc thereon (/// rr (hrhan [1895], 2 
Ch. 12). 


Cle^r Yearly Sum. — A gift by will of an annuity or clear 
yearly sum is a gift clear of legacy duty {thule v. Mumford, 18;»7,2 Y. & C. 
Ex. 448) ; but a direction by a testator to his trustees to invest an amount 
of consols sutlicient to realise the “ clear yearly income of £150,” and to 
pay the dividends to his nephew, was held not to make the dividends pay- 
able free from legacy duty (ijV/aZ.s- v. ISO.'i, .‘>2 1^ J, (.'h, 85^. 

In that ease, Kindersley, C^, said : “ There is no gift of an annuity, but 
what is given is the dividend of a sum of stock. It is not saiil that the 
legatee is to havq the dividends clear, but the amount of stock is to be thus 
ascertained.” 

To free an annuity from income tax it must be clear from the terms of 
tlie gift that the testator so intended : words wliich have been held sutlicient 
to exempt a legacy or annuity from legacy duty lan e been held insutlicient 
to exempt the same from tlie i)ayment of income tax. 

[See Jarman on Willa, 5tli ed., vol. i. }>. 151 7i. \ Tlieobald, Lwtr of Wills, 
4th ed., 150, 157.] 


Cl6drin^ HouS6. — The l^aidon Rankers’ (’learing House was 
oi’ganised, and is now emjiloye<l, by the leading hanking firms in London 
for the double purpose of saving time and trouble in the ]n*esentnient for 
payment of cliecpies and hills by one broker to another, and arranging f<ir 
the payment to he made as far as jiossihle by set off, without tlie exchange 
of actual money. 

The Clearing House was established about 1 775 {En4vyvkqm:dia Bril,, 9th 
ed., “ Banking ”), a«id its operations were extended to (dearing country cheques 
and drafts jiayahle on demand (see below) in 1858. The principal hanks 
in London are members, and make use of it, and the smaller hanks do their 
“clearing” tlirough one or other of tlie members. The Ikink of England, 
which acts as the banker of the Clearing House itself, uses it for making 
l)5psentation to and receiving ]>ayment from other liaiiks, hut not for the 
converse ojicratioirs (Chambers, Eiivydirpocdia, ed. 1889, “Clearing House”). 
It has been held from Ixird Ellenborough’s time that wlicre a lull is jiayable 
at a liank, presentation to the clerk of the bank at the Clearing House is 
sufficient {Reynolds v. Chettk, 1811, 2 Camp. 595; Harris v. PacUr, 1888, 8 
Tyrw. 370), and there is no doubt tliat the usual course of presentment and 
payment thrdbgh the Clearing House is jiart of the usage of bankers, and is 
a reasonable usage (see the cases cited below). The course of business at 
rtie Clearing House will be found fully stated in Howarth, Oar (JUariny 
System and Clearing Houses, and is summarised in Mr. R. H. Inglis Pal- 
grave’s Dictiomry of Political Economy, Its usages as rega^ls presenting 



44 


CLEARING HOUSE 


cheques for payment were found as facts in the cases of Boddin/ftm v. 
Schlemleer, 1833, 4 Barn & Adol. 752; and Warwick v. Bogers^ 1843, 5 
Man. & G. 340. Each iiienil)er of the house employs a number of clerks, 
who all meet at the f3earin*^^ House in the morning at 10.30 o’clock for the 
first clearing. The clerks r»f eacih hank deliver to tlie clerks of the hanKs 
upon which the checpies or hills to he presented l)y them are drawn, the 
drafts, and also a statement of their amounts. This exchange is concluded 
hy 11 o’clfKik, and the presented cheques and hills are then taken to the 
offices of the i)aiikH. At 2.^50 o’ch)ck the second cletiring o])ena, and cheques 
and hills are jiresented as hr^hjre until 4 o’clock, when the doors are closed 
and no more cluMines or hills can, on that day, lie cleared through the House. 
The second c-learing is continuous, exchanges being made, and the cheques 
and hills taken away h»r reference and brought hack from time to time 
throughout the afternoon. Che<[ue8 and hills wliich are not hoijonred are 
returned at any time throughout the day and up to 5 o’clock, and they may, 
if not so returned, l)e returned and charged hack for sui>sc(piently. Che([ues 
or lulls may lie returned in this w^ay, even though the signatures have been 
cancelled in the usual manner or by mistake ( Wanrirk v. Bofjc)\% sup.). In 
the case cited the acceptor’s hank received orders not to ])ay after ciancelUng 
the signature. Balances arc struck by (‘acli hank with eve.ry other hank at 
the end of the day, and tluur res]K;ctive a(*counts arc jidjusted. Each 
bank then makes up its account of <lehits ami credits (se(^ specimen in 
Chambers, EiwycUypmlia^ nhi sup.)^ and the resulting final debit or credit 
is in each case settled by a transfer to oi* from the Clearing House 
account at the llank of England, which is cheeked by tlu^ inspectors of the 
House. * 

An iittemj)t was juade in IMdhu/fon v. A^rhlru/irr, 183;>, 4 Barn. & 
Adol. 752, to ])rove a cust(uu binding Ijondon hankers, as between them- 
selves and their customers, to clear all cheques on the day they received 
them; hut this was not estahlisluMl, and Barkt;, B., saitl the hanker has, as 
against his customer, the same time as he lias against tla^ ilrawer to ]>resent 
the cheque, that is to say, tlic whole <»f the day, during hanking hours, 
following the receijit. In order to save time, by s]>ecial instructions, 
Ijondon hankers jjresent che(|ues for payment direct to the drawer’s hank. 
For this they usually charges a small fee. 

Clieques and hills receive ul too late for clearing h(‘fore 4 o’clock are sent 
hy London hankers direct t(» the hank at which they are i>ayahle, and are 
there initialled for ]Miyment next day {IkHldhujton v. Si'hlmcl'ci\ suji.). The 
initialling constitutt?8 only a jn-ovisional undertaking to pay, whicli may he 
withdrawn {Pollard v. Bank of England, 1871, L. 11. G Q. B. G23). It means 
that the hank initialling the draft wdll ])ay it in preference to suhse(iuent 
drafts (Grant on Banking, 4th ed., 53). 

Country Clmring , — The jirncticeof clearing through the London (bearing 
House country cheques and <lrafts jwiyahle. at sight (to which alone this 
system applies) was introduced in 1858, and shortly afterwards it was hSd 
to be a roJiHonable usiige for hankers to adopt e^*en where, as in tfie case in 
(luestion, it caused a cheque received on Friilay to be presented to the 
drawer’s hank on the following Monday morning instead of on Saturday, as 
would have been the case if it had been postcnl direct (Hare v. Heid.y, 1861, 
10 C, B. N, S. 302 ; see also Pridemtx v. Criddlc, 1 869, L R.*4 Q. B. 455). 
The country l)ank sends the cheque by the evening p(»st on the day of tits 
receipt to its London agent, w*ho presents it to the London agent of th^ 
bank upon which it is drawn, at the Clearing House, in the manner already 
describe. TCjfLe receiver then sends it by the evening post to the last- 
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mentioued bank, which, by the following night’s post, either authorises its 
Londoa i^nt to pay, or else advises it that the cheque is dishonoured, and 
sends the chetiue itself direct to the country bank by which it was forwarded 
toJLondon. 

The country cheques and drafts are exchanged at the Clearing House 
between 12 and 2.15 o’clock in the day, and no balance is struck in respect 
of each day’s cheques or drafts until Uie day but one following, in order to 
admit of reference, as above described, to the drawee’s country bank. 
Besides the London Clearing House there are similar institutions for local 
purposes at Manchester, Liverpool, Birmingham, Newcastle, I^eds, Sheffield, 
and Bradford, several in Scotland, and one at Dublin in Ireland. 

Oilier clearintj homu's exist besides the Bankers’, of which the most 
important are the Railw'ay Clearing House for dividing and distributing 
charges awd fares in res}>ect of through traffic, and for inquiries as to lost 
luggage. (See the Railway Clearing Act, 1850, !:> & 14 Viet. c. X\ (lowil); 
and the Clearing House Act (Ireland), 28 Viet. c. xxix. And the “ Cotton 
Brokers Bank Limited ” at Liver])ool.) 


Clement’s Inn.— See Inns ok Chanceky. 


Clerffy. — The members of the Church of England are divided into 
clergy ami laity. The clergy, that is to say the members of the status 
elcnealiSy are that body of men who have a j)e<niliar and defined pt>sition in 
this Church, and are distinguislied from the laity by their ordination. The 
clerical order consists of bislioj>s, priests, and deacons. The clergy are also 
known as the Sjuritualty, a fact emphasised in the Act 27 Hen. viii. c. 12. 
In the Middle Ages the status deriralis carried with it s])ecial ])rivilegeH, 
both civil and yxditiciil. As to the former privileges of the clergy before 
the criminal law, see Benefit ok Clergy. 

Tlie clergy, as sucli, whether beneficed or unbeneficed, constituted a 
separate estate of the realm with the mddes and the Commons. Thus the 
clergy >vere summoiuid to I*arlianient as a sepai'ate estate by Edward i. in 
1295. 

The clergy, however, did not continue to form a sejuirate order in the 
English Parliament. In fact, the estate of the clergy as such ajjpear not 
to have taken i)art in tlie I^iiliaihent after the time of Edw'ard II., 
its members preferring to vote money to the Crown in Convocation, 
This practice continuecl to the year 1GC8, when the clergy for the last 
time imposed a tax on themselves. Shortly after tliis, by an informal 
arrangement between Loixl Clarendon and tlie then Primate, Arclibishop 
Sheldon, the clergy were charged in an Act passed in 1065 with a 
tjyc in common witli the laity, and discharged from the subsidies that they 
had previously voted in (Jonvocation. There was an express saving clause in 
the Act of the right of the clergy to tax themselves in Convofuition ; but 
from this time no such right has ever been exercised. After this time the 
clergy who were not Lords of Parliament began to vote at the elections for 
members of tlie House of Cominons, a right recognised by the Statutes 
10 Anne, c. 81, and 18 Geo. ii. c. 18. The writ summoning a bishop to 
Parliament, however, still makes provision for this election. 

• From the old position of the clergy as an estate of the realm 
arises their common law disability to be members of the House of 
Commons. • 
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The reason assigned for this disability by Coke, Blackstone, and other 
authorities^ and which was given by a joint-committee of both Houses of 
Parliament in 1523, viz. that the clergy sit in Convocation, is unsatisfactory, 
but the fact that the clerical IxKly was regarded as an order or estate 
different from the Commons will, however, explain it. tThe House of 
Commons Clergy I)iH(j[ualification Act, 1801,41 Geo. iii. tj. 63, which was 
{lassed to remove doubts on the subject, provides that no person having 
been ordained to fhe office of priest or deacon sliall l)e elected to serve in 
Parliament as a member of the House of Commons. By the Municipal 
Corporations Act, 1882, 45 & 46 Viet. c. 50, it is enacted (s. 12 (6)), a 
person shall be disqualified for being elected, and for being a councillor 
{ix. a borough councillor), if and while he (h) is in holy orders. Under 
the same Act (s. 143), a person sliall not be qualified to be elected or to be 
an alderman unless he is a councillor or (jualified to be a councillor, and 
sec. 15 (1), the mayor shall be a fit jH3i*son (dected by the council from 
among the aldermen fir councillors or ]>crsons qualified to be such. 
Therefore a clergyman cannot lie a mayor, alderman, or town councillor. 
But the Chsrgy Disabilities Act, 1870, 33 & 34 Viet. c. 91, jirovides that 
these disabilities shall not (extend to cleigymen who have exficuted a deed 
relinquishing their profession. 

Ecclesiastical persons, as such, are not bound at common law to serve 
in a temporal oilice, even tluiugh tlu^y bold lands or temuiients of which 
the holders ought to perform such services, and of which the services may 
be performed by deputy. (See further on this subject, Jdiillimore, AW. 
Law, vol. i. ch. xviii., 2nd ed„ ]). 473.) 

As to the lands of the clergy and fixation, see iNf'UMiiEXT; find see 
also Auciinisnoi'; Bishoc; Dean axd (-iiai’TKu; Akciidkacon ; Piuest; 
Deacon. 


ClCrlC&I Error. — (l ) /a Mature of Ilvccmi — By Order 28, r. 1, 
the Gourt or a Judge may at any stage of the ]iro('ee< lings allow an indorse- 
ment on a writ <ir the jileadiiigs t.o lu^ anuuided, and, by rule 11 of the sfime 
Order, clerical mistakes in judgments or orders, or other accidental slips or 
omissions therein, may at any time be correeUMl by the Court or a judge 
on motion or summons without apjieal. The (’ounty Court Rules, 1889, 
(‘.ontain similar jirovisions (see Order 14, it. 2, 6, 11), and in the practice of 
these ( Vuirts no misnomer or inaccurate dt\sc] i]>tifui of any ])ersoii or place 
in a summons will vitiate it if the description given sufficiently identifies 
these (51 & 52 Viet. e. 4:>, s. 73»). Accordingly, words stating tliat certain 
defendants were sued in a rejiresentative character bav(‘ been allowed to 
be struck out {Temperton v. [1893»], Q. B. 435), as also the names of co- 

jx^titioners for the a])])ointment of new trustet's who Jiail not authorised 
the petition {hi re Saraye, 1880, 15 (3i. D. 557); ami the CVmrt has 
amended a winding-up order before it was finally drawn up by deleting ftie 
word "company” {In re Army and Nary Hotel 1886, 31 Ch. D. 645), and 
altered the record of its order where that seemed to cover more than was 
really decided {In re Swire, 1885, 30 ('h. D. 239) ; and even where the altera- 
tion materially changed the order, as by the substitution of the words per 
capita for jyer stirpes {In re BUukmll, 1886, W. N. 97). withoait any special 
motion or summons, though in Uie second last-mentioned case the applicant 
had to pay the costs of his application, and in the last-mentioned one 
had to incorporate the cireumstances in an affidavit to be entered in the 
revised ordeir But, apart from the Judicature Act, every Court has under 



CLERK OF ARRAIGNS 


47 


its original powers the ability to vary its own orders drawn up in tlie 
registry, in the office of the Court, in such a way as to carry out its own 
meaning {Lau^u v. Z/rs, 1881, 7 App. Cas. 19, 84, \yer Lord Penzance; 
Hgtton V. JTai'ris [1892], App. Cas. 547 ; v. Carter [1898], App. Cas. 

638). It is licit, however, coiu])etent the parties to agree to alter an 
order actually iiitide by a judge, and if they wish such order to be niodilied 
they must come to the Court and have it amended there {Blake v. Harvey, 
1885, 29 Ch. U 827). 

In the same way in criminal trials judges win cause an indictment or 
information for any oflence whatever to be forthwith amended when there 
is a variance between some matter in writing or ju’int produced in evidence 
and the statement thereof (11 & 12 \ict c,. 46, s. 4), or when there is a 
variance between the statement in an indictment and the evidence as to 
the name^f any county, town, })erson, or other fact, provided such variance 
is not material to the merits of the case or the alteration will not pnvjudice 
the defendant in his defence on such merits (14 & 15 A'ici. c. 100, s. 1). 
And no indictment sliall be held insufficient for want of averimuit of any 
matter unnecessary to be jiroved, or other immaterial addit ions and omissions 
and mistakes (14 & 15 Viet. c. 100, s. 24). No o]»ji^ction, too, is to be Uikeu to 
any information, comjdaint, or summons within the Summary il urisdiction 
Act for alleged defects in 8id)stan(‘.e or in form or for variance with the 
evidence, but if the variance seems to have misled the i>arly summoned 
the justices may adjourn the hearing (11 & 12 \'ict. c. 48, s. 1). 

(2) In Deeds and other Documents, — If a clei'ical error is discovered in 
those prior to execution or comjiletion, the usual piac'tiee is for the ])artie8 
to correct it and initial the (‘orrection. If a deed has betm executeil, how- 
ever, and requires r(‘ctification, the pro])er ('ourse is toajqdy in the (’hancery 
Division unchu* the Judi(*ature Act, 1878, s. 84 (8); and any written doeu- 
nient may be varied, altered, or explained by jKirol evitlenc.(*, if it a]q»ears 
there has-been some accident nr misUkc, this excej)tion to the general rule 
excluding jiarol to ex]dain writing being admitted to ju'omote g(Kal faith 
and conlidence and suppress fraud {Hcnkle K. E. Assurance Co„ 1749, 
1 Ves. 817, per Lord Hardwickc). But though the no tification of dcools is 
ju’operly business for the Chancery Division, if tln^ alteration of a dee<l \\\ 
which there is a clerical error is relied on by a defiuidant in one of the 
other Divisions, such Division will give effect to the equity, so far as luo-es- 
sary, without going through the maiuial labour of reforming the document 
{Mostynx, West Most yn Coal and Iron Co,, 1876, 1 C. P. D. 145 ; lircslaucr v. 
Barwick, 1877, 86 L T, N. S. 52 ; Storey v. U addle, 1879, 4 q, B. D. 289). 
The Courts will not, however, make corrections wlii<*h wil[ ]>rejudice the 
rightsof bo 7 id fide ])urchasers for value without notice, and where the error is 
of the nature of an omission the filling u]» of which is not obvious, as a 
blank in a will, for the surname of a legatee, they have refused to make it 
goyd {Ricket's Estate, 1858, 1 Rep. 251). 


Clerk In Holy Orders-— See Cleroy. 


Clerk df Arraigns. — An officer attached to Assize Courts and 
to the Old Bailey. In the al wence of the clerk of assize {q,v,) he opens the 
Assize. He ako fierforms the general duties at the arraignment of the 
prisoner, and puts the formal (piestions to the jury when delivering their 
verdict. He is appointed by the clerk of assize. « 
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Clerk of Assize is the officer who “ writes all things judicially 
done by the justicjes of assizes in their circuits ” (Tomlins' Law mctioimry). 
He takes charge of the commissions (in which he is associated with the 
judges), takes recognisances, records judgments and sentences, grants certifi- 
cates of convictions, draws up orders, and, generally, hisMuties resemble 
those of a master (y./’.), or associate {fj-v,), Tlie quaUficatfon for the office 
is prescribed by the Clerks of Assize Act, 1869. He must have been in 
mutual pra(itice for three yeai’s, either as a barrister, si)ecial pleader, con- 
veyancer, or solicitor, or he must have atited as a subordinate officer to a 
clerk of assize on circuit (s. .‘i). He is not allowed to practise on the circuit 
in which he acts. Tiie aj>pointiiient is made by the senior judge going the 
winter or summer assizes (s. 21, Judicature Act, 1884). 


Clerk of the Peace.— See Peace, The. 


Clifford’s Inn. — See Inxs of Ciianx'EUV. 


Close Rolls. — The rolls in which close writs, ]>rivate indentures, 
and recognisaiKtes are recorded, as distinguished from tlie ])atent rolls in 
wdiich royal grants by letUus juiUuit of lands, honours, li]>erties, fninchises, 
offices, and the like are recorded. 


Close Writs, or Wnw. Crown writs under the Great 
Seal dire(.*ted to’particular persons for j)articular ])urposes, which, not being 
pro])er for puldic insiK‘.ction, are closed uj> and sealed on the outside, so 
differing fioin letters jwitent {lit era' pafrufen) (see Patexts), which are 
exposed to 01)011 view, with the Great Se^al ]»endent at the bottom, and which 
are usually (lirected to the subjects at large. The term also covers writs 
directed to the sheriff instead of to the lord (M Kt^eve, Jllsi. Ew/. Law, 45). 
Close writs are construed most beneficially for the Crown, unless made ex 
speriali f/ratidy rrrUi scirnfid, rl mcro woiu rcf/intr, when they will recpiire 
a more liberal iiiteipretation ; as also they will when granted on valuable 
consideration. 


Closure. — This word, as used in the Standing Orders of the House 
of Commons, is restricted in meaning to the conclusion of a pending 
debate. 

In a wider sense, it may be understood to include limits set upon 
indivulual speech, or upon the discussion of a political topic. ^ 

As to individual speech, the Stiinding Orders deal — (1) With “disregard 
of the authority of the (.hair, or wilful obstruction of the business of the 
House.” The otVeuder may be named by the Speaker, and tliereupon sus- 
jiended fix)m the service of the House, uu motion made and question put 
without uniondment, adjournment, or debate, for one week on the first 
occasion, for a fortnight on the second, for a month on thb third or any 
subsequent occasion (Standing Order 21, 28 th Feb. 1880 ; 22nd Nov. 
1882). (2) With “irrelevance or tedious reixjtition.” The Speaker cr 
Chairman may direct a member so offending to discontinue his speech 
(Standing Ofder 24, 27th Nov. 1882; 28th Feb. 1888). 
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The closure, in the sense of a curtailment of debate on a lilotion actually 
before tto House, or of the time to be assigned to the stages of a bill, dates 
from 1S8K 

The celebrated forty-one hours’ sitting, which commenced Slst January 
18W, was ended,by the summary action of Mr. Speaker Brand, who, stating 
that “under the •operation of the accustomed rules and methods of pro- 
ce<lure, the legislative powers of the House are paralysed,” said that he 
was satisfied he should best carry out the wishes of the House if he put 
the question at once. 

On the .‘ird of February, Mr. Gladstone introduced the “ Urgency ” 
resolution, which, with some amendment, was passed the same day. A 
minister of the Crown might move that the state of juiblic business was 
“ urgent ” ; the Speaker must put this question without debate, and if it 
was carried by a majority of 3 to 1 in a House of not less than 300, the 
power of ^regulating the business of the House during urgency was 
intrusted to the Speaker (Hansard, 3rd series, vol. 257, p. 155). On 
tlie 3rd of February this resolution was carried, and the state of business 
declared to be urgent. On the 4th, the Si>eaker laid his regulations before 
the House, and these were later increased in stringency. 

Under this rule of Urgency the bills for the Protection of Life ai*il 
Property in Ireland (1881) and for the Prevention of Crime (1882) were 
carried through the House (Annual Eegister, 1882, p. 107). 

In the autumn /session, 1882, a Standing Order was made by which Mr. 
Speaker, or the chairman of a committee of the whole House might, if he 
saw that it was “ the evident sense of the House that the (juestion be now 
put,” infsrm the House of this, and, on motion made to this etVect, might 
put the question that the question should be put. If this w'cre carried 
when the majority consisted of more than 200 or more, or the minority of 
less than 40, the question at issue w’as to be put without further debate. 

In 1887 this rule was changed, and the present Standing Orders 25 and 
20 pissed. This gives tlie initiative in moving that “ the question be now 
put ” to any member ; the motion may only be made when the Speaker or 
Chairman of Ways and Means is in the chair, and with liis consent, and the 
number of those voting in the majority must not be less than 1 00. 

There are two other modes of accelerating debate. One is provided by 
Order 25. A motion may be made (with assent of Speaker or Chairman) 
that a clause, or part of a clause, stand part of a bill. This, if carried, 
precludes amendments which may have been set down to the clause so 
carried (May, Pari. Practm, 10th ed., p. 214). The other is known as 
“ closure by compartments,” or “ the guillotine.” Orders are made by the 
House in reference to certain measures that debate on })articular stages of 
them should be concluded by a given date. For instances, see Hansard, 
3rd series, vol. 315, p. 1594 (Criminal I.aw (Ireland) Bill, 1887) ; 4th series, 
vol. 14, p. 373 (Government of Ireland Bill, 189:1); vol. 27, p. 1401 (Evicted 
Teniiuts Bill, 1894). 


Clubs. ^Constitution of Chibs. — Clubs, so far as their constitution is 
concerned, may be divided into two classes — ^“Proprietary Clubs” and 
“ Members’ Clubs.” The distinction is a fundamental one, determining the 
whole character of club membership. Of the two, the l^roprietary Club is 
the older type. White’s, Brooks’, “The Thatched House,” and other 
^lebrated resorts were all proprietary clubs. The theory of such an 
institution is that the proprietor furnishes club premises and al^ accessories 
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in consideration of an entrance fee and annual subscription. The members 
are, in point of law, mere licensees, not co-owners. The proprjjBtor is not 
unfrequently in these days a limited company formed to run a club as it 
would an hotel or a music hall. In the latter type of club — the “ Members* 
Club ” — the members themselves constitute the club. A clubof this kind i^en 
unincorporatedis something It is not a tradingcdmpany — not being 

formed for the acciuisition of gain within sec. 4 of the Companies Act, 1862 
(In re 8t James* Club, 1855, 8 De O. M. & G. 889). It is not a partnership. 
It is not a mutual benefit society. It is an association of independent indi- 
viduals deriving its sole cohesion (1) from the rules which bind the members 
together; (2) from a common user of the club premises and property; and 
(3) from some common bond of symjiathy in politics, art, or sport, super- 
added to the social purposes of the club. It is very common now, however, 
to incorporate “ members* clubs,** and the most convenient way ^f doing so 
is as a company limited by guarantee. Capital is not reciuired, the expenses 
being met by entrance fees and subscrijitions. The name “ C8ub,** “ Society,** 
or ** Association ** can be used instead of company, and the Board of Trade can, 
under sec. 23 of the Companies Act, 1807, clispense with the use of the word 
“ Limited ** on l»eing satisfied that the profits are to be applied in promoting 
the objects of the club and not in payment of dividends to the members. 
IncorjKiration carries with it the great advantages that the club can act, 
contract, sue, and be sued in its own name, and as a corollary therefrom 
that the committee and ofhcjcrs, being imne agents, incur no legal liability. 
Trustees can also be dispensed with. The working staff of a club, whether 
incorporated or unincorporated, is generaUy the same — a. committee of 
members, a steward or manager, and a secretary. 

Rnlvs, — The constitution of the club is bjise<l u])on its rules. These 
rules represent the terms of the contract entered into between the members. 
They define the powers of tlie committee, and they regulate tlie relations of 
the members inter se, their rights, duties, and ])rivileg(is, so far as they can 
be regulated by rules as distinguished from the unwritten rules of good 
sense and gentlemanly feeling. A co])y of the club rules is usually sent by 
the secretary to a member on his election, but no direct notice of this kind 
is necessary. If the ruh^s of a (dub are contained in a book kept by the 
master of the club and accessible to the nieinbers, every member must 
be taken to be ac<iuamted with them (liagffct v. Mnsgravc, 1827, 2 Car. 
& r. 566). 

Ejcjuilsion of Members, — In a club’s rules the most important are those 
regulating the admission or expulsion of members — these being matters 
vitally affecting the comfort and credit of the club. Any member who 
brings himself l)y his conduct within the condemnation of the rules may be 
expelled in the manner provided by the rules, or in the absence of any 
express provision by the vote of a majority of the members {innes v. Wylie, 
1845, 1 Car. & Kir. 257) ; l)ut in either case, whether the rules providj for 
it or not, a member whose conduct is impugned must have fair play. The 
committee must give him notice to answer the charge made against him, 
and an opportunity of defending himself (Zaboiichcrc v, Earl of Whanuliffc, 
1880, 13 Ch. II. 346 ; Baird y. WdU, 1890, 44 Ch. D. 661). the committee 
of a club, as <ressel, M. K., said in Fisher v. Keami, 1879, 11 Ch. I). 353, is 
a quasi-judicial tribunal, and must act as such. Expulsion from a club is a 
very serious matter. It may blast irretrievably the character and pros{)ect8 
of the member ; and so i*egiu*diiig it tlie committee are bound to act upon 
the ordinary principles of justice. It is not, however, in every case that 
the Court has jurisdiction to interfere. The foundation of the jurisdiction 
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of the Court to prevent a member of a voluntary association from being 
improperly exjielled is the right of property vested in such member, of 
which, right he is deprived (Rujby v. Carrol, 1880, 14 Ch. I). 482 ; Lyttleim 
v.^/acWara, 1876, 45 L. J. Ch. 219). It is one thing, however, to say 
that the power bf expulsion must be fairly exercised, and another to inter- 
fere with the difiJjretioii of the memlters bond fide exercised. The social 
character of a club is its most distinctive feature, and the members are the 
l)e8t persons to judge of what is injurious to the interests of the club 
{Hopkhmn v. Marquis of Ejcetcr, 1808, L. 1%. 5 Eij. 63). This principle of 
non-intervention has been illustrated in a number of cases. Thus in 
IMivkim V. Antrobus, 1881, 17 Ch. D. 615, the member sought to be 
expelled had sent a letter to S., a gentleman of high official position and 
a member of the club, with tlie words “ 1 )i8honoural)le conduct of S.” 
written outside the envelope, and the Court refused to review the discretion 
of the committee expelling the offending member. Wluire the rules of a 
Conservative club provided for expulsion “ in case any circumstance shotild 
occur likely to endanger tlie welfare and good order of the (*liib,” and a 
member liad pledged himself to vote for certain Liberal candidates, it was 
held within the competence of a meeting to expel for such conduct, and tb»‘ 
Court refused to interfere {Hopkiiisiyn \\ Marquis of Exetvr, 1867, L. It 5 
K(i. 63). Again, in Lamheii v. Addison, 1882, 46 L. T. 20, where a member 
had spoken at the bar of the club of the club committee as a “ ]»ocket 
borough,” and the committee had ex))elled him for jniblicly disj)araging the 
committee before strangers and the (dub servants, being of oi)iuion that he 
had, Ijy^doing so, acted injuriously to the character and interests of the club, 
the (’ourt d(‘dined to interfen^. 

And see Wertheimer cm Clubs, j). 45. 

Ikiirenuyd. — A memlier of a (dub may primd farir retire without the 
consent of the other members {Flneh v. Oake [1896], 1 Ch. 409), luit usually 
retirement is regulated by the l ules and notices riMpiired. 

Dimdutiou, — In the absence of sp(dal provisions as to dissfdution, a dis- 
solution may be agi’eed to by the niembeis, and in such a (yise tlie property 
of the club is distributable (xpiallv among the members (Bruvm v. Ealr, 
1878, 9 Ch. D. 78). 

Contracts by Clubs. — The (juestiem frecpiently arose with nnincorjiorated 
(dubs and still sometimes arises, whether the members of a club are liable to 
contribute to what are called the debts of the club. The law is now settled 
that no member of a club is liable t(» a cr(jditor except so far as ho has 
assented to the contract in njsjmct of whifdi such liability has arisen (In re 
St. Javirs Club, 1855, 2 De (i. M. & (». 383, ;>89), for the memlmrs are 
not iKirtners so as to be the agents of ea(di other (Flemyny v. Ikdor, 1836, 
2 Mee. & W. 172). The usual c<mrse is to give the clul) committee authority 
to enter into contracts on belialf of the members of the (dub. They are 
thgn competent to bind the memliers, but as a j(»int authority of this kind 
W’ould have to be exercised by all the members of the committee, the rules 
commonly authorise the committee to act by a quorum or to delegate their 
powers to a steward or .sul»-agent {Todd v. Emly, 1841, 8 Mee. & W. 505). 
Such ([uorum or sub-agent then becomes the agent of the members (if the 
club, but ajmrt from such authority (which it is for the wine merchant or 
liutcher who lias supplied the goinls to jirove {Todd v. Ernly, supra)) an 
individual member of a club or a iiieinber of the committee of management 
Wit having in any way pledged his personal credit, is not iiersonally liable 
for goods ordered for and supplied to the club as a whole {Overton v. 
Hexoett, 1886, 3 T. L. R 246; ^cele v. Gourley, 1886, 3 T. L.ii. 118, 669; 
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Stangfield v. hUAmit^ 1888, 5 T. L R 656; Jorm Hope^ 1886, 3 T. L. R 

264 w.). . 

Actions hy and agaimt Chibs, — An incorporated club, as a legal person, can 
sue and be sued, but an unincorporated club cannot. The ineinbers i^ay, 
however, by the rules or by resolution authorise a person or persons to sue 
or defend on their behalf, in Andrews v. Salmon (W. is., 1888, 102) the 
Court expressly authorised the chainiian and a iiieialier of the committee to 
represent the coniniittec. Where a question arises between members of the 
club and the executive, a c(anmon and convenient course is for one member 
of the club to l)ring the action, suing “ on behalf of himself and all other 
the members of the X. club,” against the trustees and committee {Harrison 
V. Harfjuis of Abergavenny, 1886, 3 T. L. E. 324). See also Renton Football 
Club V. M'Dawall (18 Ct. Sess. Cas. 4th ser. 670). 

Supply of Liquors. — In a proprietary club the proprietor caiyiot supply 
liquors to the members without a licence any more than an hotel-keeper 
could, but a “ members' club” is clifferent. Tliis was judicially determined 
in the case of Graff Evans, 1881, 8 Q. B. U. 37^>. The theory of law in 
sucli a case is that when a memljer orders a bottle of chamiiagne and pays 
for it, there is no “ sale by retail ” within sec. 3 of the Licensing Act, 1872, 
because the member is part owner of the bottle. What lie does is not to 
buy the chanijiagne, but to accjuire on iiayment a release of the other 
members* rights in the bottle — an interesting example of the transmutation 
of a simple transaction wlien refracted tlirough the medium of the legal 
miml. This iirinciple has led to great abuse; clulis having been formed for 
the mere purpose of defeating the licensing laws. This question is 
now tlie suliject of a parliamentary iiujuiry. In Evans v. Hemingway 
(1888, 52 J, 1\ 134) the magistrates found that a club of this kind, which 
was ostensibly a “ members’ ” clul), was in reality “ nroprietai y,” and inflicted 
a heavy penalty. 

Gaming at Clubs. — A W'ord should be said as to gaming at. clu1)S. (Jaming 
may lie unlawful by reasiui of tlie place in wiiicb it is carried (ui or by 
reason of the unlawfulness of the game itself {Jvnks v. Tnrpm, 1883, 13 
Q. B. U. 505, 513). If a club comes within the definition of a common 
gaming house — that is a house in which a large mindier of persons are 
invited liabitually to congregate for the purpose gaming — it is a common 
nuisance, and all play there, even at lawful games, is illegal. The club being 
limited to members does not prevent it being a gaming house, for the law 
does not say a puhlw gaming house ; it sjiys a common gaming house. A man 
does m)t, however, )jy merely being a member of a cliil), assist in “ conducting 
its business,” so as to make him liable f(»r ketqHiig a (common gaining house 
{Jcnks V. Turpin, supra), rersoiis taken into custody in a common gaining 
house may lie reciuired to give rec^jgiiisiinces not to haunt them any more. 
Without a club being a common gaming house, games may be played there 
which arc in the eye of the law illegal. The unlawful games are^ace 
of hearts, faro, basset, baccarat, hazanl, jiassiige, roulette, every game of 
dice except backgammon, and every game of canls which is not a game of 
mere skill. 

Corporation Duty. — Clubs — members* clubs, that is to say, not proprietary 
clubs — are now lialde to the corporation duty imposed by 48 & 49 Viet. c. 
51. The liability is confined as a rule to (1) the annual vrflue of the club 
premises if the freehold or leasehold interest is vested in the members; 
(2) the income derived from personal estiite, such as interest received frciii 
money, money on deposit at a huik, or from any investment in Government 
or other seciftrities. Gate money is chargeable. 
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Wathvng Men's Chibs . — Working Men’s Chibs are a species of friendly 
society, roistered under the Friendly Societies Acts, 1875-1893, ami 
governed oy the provisiims (if those Acts. See Fkiendly Societies. 
Thg Act of 1875 defines such clulis as “scKueties for purposes of social 
intercourse, mutual helpfulness, mental and moral improvement, and 
rational recreatioft.” 


Coach. — See Hagkxey Cakkiaoe; Stage Gaukiac.e. As to offences 
on, see Venue. 


Coach-HOUSC. — In the Criminal bwv Consolidation Acts, 1861, 
it was deeijied necessary to enumerate coach-houses among the structures 
in respect of which arson or riotous damage could be committed. See 
Arson; Malicious Damacje; Kiot. 


Coadjutor. — See Bishop; Executors and Administrators. 


Coal Mines. — Legislation for tlie regulation of r^oal mines has been 
exiierimental and jirogressive. The earlmst Act was passed in 1842. It and 
others >vere repealed in 1872, and the code of 1872, as amended in 1886, 
was repealed and recodified in 1887. The stiitnte jiassed in that year 
(50 & 5f Viet. c. 58) is now the basis of the law bearing on the subject ; but 
it has been amended by sulisequent Acts ])as8ed in 1894(57 & 58 Vic-t. e. 52) 
and in 1896 (59 & 60 Viet. e. 4*’). The Acts apjily to (n) c<mi 1 mines, 
(h) mines of stratified ironstone, (r) mines of shale, and (^0 mines of fireclay 
(Act of 1887, s. 3). 

The scheme of the Acts is that (1.) inspectors are ajipointed, wlio, subject 
to the control of tlie Home Secretary, have great ])ow(*rH of seeing that all 
mines are properly worked, and of enforcing res]M)n8ibility where this is not 
done : (II.) Mines must be under tlie immediate control of (jualified managers, 
who have olitained certificates of fitm^ss aftei- proper (ixperience and 
examination : (III.) Various acts and omi.ssions are (lefiiied to be offences and 
lumishable with fines (s. 59), or, in case the offence is reasonably calculated 
to endanger the safety of or cau.se serious pt'rsonal injury to any person 
employed in or about the mine, with imjirisonment (s. 60). In case the 
owner, agent, or manager of a mine is found guilty, the fine may be heavier 
than in the (iase of a workman ; but proceedings tiiinnot be instituted against 
the owner, etc., for an offence not committed by liim jHirsonally, except by 
an inspector, or with the consent of the Home Secretary. An insjiector 
shajl not institute proceedings against an owner, agent, manager, or under- 
manager, if satisfied that he had taken all reasonable means tcj prevent the 
commission of the offence (s. 65). Proceedings are liefore a Court of 
summary jurisdiction, and there is an appeal to Quarter Sessions. (See 
Appeals.) The other more important provisions of the Act relate (IV.) 
to the terms of employment ; (V.) to jirotectioii of workpeople ; (VI.) to the 
protection of the public ; (VII.) to arbitration. 

(I.) Inspectors . — Inspectors are apjHiinted by the Home Secretary, who 
^igns their duties and the districts for which they are to act (s. 39). An 
inspector is empowered (1) to make such examination and inquiry as may be 
necessary W ascertain whether the provisions of the Act are complied with ; 
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(2) to enter, inspect, and examine any mine at all reasonable times by day 
or night; (3) to inquire re8i>ecting the state and condition of anj^ mine, its 
ventilation, the sufficiency of its Hj)ecial rules, and all matters and things 
relating to the safety of the iiersons employed, and the care and treatmgiit 
of the horses and other animals used in the mine ; (4) to carry the Act into 
effect (s. 41). He may also, l)y notice in writing, require thfe owner, agent, or 
manager of a mine to remedy aiijlihing, not dealt witli by the Act or rules, 
which he considers to be dangerous (iv defective. The owner, agent, or 
manager may within ten days signify to the Home Secretary his objection to 
remedy the matter comjjlaiiied of in the notice, and thereuixjn its reason- 
ableness is to be determined by arbitration. If he does not do so, or if the 
award supports the notice, it must be complied with (s. 42). Each in8j)ector 
is required to make an annual report of his proceedings to the Home 
Secretary, to be laid before Parliament (s. 4.‘1). * 

(II.) Manof/erH . — Every mine must be under a certified manager, 
responsible for its control, management, and direction. A mine, however, in 
which not more than thii'ty jairsous are employed below ground is exempt 
from this recpiirement, unless the ins])ecb)r of the district requires it to 
be under the control of a manager (s. 20). The manager or a certified 
under-manager must exercise daily personal su])ervision of the mine (s. 21). 
No person cian obtain a certificate as manager or under-manager, unless 
lie has had jmictical experience in a mine for at least five years. The 
certificates are given after a lotjal examination, in which regard is to be had 
to such knowledge as is necessary for the jiractical working of mines in the 
district where it is held, to every candidate who ])a8ses satisfactorily and 
gives satisfactory evidence of Ins s(»hriety, ex])erien(te, ability, and*general 
good conduct (ss. 23-20). On re]»resentation made hy an inspector or 
otherwise, the llonie Secretary may cause a imblic. impiiiy to be held l)y a 
Court named for the ])ur))ose, which Court may cancel or suspend the 
certificate of a manager or und(U*-manager, if it finds that he is unfit 
to discharge his duty, by reason of inctuiqieteiuT or gross negligencse, or (»f 
having been convicted of an olfence against tlie Act (s. 27). The Home 
Secretary may at any time renew oi- restore a cert»ificate which has been 
cancelled or sus]»en<led on such terms as he tliinks fit (s. 29). 

(in.) (hnflifioilji ()/ EviploymenL — The Act protects young persons and 
females, and limits the conditions under which they may be emjdoyed. 

Boys under twelve years of age, and girls and women, may not be employed 
below ground (s. 4). Boys between the ages of twelve and sixteen may not 
be employed below ground foi* more than ten hours in any day, or fifty-foui* 
in any week (s. 6). Above ground, no boy or girl under twelve years of age 
may be employed at all : Iietween twelve and thirteen, the hours are limited ; 
from thirteen to sixte<m they may Ik? fifty-four jier week, Init on Saturday 
afternoon or Sunday their work is forbidden. No boy, girl, or woman may 
be employed more than five hours continuously witliout an interval for 
meals (s. 7). There is at ])re8ent no statutory limit to the hours of employ- 
ment of adult males, that matter being left to arrangement between employer 
and employed. 

Wages may not be j)aid at any house where fermented litpior is sold (s. 12). 
If wages are jMiyable according to the amount of mineral gotten, payment is 
to l>e made according to the actual weight of the mineral contrticted for ; and 
the weighing must take place as near to the pit^s mouth as is reasonably 
practicable. But contracts whereby the employers and employed agree that 
deductions may be iiunle from the weight in resjiect of stones or substances 
other than the mineral contracted to be gotten, are expressly authorised 
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(8. 12X The meaning of these words has been much discuss^ ; and it has 
been dedd^ that mineral means the sul>stance worked for, and that, for 
instanoe, in a coal mine deductions for slack or small coal are not allowable 
{Biwe V. Abercmit Colliery Co, [1891], 1 Q. B. 496. See also Xetk^erseal, 
Couiery Co, v. Bourm, 1888, 14 Apj). Cas. 228 ; Kearney v. Whitehmrn 
Colliery Co, [1898^, 1 Q. B. 700). 

The men ma)" appoint a clieck-weigher of tlieir own to take a correct 
account of the mineral or determine the deductions to be made. He is to 
have every facility for enabling him to fulfil his duties, but may not impede 
or interrupt the working of tlie mine or interfere with the weighing. If 
the owner, agent, or manager of the mine objects to the check-weigher 
apjMjinted, on the ground of liis interference or misconduct, the matter 
is to be heiinl before justices, who may make a summary order for removal 
of the mai^ objected to, but without prejudice to the stiitioning of another 
check-weigher in his place (s. 18). 

Persons not emjdoyed as coal or ironstone getters jirior to 1887 may 
not be employed alone hi tlie face «>f the workings until they have had two 
years* experience of sucli work under the supervision of skilleil workmen 
(s. 49, r. 89). This requirement is intended no doubt as a security against 
accidents, but is of general application. 

(IV.) Protection of Workpeople from Injury, — There must bcjit least two 
shafts or outlets with which every seaiu for the time being at work in a 
mine has access, sh that such shafts may afford seiuirate means of ingress 
and egi’ess available to the j)ersous employed in ea(*h such seam. Proper 
apimratus for raising and lowering persons at each such shaft must he kept 
constantly available for use (s. 16). Exceptions to this rule are permitted 
(a) in case of new mines being opened, so long as not more than twenty 
persons are employed below ground in connection with any single shaft; 
and {h) in other mines, so long as the mine is exeinjited by order of the 
Home Secretary (s. 18). 

Where two or more parts of a mine are worked sepamtely, each ]»art 
may he deeme<l a separate mine, unless the Home Secretaiy objects, on the 
ground that the division tends t(» lead to evasion of the Act or otherwise to 
prevent tlie Act being carried into effect. If the owner, agent, or manager 
of the mine declines to acquiesce in such objection, tlie matter is to he 
determined by arbitration (s. 19). 

In case of an explosion causing loss of life or any iiersonal injury, 
or any accident causing loss of life or serious personal injury, the 
owner, agent, or manager must send notice to the inspector within twenty- 
four hours, specifying the character of the explosion or accident, and the 
number of persons injured (s. 35). The insjiector has a right to notice of 
coroners* inquests oil tlie bodies of iiersoiis whose death may have been 
caused by explosions or accidents in or about mines, and to lie present and 
take part in such inquests. Kelatives of any person whose death may have 
bee*n so caused, the owner, agent, or manager of the mine in wliich the 
explosion or accident occurred, and any person appointed by the order in 
writing of the majority of the workmen employed in such mine, may also 
attend and examine witnesses (s. 48). An insiiector may at any time he 
directed to make a special report with respect to an explosion or accident 
which has caused loss of life or injury to any person (s. 44). The Home Secre- 
tary may also order a formal investigation in open Court of any explosion or 
accident, and of its causes and circumstances. Such Court has all the 
powers of an inspector and of a Court of summary jurisdiction, and 
special powers to enter and inspect any place or building, t<^ require the 
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attendance of witnesses and production of documents for the purpose of the 
investigation, and to require any person examined to sign a declaration of 
the truth of the statements made by him in his examination (s. 45). 

General rules for working have been enacted (s. 49), which are top be 
observed as far as is reasonably practicable, having regard Itiot to profitable 
working but to physical or engineering difficulties (Wales v. Thomas, 1886, 
16 Q. B. D, 340). These rules provide (1) for ventilation ; (2) all parts 
of the mine in whicjh workmen are to pass or work must be inspected 
before and during each shift; (3) machinery in use must be inspected 
once every twenty -four hours, and shafts once every week; (4) the 
entrance of every place, not in actual use or course of working, must 
be securely fenced; (5) workj)eople must be withdrawn from every part 
of a mine found to be in a dangerous condition ; (6) naked lights are 
forbidden in any place where there is likely to be a dangerous quantity 
of inflammable gas ; (7) safety lamps must be examined and locked before 
being taken into the workings. (8) The conditions regulating the use 
of explosives below ground are very strict. Explosives must not be stored 
in the mine, and may only be taken down in cartridges and in limited 
quantities; in places where safety lamps are required, or which are dry 
or dusty, no shot may be fired except under the direction of a competent 
person appointed for the purj) 08 e ; if there is reason to suspect gas, the 
explosive must be of such a nature, and so used, that it cannot inflame 
the gas; so also if the place is dry or dusty, all contiguous accessible 
places must be watered, or else the ex])lo8ive must be such that it cannot 
inflame gas or dust (rule 12). Si>ecial rules may also be made fpr these 
purposes, mle infra, (9) Special j)recautions are ordered in places likely to 
contain a dangerous accumulation of water. (10) Refuge holes must be pro- 
vided in all underground roads to enable workpeojJe to avoid trucks, etc. 
Every travelling road in which a horse or other draught animal is used 
underground must be large enough to allow it to i)ass without rubbing the 
roof or timbering. (11) The top and all entrances to shafts must be kept 
securely fenced. (12) Shafts and the roof and sides of all roads and work- 
ing places must be made secure, and where necessary lined or timbered. 

(13) Engines and machinery must be in charge of com])etent male persons. 

(14) Proj)er apimratus must be provided for all shafts used for drawing 
materials, or for lowering or raising persons. (15) All dangerous machinery 
must be kept securely fenced. (16) The workpeople may ai>point two 
practical working miners to insiHJct the mine on their beluilf once at least 
in every month, and report the result of their inspection. If the report 
state the existence or a])j)rehended existence of any danger, a copy is to be 
sent to the inspector of the district. 

Special rules are also to be established in every mine in order to prevent 
dan^rous accidents and to provide for the safety, convenience, and proper 
discipline of the ]>er8on8 emidoyed in or about the mine (s. 51). Such rujies 
are to be framed by the owner, agent, or manager of the mine, and sent to 
the inspector of the district for approval by the Home Secretary. They 
become established if not objected to by him within forty days after their 
receipt by the inspector (s. 52), but may be modified. If the owner, 
manager, or agent objects to the proposed modification, the matter must be 
referred to arbitration, and the rules shall be established as settled by the 
award (s. 53). The rules may in like manner be from time to time modified 
or new rules established (s. 54). • 

The rules may be modified with respect specially to (a) the lights or 
lamps to be%used in a mine ; (5) the use of explosives ; (c) the persons 
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permH^ to remain whilst shots are fired; (d) the watering or efficient 
damptii^ o| the mine or any place therein ; (r) precautions for the preven- 
tion of accidents from inftainiuable dust or coal dust. Special rules made 
for^these purposes supersede any geneiul rule or special rule under the 
principal Act, so^far as it may be inconsistent with them (Act of 1896, s. 1). 

An abstract of the provisions of the Act and copy of the special rules is 
to be posted in legible charactei*s in some conspicuous place in or near the 
mine, and a printed copy is to lie supplied to every person employed wh«) 
applies for it (Act of 1887, s. 57). Every jierson who contravenes or fails to 
comply with any of the general or special rules is guilty of an offence. Tlie 
owner, agent, and manager is also, each of them, guilty in the event of a 
contravention or non-compliance with any of the rules, unless he jn'oves 
tliat he had taken all reasonable means by j)ubli8hing, and, to the best of his 
power, enfoycing the rules, so as to prevent contravention or non-compliance 
(ss. 50 and 51). An owner who took no jmrt in the management was held by 
magistrates in one case to have done all that was required of him when rules 
were duly posted in the works and their enforcement was left to tlie manager, 
and this decision was approved by the High Ctuirt (IMer v. Carter, 1878, 
3 Ex. D. 132). But an agent who, by the definition given in sec. 75, is a 
person appointed as the representative of the owner, and as such superior to 
the manager, has been held liable to conviction for an offence of which the 
manager was also guilty ( Wynne, v. Forrede/r, 1880, 5 (J. 1\ 1). 301). 

(V.) Protection of the Public , — The owner, agent, or manager of every mine 
must send to the inspector of the district an annual return of tlie details of 
the workings (s. 33). He must also keep at the office of the mine an 
accurate*plan of the workings up to a date not more tlian three im)nths 
previously. Such plan must at any time be produced to the in8])ector, ami 
the actual state of the workings shown (s. 34), The plan must show the 
position of the workings with regard to the surface, ami the position, exten- 
sion, and direction of every known fault or dislocation of the seam, with its 
vertical throw (Act of 1896, s. 6). When any mine or seam is abandoned, 
the owner must within three months send a plan to the Home Secretary to 
be preserved ; but no person except an insjjector is entitled to see sucli plan, 
without the consent of the owner or the licence of the Home Secretary, for 
a period of ten years after the abandonment (s. 4). Where a mine is or has 
been abandoned or the working discontinued, the owner, and every other 
person interested in the minerals, must cause the top of the sliaft and every 
side entrance from the surface to be securely fenced, and ke]>t fenced against 
accidents. Failure to comply with this jmivision is punishable as an offence 
against the Act. If, moreover, the unfenced shaft or entrance is within 
fifty yards of any highway, road, footpath, or place of public resort, or is in 
open or uninclosed land, it is to be deemed a nuisance, for which summary 
proceedings can be taken by the District Council under secs. 91-98 of the 
Public Health Act, 1875 (Act of 1887, s. 37). Notice of the commencement 
or recommencement of the working of a shaft or seam, or of its abandon- 
ment or discontinuance, must be given within two months to the inspector 
of the district (s. 36). 

(VI.) Arbitration , — Many cases may occur in which differences may arise 
between the owners or managers of a mine and the inspector or Home 
Office as to tlfe feasibility or desirability of suggested rules, etc. These 
differences are to be determined by arbitration, under conditions prescribed 
b> the Act (s. 47). The parties are to be deemed to be the owner, 
agent, or manager on the one hand, and the inspector on the other. 
EiEmh party may appoint an arbitrator, who must be a prac^cal mining 
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^gineer or p^son accustomed to the working of mines, not employed or 
interested in the mine to which the arbitration relates. If only one 
arbitrator is appointed, he is to act alone ; if not, the two may determine the 
matter in difference ; but if they differ, it must be determined by an um|m’e. 
The umpire is to lie appointed by the arbitrators, or, in c>asa of their neglect 
to do so, by the chairman of the Quarter Sessions within whose jurisdiction 
the mine is situate. Tlie umpire must be a County Court judge or registrar, 
a stipendiary magistrate, or the recorder of a borough. The procedure 
would be in accordance with the Arbitration {qx\) Act, 1889. Arrangements 
are, wherever practicable, to be made for the matter in difference being 
heard before the arbitrators and umpire together, so as to avoid two 
hearings. Besides examining the parties and their witnesses on oath, 
the arljitrators and umpire are expressly empowered to consult any counsel, 
engineer, or scientific person, if they deem it ex|)edient to dp so. The 
workpeople employed in the mine may apjxunt a person specially to represent 
them or a class of them on tJie arbitration, l)ut must, if required, give 
security for payment of the costs so occasioned. The person so appointed 
may appear and take i)art in the proceedings (Act of 1896, s. 2). 

The payment, if any, to be made to any arbitrator or umpire is to be 
fixed by the Honie Secretary, and is, together witli the costs, to be paid by 
the parties or one of them. (Josts may lie taxed by a Master of the High 
Court. 


Co&litlon (in Diplomacy), an alliance between States for com- 
bined action. Sec Alliance. • 


Coast, ViCC-Adltliral of the- — A judicial and ministerial 
officer of the Lord High Admiral (see Aomiual) ; now ap})ointed by Letters 
Patent of the Sovereign, given in the High Court of Admiralty of England 
under the Great Seal. The office is generally conferred on some great noble- 
man, and takes jaecedence of the lord lieutenancy of a county. The seacoast 
of England and Wales is divided into nineteen circuits or vice-admiralties, 
viz. : — (1) Nortluimberland, Durham, and York, (2) Lincoln, (3) Norfolk, 
(4) Suffolk, (5) Essex, (G) Kent, (7) Sussex, (8) Southampton, (9) Dorset, 
(10) Devon, (11) South Cornw^all, (12) North (Cornwall, (13) Somerset, 
(14) Gloucester, (15) South Wales, (16) North Wales, (17) Cl)ester, (18)Lfin- 
caster, (19) Westmoreland and Cumberland. Of these only six are at 
present filled, viz. : — Lincolnshire, Norfolk, Suffolk, Cornwwill, North Wales 
and Carmarthen, Westmoreland and Cumberland. It is uncertain at what 
date the first formal appointment was made to the office ; but if we may 
credit the Black Book of the Admiralty reciting the Ordinance made at 
Grimsby iu the reign of Richard l, the Admiralty jurisdiction was then in 
full vigour, and carried out by the lirtttenanfs of the admiral. In oflier 
{Missages they are described as deputies or as vommLwiries, “ When one is 
made admiral,” siiys the Blark Book (vol. i. art. 1), ** he must first ordain 
and sul)stitute for his lirvtenants, deputies, and other officers under him, some 
of the most loyal, wise, and discreet persons in the maritime law and ancient 
customs of the seas, which he can anywhere find.” Again, b 3 »the Ordinance 
of Hastings in the reign of Edward I., “ Any contract made between mer- 
chant and merchant, or mendmnt and mariner, beyond the sea, or within 
fiood-mark, shall be tried l)efore the admiral and nowhere else.” Neale (Sea 
Jaiws, p. 6),^riting in 1704, says tliat the admiral ''constitutes his deputies 
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for pa^cular parts on the seacoosts, with coroners to view tlTe dead Itodies 
found on the sea or on the coasts.” Two statutes, viz. 13 Rich. il. st. 1, c. 5, 
and 16 Bicn. ll. c. 3, endeavour to restrain the dcpvtm of the admiral who 
hqjd their sessions within divei*8 places of this realm.” The deputies, or 
vice-admirals, had jurisdiction on the se^icoast and on the adjoining sea of 
their respective c(funties, and tried all ollences not involving punishment of 
death or mayhem committed within their jurisdiction. By special warrant 
they might try these offences also. They adjudicated on all contracts between 
marinei's and merchants, subject to an appeal to the High Court of 
Admiralty. They held their Courts (called Water Courts) on the seiishore 
within the flood-mark, or on quays, or on the Imnks of navigable rivers 
w’here the tide ebbed and flowed. By custom they sometimes held their 
(jourts, for convenience of suitors, within the body of the county, where they 
also obtainq^, what is known of, as an mrUftntal jurisdiction, whereby they 
could serve citations or empinel a jury there. Their procetlure followed the 
rules of the civil, not of tlie common, law. The emblem of tlieir jurisdiction 
w^as a silver oar. The power to apj)oint Admiralty coroners is 8j)ecially 
niserved to the Crown by the C -oroners Act, 1887. Tlu‘ Crown sometiiues 
granted an Admiralty jurisdiction to a manor or borough. In Scotland 
there are at present vice-admirals for the West (-oast and for tfie 
Orkney and Shetland Isles. There is a vice-admiral for each of the four 
pi’ovinces of Ireland ; and in the sixteenth century for tmr North American 
IVovinces. 


CosCstcr. — The coasting trade of tlie United Kingdom w'as entirely 
restricted to British ships from 1562 (5 Eliz. c. 5, s. 7) till 1854, when foriiign 
ships were admitted to it on the same terms as British ships (17 & 18 Viet, 
c. 5). The present law on this subject is contained in tlie Customs Act of 
1876, 39 & 40 Viet. c. 36, which reproduces the ])rovi8ions of the earlier 
statutes of 1854 and 1855 (18 & 19 Viet. c. 96) to the saiiui effect : “ All trade 
by sea from any one part of the United Kingdom to any other })art therciof 
shall be deemed to be a coasting tratle, and all shi])S wliilt^ employed therein 
sliall be deemed to be coasting shi])s, and no jxirt of the United Kingdom, 
however situated with reganl to any other i)art, shall be dcauned in law' 
with reference to each otlier to be jMirts l)eyond the seas; and if any doubt 
shall at any time arise as to what or to or from what ]iarts of tluj coast of 
the United Kingdom shall be deemed a passage by sea, tlie ( N an missi oners of 
the Treasury may determine and direct in what cases tlie trade by water 
from one port or })lace in the I'liited Kingdom to another of the same shall 
or shall not be deemed a trade by sea within the meaning of this or any 
Act relating to the Customs (s. 140). Every foreign ship ])roceeding either 
with cargo or passengers or in ballast on any voyage from one part of the 
United Kingdom to another, or from the islands of (luernsey, dersey, 
Al(ferney, Sark, or Man, to the Unite<l King<lom, or from the United 
Kingdom to any of the said islands, or fi*om any of the said islands to 
any other of them, or from any part of any of the said islands to any 
other part of the same, shall be subject as to stores for the use of 
the crew, and in all other respects to the same laws, rules, and regu- 
lations to which British ships when so employed are now suliject ; but no 
such foreign ship nor any goods carried therein shall, iluring the time she 
isrfio employed, be subject to any higher or other rate of dock, pier, harbour, 
light, pilotage, tonnage, or other dues, duties, tolls, rates, or other charges 
whatsoever, or to any other rules as to the emiJoyment of pjjots, or any 
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other rules or* restrictions wliatsoever than British ships employed in like 
manner or goods uirried therein . . . (s. 141). No goods shall ^e carried 
in a coasting ship except such as shall be laden to be carried coastwise at 
some port or place in the United Kingdom, . . . and if any g(X)d8 shall be 
taken into or jmt out of any coasting ship at sea or over ttie sea, or if any 
coasting ship shall touch at any place over the sea or Meviate from her 
voyage, unless forced by unavoidable circumstances, or if the master of 
any coasting ship which shall have touched at any place over the sea shall 
not declare the same in writing under his hand to the collector or other 
proper officer at the port in the United Kingdom where such ship shall 
afterwards first arrive, the master of such ship shall forfeit the sum of 
£100 ” (s. 142, amended by 47 & 48 Viet. c. 62, s. 2, which repealed the 
omitted words of this secJtioii, and provided that vessels with inward cargo 
for more than one port may convey goods not entitled to drawback or liable 
to duty coastwise). Proper times and places for landing and shipping 
goods for a coastwise voyage arc appointed, under i)enalty of the master for- 
feiting £50 (s. 143, amended by 44 Viet. c. 12, s. 10). The master of every 
coasting vessel must keej) a (jargo book, stating the names of the ship, 
master, the jiort of destination, and the port to which the ship belongs, and, 
unless the Commissioners of Customs otherwise direct, must enter the 
name of every port of loading and the goods there taken on board the ship, 
under a penalty of £20 (s. 144, reproduced in s. 0 of the Customs Act, 1879, 
42 & 43 Viet. c. 21). Before leaving the i)ort of lading the master must sign 
the clearance of the shiji for the voyage, and the tninsire or pass for the 
goods, under penalty of £20, from the Customs officer, who takes a copy of 
it, and the Ckimmissioners may allow general transires to be given ; transires 
are to be delivered to the ])ro])er Customs officer within twenty-four hours 
of the ship^s arrival at a port of discharge; and goods from the Isle of Man, 
either grown or produced there, or manufactured from the growth or produce 
there, or materials not subject to duty in the United Kingdom or on which 
the duty lias been paid in the United Kingdom, may not be unladen till a 
certificate of their origin from tlie (kistoms officer at the port of shipment 
is given to the officer at the port of discharge, under jienalty of a fine or 
forfeiture of goods (ss. 145, 146). (histoms ofiicers may board and examine 
any coasting ship and her cargo (s. 147) ; and goods brouglit coastwise may 
be entered for a voyage outwards bevond the seas without being landed 
(s. 148). 

Ships engaged in the coasting trade are exempt from compulsory 
pilotage (M. S. A., ss. 603 (1) and (525 (1)). Under similar provisions in 
the Acts of 1826 (6 (Jeo. iv. c. 125, s. 59) and 1854 (17 & 18 Viet. c. 104, 
ss. 353 and 379), it has been lield that tlie ship must be one that is 
constantly engaged in the coasting trade; and thus a ship which is 
ordinarily employed in foreign trade, though, in fact, engaged in the 
coasting trade, is not entitled to this exception {The Agrieola, 1843, 2 Rob^W. 
10, where the ship had made a voyage from Calcutta to London, and 
had discharged all her cargo there, and then proceeded from London 
to Liverpool in ballast ; Hw Tdogih or Sea Queen, 1863, Br. and L. 159, 
where the ship, though usually engaged in foreign trade, was in the course 
of a voyage from Liverpool to I/)ndon with a cargo shipped at the former, 
and to be delivered at the latter port). These decisions of Dr. Lushington 
were recently affirmed and follow^ed in The Wimstead ([1895], Prob. 
170, Bruce, J.), where a vessel employed in trading between London, 
Cardiff, and Venice, which took in some cargo at London for Venice, 
intending t^fill up with cargo at Cardiff and discharge her bailast there, 
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was hdd to be a foreign going ship while on the voyage from London to 
Cardiff %e Pilot. 

BritiBh ships engaged in the coasting trade are subject to the general 
duties and liabilities of British ships (see British Ship), with the following 
exceptions: — Ships not exceeding 15 tons burthen, employed solely in 
navigation on th6 rivers or coasts of the United Kingdom, or of some 
British possession, within which the managing owners of the ships are 
resident,^' are exempted from being registered (s. 3 (1) of M. S. A., 1894). 
“Ships of less than 80 tons registered tonnage, exclusively employed in 
trading between different ports on the coasts of the United Kingdom,** 
need not have the statutory form of agreement between the master and 
crew (s. 113). No certificates of competency are reciiiired from persons in 
charge of coasting vessels (s. 92 ff.). The regulations respecting the 
supply of medicines and medical stores required for other ships do not 
apply to coasters (s. 200). Coasters under 80 tons need not have deck 
lines or a load line marked upon them (ss. 437, 438), but if over that tonnage 
they must have a load line just like other ships (s. 441). 


COdBtg'UarCl. — Historically the origin of coastguard service is to 
lie found in two distinct sources, viz. protecting the country from invasion 
and securing the revenue derived from customs ; and actually at the present 
time the coastguard combines both these duties. 

In early times the defence of the English coast was provided by the 
maritime counties, which “even under Edward i. {ic, in the thirteenth cen- 
tury) w^re liable for the charges of defending the coast, and found the 
wages of the coastguard. Tlie coastguard of each county was under the 
command of a knight as major cudos, constable, or chief warden ** (such as 
the warden of the Cinque Ports or the constable of Uovei ) (Stubbs, Consf, 
Hist ii. 310). The Cinque Ports and other maritime towns were bound for 
a similar reason to find ships for the Itoyal Heet ; and this seems to be the 
origin of the claim to demand ship money, whicli was finally rejected 
in the time of Charles i. When the feudal tenures were aladished in 
1660, the defence of the kingdom devolved upon the newly organise^l 
militia; and no special measures were taken for guarding the coast from 
that time till 1857, when the present system began. 

From early times a service of customs oflicers existed, for the ))ur[) 08 e of 
enforcing the customs duties ; and a regular force of revenue cruisers and 
watch stations on the coast was formed under the control of the ( ^mi- 
missioners of (\istonis, to ])erform this duty. About the beginning of the 
present century a “ coast blockade” was instituted on the shores of Kent 
and Sussex, commanded by naval officers, and subject to naval discipline ; 
and a chain of “blockade stations*’ was made along the coast, the then 
existing Martello Towers being utilised for the purpose. At the same time 
the old revenue cutter service was largely developed, and “ a preventive 
water-guard *’ established generally under the command of naval officers all 
round the coasts of the kingdom. In 1820 a statute gave the Treasury 
power to survey and mark out lands on the coast for watch-houses for the 
protection of the revenue (1 Geo. iv. c. 43, s. 4). In 1822 an order of the 
Treasury consolidated into one force “ the revenue cruisers, the preventive 
water-guard, and the riding offic^ers ** under the Board of Customs, by the 
mime of the Preventive Service, the executive command l)eing vested in a 
comptroller-general, who was a captain in the navy. The “ riding officers *’ 
Were a mounted force of men, dating from 1698, when 300 riding officers 
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were appointed for the patrol of the coast; and dragoons and regular 
cavalry were employed in it. In 1829 the official name of tl^ force was 
changed to the ** revenue coastguard ; and in instructions issued by the 
comptroller-general in that year that name is adopted, the riding o&ers 
are called the “ mounted guard, to be selected from the caf airy regiments by 
the general commanding in chief,’’ and the sole object of tlie force is stated to 
lie the protection of the revenue. In 1831, by Treasury minute, the appoint- 
ment of the coastguard officers and men was transferred to the Admiralty, and 
only crews of ships and war and revenue cruisers were admitted to the service ; 
and the “ coast blockade ” was given up. In 1845 it was proposed to use the 
crews of coastguard stations for the defence of the coast ; and in 1853, in 
conse(iuence of the report of a commission of naval officers appointed by the 
Admiralty, it was decided by Order in Council, and then by Act of 
rarliament, that tlie coastguard sliould be liable uj)on emergency to be 
called on to serve in the fleet, and to be subject to naval discipline while 
so serving, and that a body of naval coast volunteers, with a iiiaximum of 
10,000 men, should be established (O. in C., April 1, 1853, 16 & 17 Viet. c. 73). 
During the Crimean War the coastguard were largely employed afloat; and 
in 1857 the whole service was transferred from the Customs Commissioners 
to the Admiralty (19 & 20 Viet. c. 83). 

This Act, which is entitled one “ to provide for the better defence of the 
coasts of the realm and the more ready manning of the navy, and to transfer 
to the Admiralty the government of the coastguard,” enacts that after an 
order from the Treasury the Commissioners of the Admiralty should raise 
and maintain a number of oflicers and men (not to exceed at any one time 
10,000 in number), who shall form the coastguard, and shall exercise over 
them all the powers and control hitherto exercised over the existing 
coastguard (s. 3). Lands held for the existing (joastguard service are 
to be vested in the Commissioners of the Admiralty, who are also 
empowered to ac(iuire lands for coastguard stations, and succeed to the 
rights in that resjiect of the Customs ( ^jinniissioners contained in 
16 & 17 Viet. c. 107, ss. 33i6~34r> (ss. 4, 5). All powers, rights, and 
])rivileges, etc., of the existing coastguard are to vest in the new force 
(s. 6), wliich is to have certJiin privileges as regards pay enjoyed by 
otticei*8 and men in the navy (s. 7); while all coastguards borne on the 
books of vessels of war are to be subject to the same laws and customs 
with respect to discipline as persons serving in the fleet (s. 8). Coast- 
guard officers were also em])owercd to train, exercise, and instruct the 
naval coast volunteers (s. 10). The Act is made applicable to the Channel 
Islands and the Isle of Man (s. 11). The coastguard is thus now part of the 
navy, and acts both as a naval reserve, superinteiuhnl by an admiral, under 
whose command all the coastguard forces in the United Kingdom are 
placed, as well as a force for protecting the revenue; and under the 
Customs Acts they have duties and liabilities, rewards and protections ^ith 
regard to preventing smuggling (1876, 39 & 40 Viet. c. 36, ss. 169-217, and 
259-274; 1881,44 & 45 Viet. c. 12, s. 12). Coastgua rd officers may also act 
as British sea-lishery officers, under the North Scia Fisheries and Liquor 
Traffic Conventions between Great Britain and France and other Powers 
(1843, 6 & 7 Viet. c. 79 ; 1883, 46 & 47 Viet. c. 22 ; 1888, 51 & 52 Viet. c. 18) ; 
they may hold preliminary inquiries into shipping casualties on or near 
the coiists of the United Kingdom (M. S. A., 1894, s. 465), and may exercise 
the powers of receivers of wreck in the absence of the latter (s. 516). 
Coastguards may claim salvage remuneration for watching or protecting 
shipwrecked property according to a scale fixed by the Board of Tnide 
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(8. 56$); or as salvors for saving property {The London Merchant, 18;>7, 
;j Hag. 394 ) ; for though their primary duty is (was ?) to prevent smuggling, 
it is also to assist vessels in distress, and it is a duty to be paid for ” (Dr. 
Lushington, The Silver Bullion, 1854, 2 Spinks, 74, and so The A mmon , 1860, 
2 L T. 140) ; biA they are not entitled to salvage for merely going on boaitl 
a vessel in distr&s for revenue purposes {The Queen Mab, 1835, 3 Hag. 
243). Books containing the entries made by the coastguard, and sent to 
the Coastguard Office, have been admitted in evidence in the Admiralty 
Court to prove the state of wind and weather at a particular time without 
calling the person who made them {The Catherina MaHa, 1866, L K. 
1 Ad. &. Ec. 53). 

[See ^\iOTQ, Sniugglin{f Days, 1892; 1853 (Naval).] 


Code Napoleon. — Under this name aie often undei*stood the 
five codes, the Civil Code (1804). Code of C-ivil rrocedure (1806), Code of 
Commerce (1807), Code of Criminal rrocedure (1 808), and renal Code (1810), 
adopted in France during the first Napoleonic regime. In 1 807 the Emperor 
altered the title of the first of these from Code Civil dcs fran^ais Cotle 
Napoleon, but at the restoration of the legitimate dynasty the title betMime 
Code Civil simply, and thereafter the pmctice grew iij) of \ising the term 
Code Napoleon as a sliort description of the whole of French codilied law. 
In France itself, at the })re8ent day, Les Cintj Codes has become the 
commoner term for this purpose. 

Tlie codes were introduced by Napoleon into the countries forming his 
empire, and during his short sway they became so i) 0 ])ular that many were 
retained after all connection with France had ceased. Among these countries 
were Belgium, Holland, Italy, and the Rhine ])rovincc8. Belgium has kept 
the old Civil Code almost unchanged to the present day. Sec CrviL Law. 


Codicil.-L 111 the earlier English writers tlie term codicil was used 
in a sense resembling that which it had in Roman law, as meaning an 
informal testamentary instrument not necessarily dependent on a will. 
Since the Wills Act it has come to mean in orclinary parlance a testa- 
mentary instrument altering or modifying a will. Notwithstanding this 
meaning, however, a codicil may take, effect without a will, if no will is 
forthcoming, though language is used in the codicil which implies the 
existence of a will {lllaeh v. JoUing, 1869, L. R. 1 1*. & M. 685 ; Gardiner 
v. Courthope, 1886, 12 R. 1). 14; In houis Clements [1892], Prob. 254). 

The better opinion ai>pears to be that where a will is shown to have ex- 
isted with a codicil, and the will is afterwards revoked, the codicil is not 
revoked, though some of the earlier cases ilecide the contrary (see cases 
supra, anA Grimumd v. Cozens, 1860,2 Sw. & Tr. 304; In honis I) Mon, 
1863, 3 Sw. & Tr. 66). 

2. A testamentary instrument described as a codicil to a jiarticular will 
or referring to the provisions of the will, republishes the will and makes it 
speak as of the date of the codicil. 

But a testamentary instrument not expressed to be a codicil to the 
will, and not referring to the will, has not the effect of republishing the will 
{In re Smith, Bilke v. Ro 2 )cr, 1890, 45 Ch. D. 632). 

• 3. A codicil may also have the effect not only of republisliing the will so as 
to make it speak as of the date of the codicil, but of incoriK)ratingand making 
valid testamentary instruments which are invalid or have been tevoked. 
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A codicil ^niirmine a prior will and codicils primA faau confirms only 
a valid will and codicils {Croker v. Marquis of Hertford, 1844, AMoo. P. C. 
339 ; Haynes v. Hill, 1849, 1 Bob. EccL 795). 

But such a confirmation may have the effect of incorporating in^lid 
testamentary instniments if it is necessary to do so in order to satisfy the 
reference in the codicil {Aaron v. Aaron, 1849, 3 De G. &*Sm. 475 ; Allen v. 
Maddock, 1858, 11 Moo. P. C. 427). 

Thus a document described as a codicil to the last will of a testator 
without further reference makes valid an invalid will, if that is the only 
document answering the description of a last will, but the description of a 
codicil as a fourth codicil may not be sufficient to incorporate an unattested 
third codicil (Stockil v. Punshon, 1880, 6 P. D. 9; /n. honis Heathcote, 
1881, 6 P. D. 30). 

Inference to a will in general terms includes all the instriynents, both 
will and codicils, which constitute the will, unless the testator distinguishes 
between his will and codicils {Farrar v. St, Catharine's College, Cambridge, 
1873, L. E. 16 Eq. 19). 

So when there is a valid will and invalid codicils a subsequent codicil 
referring to the will by date and confirming it will not confirm the invalid 
codicils {Burton v. Newbery, 1875, 1 D. 234). 

4. Where a will is revoked by a later will, and the testator then makes a 
codicil, which is expressed to be a codicil to the revoked will, referring to it 
by date or in some other way, the revoked will is revived {In bonis 
Stedham, 1881, 6 P. 1), 205). 

But in such cases if there is anything to show that the reference to the 
revoked will is a misdescription, for instance if the revoked will^is called 
the last will, when it is not in fact the last will, the reference to the date 
may bo rejected and the revoked will is not revived {In bonu Steele, 1868, 
L. E. 1 P. & M. 575 ; In bonis Incc, 1877, 2 P. D. 111). 

A mere reference in a c(Klicil to a revoked testainentary instrument will 
not revive it ; it must be referred to in terms whicli show an intention to 
revive it {In bonis Dennis [1891], Proh. 326). 

If the revoked will has lieen actually destroyed it cannot be revived by 
codicil {Hale v. Tokclorc, 1850, 2 Eob. Eccl. 318; Bogers v. Goodenmtgh, 
1862, 2 Sw. & Tr. 342). 

The fact tliat a codicil is found attached to a revoked will by tape, or 
that a memorandum not described as a codicil is written on the back of an 
invalid will, will not revive or incorporate the will {Marsh v. Marsh, 1860, 
1 Sw. & Tr. 528 ; In bonis Drurnnmid, 1860, 2 Sw. & Tr. 8 ; In bonis Tovey^ 
1878, 47 L. d. P. 63). 

5. A codicil confirming a will, whether referred to as of a particular 

date or not, confirms the will as altered by intermediate codicils, unless 
there is some intention shown to reviN e portions of the will which have 
been revoked by intermediate codicils {Green v. Tribe, 1878, 9 Ch. D. 231 ; 
M^Ijejod V, M^Naib [1891], App. Cas, 471). ^ 

6. A codicil which revives a revoked will by referring to it by date, 
does not thereby revoke a subsequent will which revoked the revived will 
{In honis Stedham, 1881, 6 P. D. 205). 

7. A gift by will to an attesting witness becomes valid if the will is 
confirmed by a codicil, but not if tiie attesting witness sfiso attests the 
codicil {Anderson v. Anderson, 1872, L R 13 Eq. 381 ; In re Marous, Marcus 
V. Marcus, 1887, 57 R T. 399). 

8. A Court of Probate will inquire whether two codicils closely 
resembling^each other were both intended to take effect, and an inference 
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as to Ibe intention may be drawn from the contents of tfie documents 
{Chidui^jr* QiuUrefages [1895], Prob. 186). 

In a court of construction no evidence of the testator’s intention is 
adnpsfflble to show that two similar codicils were intended to be substitution* 
ary, or that one was only meant as a duplicate. 

Where there ire two codicils of different dates, which ai'e substantially 
copies of each other, with cerUiin differences, the rule is that the legacies 
given by the later instrument are cumulative and not in substitution for 
legacies given to the same persons by the earlier instrument {Wihon v. 
(T Leary, 1872, L E. 7 Ch. 448), 

W^here two codicils arc executed at the same time, wliich are in all 
respects identical, the presumj)tion appirently is that one is only intended 
to be a duplicate of the other, and the evidence (»f the atU'sting witness 
is adniissibhJ to show that they were intended to be duplicates ( Whyte 
v. Whyte, 1878, L. E. 17 Etj. 50; Jfuhhard \\ Alexander, 1876, 8 Ch. D. 
738). 

9. A legacy given by codicil in addition to or in substitution for a 
legacy by the will, even though not expressed to be in addition or substitu- 
tion, is, as a general rule, subject to the same incidents as the lega(‘y given by 
the will; for instance, it will be payable out of the same fund, and at ihe 
same time, it will be free frcmi legacy duty if the original legacy was given 
fn?e from duty, and it will be subject to the provisions affecting the original 
legacy as regards Separate use and the like (Croirder v. CloweH, 1794, 2 Ves, 
Jun. 449; Earl of Shaftesbury y, Duke of Marlhorouyh, 1835,7 Sim. 237; 
Day V. Croft, 1842, 4 Beav. 561 ; Johmfon v. Earl of Harrowhy, 1859, 1 De G. 
F. & J. 183; In re Bevyon, Benyon v. Grieve, 1884, 51 L. T. 116; hire 
Boddimjton, Boddin/ffon v. Clairnt, 1 884, 25 Ch. 1). 685 ; In re Volyer, 
Millikin V. SnelUnyilSH^, 55 L. T. 344). 

But an additional or substituted legacy given by codicil will not, if given 
al)solutely, be subject to the gifts over and limitations of the original 
legacy {In re More's Trust, 1852, 10 Ha. 171 ; Mann v. Fuller, 1884, Kay, 
624). See also Incoiipouation ; Kevocation ; and Theobald on Wills. 


CodifiCSltion. — Bentham is responsible for the invention of the 
word “ codification,” or at all events for its introductiem into the Eiiglish 
language (Murray s Diet ionary, sj\), W'e are tlierefore bound to ask what 
meaning he himself atUiched to the term. The answer is to be found in 
his General View of a Co/nplete Code of Laws (juiblisluKl in French by 
Dumont, 1802, Bowring’s edition, vol. iii. p. 157). The object of a code is 
that everyone may consult the law of which he stands in need, in the 
legist possible time (p. 193). “ Citizen,” says the legislator, “ what is your 
condition ? Are you a father ? Oj>en the chapter ‘ Of Fatliers.’ Are you 
an ^riculturist ? Consult the chapter ‘ Of Agriculture.’ ” “ A (complete 
digest, such is the first rule. Whatever is not in the code of laws ought 
not to be law ” (p. 205). “ The great utility of a code of laws is to cause 
the debates of lawyers and the Iwid laws of former times to be forgotten ” 
(p. 207). Its style should be characterised by force, harmony, and noble- 
ness. “ With this view, the legislat/or might sprinkle here and there moral 
sentences, provided they were very short, and in accordance with the 
subject, and he would not do ill if he were to allow marks of his paternal 
te^deme^ to flow down upon his j>aper, as proof of the benevolence which 
guides his pen ” (p. 208). “ A code framed upon these principles would 
not require schools for its explanation, would not require eosuists to 

VOL. IIL ^ 
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unrayel its subtleties. It would speak a language familiar to evetybody; 
each one might consult it at his need. It would be distinguished from all 
other books by its greater simplicity and clearness. The father of a family, 
without assistance, might take it in his hand and teach it to his children, 
and give to the precepts of private morality the force and dignity of public 
morals ” (p. 209). The code having been prepared, the introduction of all 
unwritten law should be forbidden. Judges should not make new law. 
Commentaries, if written, should not be cited. “ If a judge or advocate 
thinks he sees an error or omission, let him certify his opinion to the 
Legislature, with the reasons of his opinion and the correction he would 
propose” (p. 210). “Finally, once in a hundred years, let the laws be 
revised for the sake of changing such terms and expressions as by that time 
may have become obsolete ” (ibid,). 

In sliort, the code was to be complete and self-sufficing, and was 
not to be developed, supplemented, or modified except by legislative 
enactment. 

These views were characteristic of the age in which Bentham wrote. 
It was an age of great ideals. It underrated the difficulties of carrying 
them into execution. It overrated the powers of goveniment. It broke 
violently with the liast. It was deficient in the sense of the importance of 
history and of historical knowledge. It aimed at finality, and made 
insufficient allowance for the operation of natural growth and change. 
It forgot Bacon*s maxim that suhtilitm natnrm suhtilitatem artis multis 
partil^ mperat It ignored or underestimated differences caused by race, 
climate, religion, physical, social, and economical conditions. 

If Bentham was the cliief apostle of codification at the beginning of the 
present century, Savigny was its chief opponent. His famous work, wm 
Hern/ tinserer Zeit/ilr GeMtzgehung nnd liecMmnmymhafty “ On the Vocation 
of our Time for Coditiciition and Jurisprudence,” was published in 1814 
as a counterblast to Thibaut's pamphlet of the same year, uhcr die 
Nothwendigkeit eincH alltjemeineii hiirtjerlichcn lieehts fur Deutschland^ 
“On the Necessity of a General Civil Code for Germany.” Both works 
were due to the revival of German patriotism, caused by the Napoleonic 
wars. Thibaut urged his countrymen to promote German unity by 
codifying and unifying their laws. Savigny warned them against hastily 
and inconsiderately following foreign models. According to him, Germany 
did not yet possess eitlier the scientific knowledge or the scientific 
terminology reipiisite for codification. Moreover, the models proposed for 
adoption were marred by serious defects. They had been hastily put 
together; their authors had only a superficial knowledge of the subjects 
with which they dealt ; they were full of blunders and defects. (Sa^gny 
afterwards admitted that his criticisms on French jurisprudence were 
overcharged. Preface to second edition, 1828.) Although Savigny’s plea 
was primarily for delay, yet it is clear that he was opposed to c^ific^ion 
on principle. His desire was that law should be gradually developed by 
the silent internal forces of national consciousness, with the least possible 
interference by the Legislature. He would have abolished the hateful 
French codes in those jwirts of Germany into which they had been intro- 
duced. Where there were in existence national codes — as in Prussia and 
Austria — ^he would not abolish them, but he would, by meSns of scientific 
and especially of historical study, bring them back into close organic 
relation with the common law. Everywhere he would circumscribe the 
functions of the Legislature in the field of private law, and would confine 
its activity, as far as possible, to the clearing up of doubts and the 
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auth(^tative declaration of customs. (See Dr. Behrend’s Essay in Holtsen- 
AorfTi Bwyd^ipadie der BecMsmsmmhaft) 

DeHtliam and Savi^ny were both giants. To each of them half his 
prayer was grantciJ, whilst the otlier half luis been scattered to the 
winda 

Kentham is tlie greiitest of Englisli law reformers. He fulminated even 
more against tlie practical than agiiinst the formal defects of English law, 
and it is not an exaggeration to sity tliat of the change's whicth have trans- 
formed lK)th the sul)stiince aiul the administration of English law^ since his 
time, the majority arc due more or less directly to his suggestions. His 
efforts for improving the form of law have been less completely realised. 
“ Itentham,” wrote J. S. Mill in 18.*18. “demonstrated the necessity and 
practumbility of codification, or the conversion of all law into a written and 
systematically arranged ccMle.” In truth, he demonstrated neither the one 
nor the other. What he did was to set up an ideal towards w'hich legisla- 
tion should tend, an i<leal which has been materially motlified by subseciuent 
reflection and experienc^e, hut which has imdoundly inlluenceil the thought 
and action of lawyers and legislators since his time. He has not shown the 
necessity, but he has shown the utility, of codification. By his own cu- 
8UC(*esHful experiments, he went far to demonstrati*. the imj»rac.tiiwihilitj of 
(fodification, in the ivhieh he aitnthed to the term. We no longer believe 
either in tlie jiny*ti(*ahility or in the desiral)ility of a code winch shall be 
(jomjilete and self-snflicing, vvliicli shall absolve from the necessity of re- 
se^arciies into the caise law or statute law of the juist, which shall j^reclude 
the judicial development of law in the future, and which slmll ]»rovido a 
sim])le Vide a)i])licahle to every case witli which tlie ]>rac.tical man may 
liave to deal. We know that legal rules and h*gal ex])ressions cannot he 
severed from tlieir roots in the jwist. We know that enacted law is most 
useful if confined t(» the statement of general ju’incijdes, and that the more 
it descends into details, the more likely it is to (Munmit liliinders, to hamjK'r 
luition, and to crainj) development. We know that the chief iiraetfcal 
ditticulty of the lawyer and the judge is not tla^ a]i)u*ehension of ])rinciplca, 
hut the application of jirincijiles to facts, and that the best constructiid 
code cyinnot remove this difliciilty. Ihit we. havr* also learned, and mainly 
through Bentham’s teaebing, that many of tlie dillicultiiis of law are due 
to confusion of thought, to ohseiirity of expr(?SKion, to want of orderly 
arrangement, ami tlie lessons have borne fruit both in our statute-book and 
in our legal text-hooks. 

In one part of the British Em]»ire Bentham has e.xercistMl a more direct 
influence on the form of legislation. »James Mill was a devoted disciple of 
Bentham. He was examiner of Indian correspondence wlien Macaulay 
was sent out with iiiKtructions to draw uji a code or codes for British 
India ; and it is to the pen of James Mill that is attrihnteil by tradition 
thg desimtch in which those instructions were (uniihasised and ilevelojieil. 
Macaulay 8 Penal CcmIc, after a long slumher in pigeon-holes, and subse- 
quent revision by exjierts, became law in 1800, and was followed by the 
other well-known Indian codes. I'hese ccKles have sometimes been un- 
wisely praised. They are not, and <lo not profess to be, imKlels of the 
kind of cfxles rtH[uired or suitable for a country like England. But they 
are excellent "examines of the kind of crxles suitable for unprofessional 
judges and magistrates, and they illustrate the mode in which, and the 
6Ktent to which, Bentham’s principles can be applied to practical needs. 

^Savigny waa ^Jihe fonnderjjf^JiiBtorical jurisprude nce. He was the first 
to insist on, and to illustrate by his writings and research, ths importance 
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of the historical treatment of law, and has thereby revolutionised the 
science of law. His services in this respect, both to his country and to 
the world at large, have been incalculable. But the practical question 
raised by the controversy l)etween him and Thil^aut has been answered^ 
on the whole, in favour of the latter. Savigny exaggerated* the theoretical 
defects in cjxisting co(h;s,and underrated their practical utility. He ignored 
Bentham’s half-truth that “ he who has been least successful in the com- 
position of a code has conferred an immense benefit.” He pushed too far 
the familiar argument that codification checks the natural growth of the 
law and arrests its development. He overrated the ability and willingness; 
of what he called the national consciousness,” meaning thereby, practi- 
cally, tlie legal i)rofession, to effect legal refonns and adapt law to the 
recjuirements of the day withotit the assistaiuje or (*ompulsion of the I.*egis- 
lature. And lastly, he underratcjd the forces which were making for 
codification in (lennany. The (leriiiaii jkjojjIc were struggling towards 
national unity ; national unity luejxnt unity of law, and unity of law could 
not be brought about without c(»dification. The teachings of Savigny and 
the historical schocjl have given (lernians the knowledge and training 
requisite for the production of a scientific, code ; their warnings have not 
deterred (lerinany from following the ])ath of codification. After many 
jmrtial codes, the year 1896 has given Germany tlie general civil code for 
which Thibaut asked in 1814. 

In Bentham’s own country codific^ition has found less favour and 
made less progress than on the continent of EurojK*. 

Lord Westbury, when I.K)rd (Jhancellor, meditated a general (Jigest of 
English law. With this view a Koyal (kunmission was issued in the 
autumn of 1866 to Lords Cranworth, Westbury, and (Jairiis, Sir T. P. Wilde, 
Mr, Ijowe, Vice-Chancellor Wood, Sir George Bowyor, Sir lloundell Palmer, 
Sir J. G. Mevre, Sir T. E. May, Mr. Daniel, Mr. Thring, and Mr. Reilly “ to 
iiKiuire into the expediency of a digest of law, and the best mode of 
accomplishing that object, and of otherwise exhibiting in a compendious 
and accessible form the hiw as embodied in judicial decisions.” The 
Commission presented their first and only report on May 13, 1867. They 
employed certain barristers to preimre specimen digests, but the specimens 
prepared were not considered sjitisfactory, and no further steps were 
taken to continue the work. 

In the next dewide. Sir Janies FitzJames Stephen, fresli from his 
codifying labours in India, wdiere he had passed into law a Criminal 
Procedure Code, an Evidence Act, and a Contract Act, made vigorous 
endeavours to adapt his Indian models to English uses. He drew a bill 
for codifying the English law of evidence, which was introduced into 
Parliament, but did not advance beyond a first reading. His draft Code of 
Criminal J-<aw and 1‘rocedure w’as a more ambitious project. After having 
been introduced into I*arliainent by Sir John Holker in 1878, it y®-® 
referred for revision to a Commission consisting of the draftsman and three 
other judges, who jiresented their report and draft code in 1879, The part 
of it which related to pnicedure was introduced as a Government measure 
in 1882, and was the first subject referred to the Grand Committee on Law 
which was set up exj)erimentally in that year. After a few sittings, in which 
small progress was made, the bill was abandoned. Some of the proposed 
changes of procedure, wdiich, in disregard of tactical considerations, had 
been placed in the forefront of the measure, excited parliamentary opposi- 
tion, and, from the point of view of technical accuracy, other provisions of 
the bill wei^ open to criticism. The failure of the measure gave a check 
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to the cause of coditication iu England It confirmed the iudis|>osition of 
Parliament to take codifying measures on trust, even when backed by the 
highest legal authorities. And it confirmed the doubts of exj)ert8, whether 
the kind of codification which had been found suitable for India would also 
suffice for England. But the drafts have produced results. If Stephen s 
Criminal Code fffiled to find a idace in the English Btatute-l)ook, his digests 
of English Criminal Law and Criminal Procedure are, and seem likely to 
remain, the best guides to thost* subjects which Cfin be obtained either by 
the English or by the foreign student. 

Tlie term Codification is sometimes employed loosely so as to include 
Ct)n8olidation of Statutes (q.r.). But in its stricter and narrower sense it 
mwins an orderly and aut}i(»ritative statement of the leading rules of law on 
a given subject, whether those rules aire to Ikj found in sUitute law or iu 
conmion Ifww. Of codifying measures in this narrower sense, tliree only have 
up to this date been juissed by Parliament: the Partnershii) Act, 1890, 

^ 54 Viet. c. 90, which was drawn by Sir Frederick Pollock ; the Bills of 
Exchange Act, 1882, 45 & 4(1 Viet. c. (>1. and the Sale of Goods Act, 1898, 
56 & 57 Viet. c. 71, both of which were drawn by Mr. Cluilmers, now law 
Member of the Council of the Governor-General of Iiiilia. A hill to codify 
the law of marine insurance, also drawn by Mr. Chalmers, lais been iiiiro- 
duced by lard llerschell, but has not yet 1 become law. 

Such having lieen the fate of codification in England, it may be worth 
w'hile to iiK^uire why it has been more successful elsewhere, and tt» sec wliat 
jiractical lessons may be drawn from the experiments and failures of the 
century whicdi has elapsed since Jientham wrote. 

Soiiit? of tfiosc less(uis Jiave lieen summarised above. On the one liand, 
we have learned that the m<»st familiar argument against codification, 
namely, that it checks the natural growth of the law and hinders its free 
<levelopmcnt, thougli it may apply to bad, docs not a]>i)ly to good, codifica- 
ti(Ui. No cuuntry has studied law, both historically and systematically, 
with mure fruitful results than Germany. In no country has eoclifi edition 
been more successful. Nor is there reason U) aj>]>rehend that the German 
codes will arrest tluj progress of (jcrnian law, whctlier in tin*, huin «»f 
judicial dcveluj)niciil or uf legislative amcndiiicnt. On the contrary, the 
scientific furmulation uf existing rides, jirovided the mistaki* is not made of 
attempting to steieoty]Hi details, illustrates and brings into prominence 
their defects, and thus stimulates their judicial development, and suggests 
and fucilitiites legislative amendments. The chief reason why so many of 
the stiitutory amendments of the English cuminon law have l»een unsatis- 
factory ill form and in elVec-t is that they lU'cessarily take the form of 
excej>tions from indefinite or imj^erfectly formulated rules. If the rules 
were formulated, their statutor} modifications wmild fit more easily and 
naturally iiiUt the general system, instead of being awkward excrescences, 
winch tend to embarrass the Gourts in their application and develojuiient 
of general la'inciples, and are conseipiently regarded with jealousy and 
suspicion by the jiulges. 

On the other hand, we have learned to form a more modest conception of 
what codification can etVect, and to realise more clearly the difficulties which 
it involves, especially in countries whicli liave already an advanced system 
of jurisprudence. Those difficulties are so serious as to deter any prudent 
Legislature from attempting the task, exce}>t under strong pressure from 
practical needs. In Piritish India administrative exigencies led to the 
enactment of codes suitable to, and sufficient for, the icc^uireiiieiits of the 
situation. For African protectorates and other places under consular 
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jurisdiction siniilar exigencies have been met by more rudimentary codes 
framed tmder the authority of the Foreign Jurisdiction Acts. On the 
continent of Europe the requisite motive jx)wer for codification has been 
supplied by the strong impulses which have made for national unity, and 
by the practical inconveniences arising from the co-existence of different 
systems of law in a country under the same political government. The 
gravity of those practical inconveniences in Oermany is well illustrated by 
a paper recently contributed by Mr. Schuster to the Lav) Quarterly llevicw 
(vol. xii. pp. 17-»14). In other words, the strongest motive power for 
codification on the Continent has been, not the desire to improve the form 
of tlie law, but the desire to make it more uniform by removing unnecessary 
and inconvenient looil differences. But that motive does not exist iti 
England. Our Norman, Angevin, and riantagenet’ sovereigns, the first 
William, the second Henry, the first Edward, by esUiblishini:* a strong 
central g(»vernment and strong central Courts of justice, gave gieater 
national and legal unity to England than was ])osse8sed by any (continental 
State until the present century. Under the steady and (‘.ontiiiual pressure 
of the I-iCgislature and of the superior Courts, local differences of customary law 
have been almost obliterated. The conimon law of England is the common 
law of Ireland also. It is true tliat the common law of Scotland is different, 
but most of the practical inconveniences arising from the co-existence of 
two systems of law in the same island hfivc been sniof>thed away by the 
gradual assimilation of various branches of law, eK]>ecially of commercial 
law. The differences which remain are mostly in tliose branches of the law, 
such as the law of marriage and the law of real ]>ro})erty, which are the 
most difficult to touch, and usually the last to yield to the levelling^iand of 
the law reformer. In England, up to tliis tinu?, the only effective demand 
tor eo<Ufieatioii has pro(*.ee<le<l from the commercial classes, and arises in 
the region of commercial law, where, owing to its cosmopolitan character, 
the need for the formulation of simple and generally intelligible rules, and 
for the rem(»val of local differences, is more strongly felt than in other 
branches of the law. Brofessional lawyei’s, as a rule, take no interest in the 
(question. Their indiffereiuje is largely due to the (lefective and liaphazard 
system of English legal education, under winch the studeiit is usually left 
to })ick up odd fragjjients of knowledge in Court or in barristers* chambers, 
and is rarely com])elled or urged to take any general or scientific view of 
the jirinciples which he lias to ajiply. What is needed to supply the 
motive power and the material for codification in England is the improve- 
ment of legal education, and the concomitant improvement of legal text- 
books. If there is truth in Benthams dictum, that “he who has been 
least successful in the com]>ositiou of a code has conferred an immense 
benefit, it is more true that he who has written a good text-book 
has gone half-way towards framing a code. A good text-book has 
often ^ been the foundation of a code, and in the meantime is not a bad 
substitute. See Professor Holland’s Form of the Lair. 


Coercion. — In civil matters, coercion, compulsion, or duress is 
reco^iised as a ground for invalidating a will, deed, or contract. In 
criminal law, a distinction is drawn between coercion as physical compulsion 
and coei'cion as moral compulsion, i.e, overpow'eriiig influence by threats, 
duress of imprisoiimeiit, undue influence by persons in authority, w 
influence even by assault. 

Acts which would otherwise amount to crime are excused, deprived 
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of tbe^ criminal quality, if done under phyaical subjection to tbe power of 
otbei^ ra not as tbe result of uncontrolled free action of a person’s own. 
But the excuse is narrowly limited to cases where tbe circumstances 
are such that the will of the coerced was really and absolutely so 
constrained or under a compulsion that he becomes a mere innocent 
instrument of crmie (E. v. Dudley, 1884, 14 Q. B. 1). 273), and does not 
extend to excuse offences committed by a child or servant under the 
command of parent or master, the command being unlawful. 

To the general rule there is one exception, that where a wife commits 
a felony in the premwc of her husband, she has been presumed to be acting 
under his compulsion and treated as his innocent instrument. 

The origin of the notion is explained on the ground that, when men had 
benefit of clergy (q:i\) and women had not, it seemed too harsh to condemn 
the wife to« death and release the husband; and with respect to larceny 
cases, on the ground that the wife was entitled to assume that, if her 
husband told her to take a thing, it was his own ]>roiK‘rty. But for 
complete explanation resort must also l>e had to the old doctrines of 
subjection to marital authority, which put a wife in wanu or in pateslaic 
virL 

The nature and limits of the doctrine have been much cjinvjissed and 
its abolition advocated. It is said to be confined to felonies, and it has 
been doubted whether it applies to all felonies ; and the decisiims are in 
some cases curious. In an anonymous case (cited in IL v. Almn, 1838, 
8 Car. & 1*. 423), e.y,, husband and wife agreed to commit suicide together, 
he succeeded, and she was tried for murder, but acquitted on tlie ground 
of coercion. This doctrine was denied as to murder, but admitted as to 
burglary and all larcenies in 1604 (E, v. W/utrton, 1664, 10 Kel. 3)7). The 
doctrine was again controverted as to murder (A*, v. St/nirv, 1799, 1 Kuss. 
on Ormcs,i}th cd., 151); luit establislied as to sending threatening letters, in 
A*. V. Hammond, 1787, 1 I^ich, 447 ; as to forgery, in II. v. lluyhe^, 1813, 
2 Lew. C. 0.; as to felonious assaults, in 11. v. 1848, 1). & B. 

C. C. 553 ; and as to robbery, li. v. Torpey, 1871, 12 (.V)x, C. C.45. Although 
doubts have been expressed whether the j)resumj)tion ajijdies to all 
felonies, there seems no ground in law for any distinction, and it is enough 

point out that with the character of tlie felony the presumpti<»n against 
independent action by the wife may be strengtliened or weakened. There 
are some cases in wliich the doctrine seems to luive been applied to mis- 
demeanours, c.ff. as to uttering counterfeit coin (see C(JIN, BitlTlsll) (A. v. 
Conolly, 1829, 2 Lew. 229; A. v. /VAy, 1837, 8 Car. & T. 20); but they are 
inconsistent witli IL v. Crim, 1838, 8 Car. & 1\ 536, where all the judges 
were consulted. 

Careful examination of the cases shows tlie judgment U) be full of 
unsound dicta, one for instance resting the presumption on service (A. v. 
Sqyire, 1799, 1 Kuss. on Crimes, 6th ed., 151). The rule at best amounts 
only to a presumption, which may be rebutted liy evidence of independent 
action or even of active participation (//. v. ToT})ey, 1871, 12 Cox, C. C, 
48) ; and the husband and w ife may be jointly indicted, and the jury are 
free to return a verdict that the wife acted independently of her husband, 
which wiU support her conviction (A. v, Co/f£n, 1868, 11 Cox, C. C, 99; 
A. V. Jok7i, 1875, 13 Cox, C. C. 100; A. v. Dykes, 1885, 15 Cox, C. C. 771). 
The questions now left to juries in these cases are — (1) Were the husband 
and guilty or not guilty ? (2) If the wife is guilty, did slie act under 
the coercion or compuluon of her husband ? 

The role has been wholly or i)artially abrogated in some ofithe colonies^ 
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c,g, by the cfriininal Code of New Zealand, a case under which on this 
subject is now reserved for advice by the Judicial Committee of the Privy 
Council 

[Hereon see Stephen, Dig. Grim. Law, 5th ed., 23, 24 ; 1 Euss. on 
Crimes, 6th ed., 146.] 


Coffee > — Cudoim and Excise. — Coffee is subject to an imi)ort duty of 
148. j)er cwt. if raw, or of 2d. per lb. if kiln-dried, roasted, or ground. A 
drawback is allowed on all roasted coffee exported as ships* stores equal in 
amount to the import duty on raw coffee (39 & 40 Viet. c. 35, s. 1). 
Imitations of coffee or coffee mixtures are subject to an excise duty of Jd. 
per J lb. denoted by an adhesive label (45 & 46 Viet. c. 41, s. 5). 

The imi)ortation of extracts, essences, or other concentrations of coffee, 
or any admixtiu'e thereof, is forbidden, except in transit or to warehouses 
for exportation (39 & 40 Viet. c. 36, s. 42). 

Sah. — Besides the general provisions of the Sale of Pood and Drugs 
Acts, which affect coffee as well as other articles of food (see Adulteration), 
there are several enactments dealing with particular modes of adulterating 
coffee. 

Persons who, in or after roasting coffee, use water, grease, butter, or any 
other material which will increase the weight of the cjoffee or damnify or 
prejudice its goodness, are liable to forfeit £20 for each such offence 
(5 Geo. I. c. 11, s. 23). By 11 Geo. i. c. 30, s. 9, the penalty was increased 
to £100, with a slight difference in the definition of the offence. Traders 
or dealers in coffee who knowingly buy or sell such coffee are liable to like 
penalties (5 Geo. l. c. 11, s. 23 ; 11 Geo. i. c. 30, s. 9). Under the Act of 
1719 the penalties are I’ecoverable by action by common informer, and go 
half to tlie Crown, half to the informer. Under that of 1725 they are 
recovered like excise penalties, Le. now under the Inland Kevenue Kegulation 
Act, 1890, 53 & 54 Viet. c. 21, s. 40. The Acts a])pear to have been extended 
to Ireland by 9 Geo. iv. c. 44, s. 4. Until 1867 sellers of or dealers in 
coffee were rcciuired to make entry of their premises for Inland Eevenuc 
puriKises; but this fetter on trade was removed by 30 & 31 Viet, 
c. 90, 8. 8. 

In 1882 (45 & 46 Viet. c. 41, ss. 6, 7), regulations were made imposing 
conditions under which alone imitations of coffee and coffee mixtures can 
be sold. The sale must be in packets of \ lb., each labelled with a duty 
stamp, and with a statement of the substances of which the packet consists. 
These provisions do not affect the Food and Drugs Acts (45 & 46 Viet c. 
41, 8. 6). 

There have been several decisions on the sale of coffee mixed with other 
substances which have enlarged the lil>erty of the seller as to such admixture. 
In Horder v. Medd/ings, 1 880, 44 J. P. 234, sale of a mixture containing 
only 15 per cent, of collee with a label that it was a mixture, of which 
label the buyer had full notice, was not an offence against sec. 8 of the Act 
of 1875 (38 & 39 Viet c. 63), in the absence of evidence of the fraudulent 
use of the chicory (f/.r.) (85 })er cent) to increase bulk ; see also Higgins v. 
Hail, 1887, 51 J. P. 293 ; and a like ruling was given as to sale of a mixture 
labelled French coffee containing 40 per cent only of coffee (Otter v. 
Edgley, 1893, 57 J. P. 457). 


Coffee House.— See House Tax; Eefresiimsnt House. 
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COflrnIsancCf Judicial. — Matters of which the* Courts take 
judicial cognisance require no proof, although they are not formally admitted. 
They indude matters of law and of fact. 

1. Law. — Tlie judges notice judicially the wliole of the English law, whether 
common law, equi^% admiralty, ecclesiastical, or statute law. Also the rules 
and practice of the superior Courts (whilst judges of inferior Courts recognise 
the procedure of their Courts), and such rules as are made under statutory 
authority and are to be judicially noticed, r.y. the Bankruptcy Itulcs (46 & 47 
Viet. c. 52, s, 127), and such mcrciuitile customs as have been proved before 

/ the Courts so clearly or so often as to have become pirt of the law' mercdiant, 
and as such recognised without further proof (ZcArc v. Aitchiwn, 1878, 3 
Q. B. D. 562 ; Ex parte PoweU, 1875, 1 Ch. 1). 506). So also the wilendar, 
weights and measures, and moneUiry system are regulated by sUitute, and 
are noticed as matters of law (24 (leo. il c. 23 ; 41 & 42 Viet. c. 40 ; 33 & 
34 Viet. c. 10; Holkin v. CWa*, 1791, 4 T. R. 314; Kearney v. Kiiujj 1819, 
2 Barn. & Aid. 303). 

2. Fact — Public matters affecting tlie government of the country and terri- 
torial and geograpliic^l divisions of the country are perhajis as much matters 
of law as of fact, and are judicially noticed {IL v. St. Manriee, 1851, 16 Q. 1\ 
908 ; 20 L. »T. M. C. 221 ; 15 Jur. 559); so are wars in which this country is 
engaged {IL \/I)e Bereiujcr, 1814, 3 M. & S. 67 ; 15 R. R. 415); the names of 
the occupants of thp great offices of State, and the ai)pointnient8 of the judges 
an<l otlier judicial olliccrs {It v. Jones, 1809, 2 Camp. 131; 11 R. R. 680; 
Howell V. Wilkim, 1828, 7 Barn. & (h*ess. 783); the sessions of Parliament 
(It V. Wilde, 1682, 1 Ix‘v. 296); and the accession and death of the wivereign 
(llolwan V. Barrow, 1702, 2 Raym. (IaI) 794); and all other jmldic 
matters directly concerning the general g(»vernment of the country (Stephen, 
Evulenee, Art. 58). 

At common law the Courts took judicial noti(*e of the Croat Seal and 
the official seals of many public offices and dejiartments, and there are a 
great variety of matters of which the Courts are directed by i«irticular 
statutes to take judicial notice. These chielly relate to the authentication 
of documents of a ])ubli(i character, such as the signatur(?s of the jmlges of 
the Supreme Court when attached or appended to any decree, order, or 
certificate, or other judicial or official document (8 & 9 Viet. c. 113, s. 2). 

Among matters of pure fact are many matterS of common and certain 
knowledge, such as that a man Ciinnot be the natural father of a child if he 
has not had access to the w'oman till within a fortnight of the birth {It v. 
Laffc, 1807, 8 East, 193; 9 R. R. 406; and compare Bosville w.AAt, 1887, 
12 P. D. 177; 56 L. J. P. 97; 36 W. R. 79); and niatters of history, such 
as that the value of money has changed since the time of Richard i. {liryani 
V. Foot, 1868, L. R. :{ Q. B. 497 ; 37 L. J. Q. B. 2 1 7). The Court takes judicial 
notice of the meaning of ordinary words of the English language (see Hoare 
V. Sj^vcrlock, 1848, 6 Q. B. 624), "and of the natural and artificial divisions of 
time (Stephen, Evidrnce, Art. 58 ; see Best on Evidence, Americjan not,e to 
8th ed., p. 253; Taylor on Evidence, ed., ss. 4-21 ; Wills on Evidence, 
p. 16). 


Cogfnovft Actionem. — A written confession by a defendant 
of his liability in an action brought against him, usually made conditionally 
upon the giving of time for payment or other like consideration, coupled 
with an express or implied authority to take the necessary steps to 
enter up judgment, or, in other words, with a warrant of altoniey for 
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that purpoBe/ It is subject to the same stamp duty as a mortgage (Stamp 
Act, 1891, 64 & 56 Viet. c. 39, sclied.). 

It is void unless attested by a solicitor, and the original or a copy filed 
within twenty-one days after execution, for which a fee of one shilhng is 
charged, and unless the defeasance (^.v.) or condition, if any, is written on 
the same papier as the cogrwvit miwMrti (3 Geo. iv. c. 39| ss. 1-4 ; 32 & 33 
Viet. c. 62, SB. 24-27). When the conditions are satisfied, a memorandum 
of satisfaction must be entered on the original or on a copy (3 Geo. iv. 
c. 39, 8. 8). 

A register of cognovits is kept in the Queen’s Bench Division of the 
High Court of Justice (under 3 & 4 Geo. iv. c. 39j ss. 5-7, and 6 & 7 
Viet. c. 66), and provision made for searches and taking office copies. The 
fee for inspection is one shilling (6 & 7 Viet. c. 66). A cognovit can be 
proved by an examined or office copy, on proof of the defendant’s signature 
to the original (ikott v. Lewis^ 1836, 7 Car. & P. 349). 

Acknowledgment of a cognovit in the name of another, without law- 
ful authority or excuse, is a form of false personation, and is also a felony 
under sec. 34 of the Forgery Act, 1861, 24 & 25 Viet. c. 98. 

Since 1869, cognovit actiomim is in practice superseded by judges’ order 
by consent to enter up judgment or issue execution at a future time, which 
is subject to the above rules as to filing, etc. (32 & 33 Viet. c. 62, 
ss. 24-28). 


Coif* — The white skull-cap originally worn by serjeants-at law as 
their distinctive liead-dress. It now survives only as a white pafeh on the 
wigs of those of Her Majesty’s judges who, having been appointed prior to 
the Judicature Acts, had first to take the degree of serjeant-at-law, viz. 
Esher, M. 11. ; Pollock, B. ; and Bindley, L. J. See Pulling, Order of the Uoif\ 
and see Black Cap ; Sekjeant-at-Law. 


Coin 9 British. — 1. The coining and legitimation of money is the 
exclusive prerogative of the Crown, but it has from the earliest times been 
both asserted and regulated by Acts of Parliament. Sterling money, i,e, 
gold and silver money, bf a given weight and fineness, seems to have been 
first established in 1351 by 25 Edw. iii. st. 5, c. 13 ; but for a long time after 
that date the Crown exercised, or, as Blackstone says (1 Com. 278), usurped, 
us imrt of its prerogative the right to debase the coin. And it was not 
until the time of Charles ll. (18 & 19 Chas. ii. c. 5) that the currency was 
put on a (iomparatively sound footing. The standard and value of the 
English coin was extended to Scotland, 1706 (6 Anne, c. 11, art. xvi.), 
which put an end, except for the calculation of old feu-duties, etc., to the 
old Scottish currency, wliich appears to have been derived from Holland or 
the Hansetitic towns. The Act of 1708 (7 Anne, c. 21) as to high treason 
in Scotland seems to have had the effect of making offences against the 
Englisli coin treason in that country too. 

Prior to 1870 the coinage and management of the mint were regulated 
by a series of enactments, wholly or partly repealed by and specified in the 
Coinage Act, 1870, 33 & 34 Viet. c. 10, on which the regulation of coin of 
the realm and the colonies now mainly depends. 

That Act fixes the standard of coins (a. 3, sched. 1), and prohibitsJ;^ 
issue, except from the mint, of any piece of metal as token or coin, undi^ a 
penalty o&£20, recoverable summarily (s. 5), and directs all contracts to be 
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tnade iujf^lreiicy (s. 6). It also regulates the purchase and coining of gold 
bullion (is. 8, 9), and directs mint profits to be into the Exchequer 
(s. 10). The exercise of the prerogative of coinage is defined and controlled, 
but the powers are left very wide (s. 11). 

The purity of ^e coinage and its conformity to standaixl is ascertained 
annudly by the trial of the pyx (s. 12), which is held under an Order in 
Council of 1871 (St. K. & 0., Kev., vol. i. p. 623). At this trial a jury of six 
competent freemen of the Goldsmiths’ Company examine coins of each 
minting, set apart for testing by the standard trial plates and standard 
weights, which are kept in the custody of tlie Ikwird of Trade (Act, ss. 16, 17) 
and produced on notice for the occasion. See Assay. 

The Chancellor of the Exchequer is master of tlie mint, which is 
managed and regulated by the Trejisury, subject to secs. 13, 14, 15 of the 
Act of 1870. • 

Currcyd Coin . — The only gold coin now current in England is that coined 
during the present reign at the liondon mint or the Australian branch 
mints. Pre-Victorian gold was decried by proclamation in 1800 (St. E. & 0., 
1890, 227). The designs current are those of ltS38, 1870, 1887, and 1898. 
Pre-Victorian gold has been called in in several colonies; in Australasia 
and in New Zealand in 1890 (St. K. & 0., 1890); in the t-ape and Fiji in 
1893 (St. E. & 0., 1893, pp. 48, 49). 

Silver . — All silyer coin coined since 1816 is still current and legal 
tender. The designs now legally current are those of 1817 (St. E. & O., 
Eev.,vol. i. pp. 597, 599); 1821 (St. E. & 0., Eev., vol. i. j)p. 601-604); 
1831 (St. E. & 0., Eev., vol. i. pp. 604-606); 1838 (St. E. & O., Eev., vol. i. 
pp. 607-6^0); 1887 (St. E. & O., Eev., vol. i. pi». 619-622); ami 1893 
(St. E. ()., 1893, p. 45). Besides this general currency, in 1849 ilorins 
were made current coin (St. E. & 0., Eev., vol. i. ]). 612). Tlie design was 
altered in 1852 (St. E. & 0., Eev., vol. i. p. 613), and tlouble Horins were 
made current under the proclamation of 1887. 

Copper and Bronze . — Until 1861 copper coins of the face value of 
Id., Ad., and Jd. were coined as jiart of the currency. They were tlicn 
superseded by bronze money of the same denominations (St. E. & ()., liev., 
vol. i. p. 614), and the copper coinage was decried as to the United King- 
dom in 1869 (St. E. & ()., iW., vol. i. p. 617), and as to all colonies in which 
tliey were current in 1876 (St. E. sk 0., Eev., vol. viii. ]». 617). The designs 
adopted in 1861 were superseded hy a new design in 1895 (St. It. & O., 
1895, p. 40). 

Lcf/al Tender . — All coin current under proclamation, whether British, 
foreign, or colonial, is legal tender. In the United Kingdom, British gold 
coin is legal tender for any amount unless liglit ; Britisli silver up t<j 408. 
and British bronze up to Is. (Coinage Act, 1870, s. 4). 

The rules as to the amount for which British coin is legal ttnider in a 
coloijy vary according to the colony (see Clialniers on Colonial Currency, 
ptmim). In Australasia and New Zealand it is the same as in the United 
Kingdom by an Order of 1896 (St. It. G., 1896, p. 13). 1'he same is true 
of the Cape of Good Hope and Natal (St. E. & ()., Rev., vol. i. j». 627) and 
Fiji (St. E. & O., Eev., vol. i. p. 629). 

No coin is legal tender whi<ih is defaced by any name or word being 
stami^d thereon (24 & 25 Viet. c. 99, ss. 16, 17 ; 33 & 34 Viet. c. 7, s. 10). 

Light Coin . — Great eflbrts are made to maintain, not only the standard 
of the coinage on idsue, but also the weight and intrinsic value of gold 
coin in circulation under the Coinage Act, 1870. Where tender for pay- 
ment is made in cxnn which is decried or below the current weight, the 
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recipient is to cut, break, or deface it, and the person tendering it is* to 
bear the lose (s. 7) ; the coin not being legal tender for its face value 
(a 4). Weights for determining the weight of coins tendered are made 
acco^ng to standards prepared and verified by the Board of Trade, under 
the Weights and Measures Act, 1878, 41 & 42 Viet, c.^49. The standard 
coin weights are now those prescribed by Board of Trade Order of 1870 
(St. R & 0., Rev., vol. viii. p. 120), and the least current weight of 
gold coin is also specified in that order. T!ie fees for verification are 
])rescribed by a Board of Trade Order of 1879 (St. B. & 0., Rev., 
vol. viii. p. 138), and the limits of error allowed in local standards of coin 
weight by a like Order of 1882 (St. R. & 0., Rev., vol. viii. pp. 134-138). 
The Act of 1870 contained a schedule (1) of remedy allowances for light 
coin, which was wholly superseded by that contained in the Coinage Act, 
1892, 54 & 55 Viet. c. 72, which is to be printed instead of th« old schedule 
in future copies of the Act of 1870. 

Under the Coinage Act, 1889, 52 & 53 Viet. c. 58, in order to maintain 
the integrity of the gold coinage (s. 1), authority was given by Order in 
Council to exchange at their face value all pre- Victorian gold coins not 
previously called in by proclamation, which are below the least current 
weight and have not been illegally dealt with, ic. impaired, diminished, or 
lightened otherwise than by fair wear and te^lr, or defaced by a name, 
number, word, or device stamped thereon. If a coin is over 4 grains 
under standard weight, the burden of proof that it has not been illegally 
dealt with is thrown on the person presenting it for exchange. Orders 
in Coimcil were made under this Act on Dec. 13, 1889, and Feb. 8, 
1890, and ultimately, by proclamation of Nov. 22, 1890, all pro- Victorian 
gold coin has ceased to be current (St. R. & 0., 1890, p. 225). 

Under the Coinage Act, 1891, similar provisions to those of 1889 were 
made as to exchanging at their face value all light gold coin not decried. 
The limit of fair wear under this Act is 3 grains (s. 1 (3)). An Order in 
Council under this Act wtis made in 1892 (St. R. & O., 1892, p. 40), and 
in 1893 (by 56 Viet. c. 1) further provision was made for defraying the 
expenses of carrying out the Act. Light gold coin in the colonies is also 
being withdrawn under these Acts by Orders in Council. 

Offeimis (IS to Coin. — Counterfeiting sterling coin was made high 
treason by the Treason Act, 1351, 25 Edw. iii. st. 5, c. 2, whether the coin 
was or was not uttered (3 Co. Inst. 16; Hawk., P. C., bk. i. c. 2, ss. 54-89). 
This was extended to foreign coin current in England (by 1 Mary, 
sess. 2, c. 6), and by legislation of Elizabeth, William in., and George ii. 
the penalties of treason were extended to persons who clipped, washed, 
coloured, filed, imiu’essed, falsified, diminished, or marked the edges of 
current coin (5 Eliz. c. 11 ; 18 Eliz. c. 1 ; 8 & 9 Will. iii. c. 26 ; 15 & 16 
Geo. II. c. 28 ; 24 & 25 Viet. c. 99; 33 & 34 Viet. c. 10, ss. 5, 17, coin- 
weight standards; and 46 & 47 Viet. c. 45). The counterfeiting of qppper 
coin, which was not sterling, did not fall within these penalties, but was 
made felony in 1771 (11 Geo. iii. c. 40 ; and see 1 Hale, P. C. 211). 

The uttering of false money on agreement made before the counter- 
feiting (1 Hale, P. C. 214) was high treason, but in other cases only a cheat 
and an indictable misdemeanour, but not bailable (3 Edw. i. c. 15) until made 
felony by 15 Geo. u. c. 28; and tfie possession of counlerfeit coin with 
intent to utter it was not a criminal offence at common law (see 1 Russ, 
on Crimes, 6th ed., p. 198). The counterfeiting of gold or silver coin not 
current was misprision of treason (14 Eliz. c. 3). Most of these enactihents 
coutaineiik a limitation of the time for prosecution, but did not require the 
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eddence of two witnesses; and as no corruption of blood was worked by 
conviction for most of these forms of treason (Post. CV. Taiw^ 226), they were 
not tried under the Tr^son Act, 1695, 7 & 8 Will. ill. c. 3 ; and the 
County Juries Act, 1825, 6 Geo. iv. c. 50, s. 21, in giving the right to a 
list of the petty jurors in treason cases, expressly excepts high treason 
l>y counterfeiting His Majesty’s coin, and offences triable in the same way 
as that form of treason. 

By Acts of 1832 (2 & 3 Will. iv. c. 34), 1853 (16 & 17 Viet. c. 102). 
and 1859 (22 & 23 Viet. c. 38), the old classification of offences against the 
coin, and the Acts which created it, were swept away, and a new classifica- 
tion created ; and the old Acts on the subject, enumerated in the preamble 
of the Act of 1832, were by that A<ft repealed. 

The legislation of this century is now consolidated for the whole of the 
United King(fc)m in the Coinage Offences Act, 1861, 24 & 25 Viet. e. 99, 
which also includes the substance of Acts of 1777 (37 Geo. iir. c. 126) 
and 1803 (43 Geo. iir. c. 139) as to counterfeiting foreign coin not 
current in England. (See Coin, Foreign.) The offences under the Act of 
1861 are all indictable, with one exception. The definitions follow those of 
the prior Acts, with additions and modifications, in conscHiuence of judicial 
rulings. Very few rulings have been given on the Act of 1861. 

Counterfeiting and Diminishing, — Under the Act of 1861, the following 
felonies may be conpiiitted with re8})ect to the Queen’s current gold and 
silver coin, i.e, any gold and silver coin coined in any of Her Majesty’s 
mints (at home or in the colonics), or lawfully current by proclamation or 
otherwise including foreign coin so current) in any part of Her Majesty’s 
dominions ^24 & 25 Viet. c. 99, s. 1): — 

(a) Falsely making or counterfeiting any coin resembling, or intended 
to resemble, or jmiss for, such current coin (s. 2). 

(h) Gilding, silvering, or washing, casing over, or colouring with 
materials capable of producing the appearance of gold or silver, 
any coin resembling, or intended to resemble or pass as such 
current coin, or gihling, silvering, or by any means whatsoever 
washing, casing, or colouring any piece of metal of a fit size or 
figure to be coined, with intent to coin it into false and counter- 
feit coin within (a) (s. 3). 

(c) Gilding or washing, casing over or colouring l)y any means whatso- 
ever, or filing or altering any current silver coin, with intent to 
make it resemble or pass as current gohl coin (s. 3). This was 
often done with the sixpences of the 1887 design, which in 
design closely resembled half sovereigns. 

(rf) Gilding or silvering, or washing, casing over, or colouring by any 
means whatsoever, any current bronze coin, or filing or altering 
such coin with intent to make it resemble or pass as current 
^ gold or silver coin (s. 3). This process is said to be applied to 
farthings of the latest design, which resemble half sovereigns. 

(e) Impairing, diminishing, or lightening current gold and silver coin, 
with intent to pass it as current coin (s. 4). 

(/) Unlawful possession of filings, clippings, or gold or silver bullion, or 
gold or silver in dust or solution, or otherwise produced or obtained 
by the* commission of offence {e) with knowletlge that that offence 
was committed (s. 5). 

ig) Without law ful authority or excuse, buying, selling, receiving, paying, 
or putting off‘ false or counterfeit coin at less tlian its face value 
( 8 . 6 ). 
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(h) Making without lawful authority or excuse, or selling any medal, 
cast, coin, or other like thing of whatever material resembling 
current gold or silver coin, or having a device like that on such 
coin, or so formed tliat it can be gilded, Worked, etc., into the 
semblance of current coin (46 & 47 Viet. c. 45). This Act 
was directed formerly against what were ‘called Hanoverian 
medals. 

Of these offences (a), (b)^ (^;), (d), and (g) are ]mnishal)le by ])cnal servi- 
tude for life, or not less than three years (24 & 25 Viet. c. 99, ss. 2, 3, 6 ; 
64 & 56 Vict.c.69, 8.1) ; (e) is punishable by ])enal servitude from three to four- 
teen years, and (f ) by penal servitude from three to seven years (24 & 25 Viet, 
c. 99, 88. 4, 5 ; 54 & 55 Viet. c. 69, s. 1). In all cases as an alternative the 
offender may be imprisoned with or without hard labour for not over two 
years (54 & 55 Viet. c. 69,8. 1). Offence (h) is punishaWe liy •imprisonment 
with or without liard labour for not over mie year. 

With respect to current coin of copper, bronze, or base metal, the follow- 
ing misdemeanours may be committed : — 

(a) Counterfeiting such coin (s. 14). 

(b) Buying, selling, receiving, i^aying, or putting ofl‘ below its face value 

any such coin, or offering to do so. 

These offences are punishable by penal servitude from three to seven 
years, or im])ri8onment witli or without hard labour for not over two years 
(24 & 25 Viet. c. 99, ss. 14, ^^8), and also or alternatively liy tine and (or) 
l»eing bound over with or without sureties for good behaviour. 

Import and Uxjwrt — Under sec. 42 of the Customs ( Consolidation Act, 1876, 
89 & 40 Viet. c. 86, it is forbidden to inifuirt false money or counterfeit sterling 
or silver coin of the realm, or any money purporting to l>e such, which is not of 
the established stiuidard in weight or fineness. If imported it is forfeited by 
the Customs authorities and may be detttroyed. l^)y sec. 2 of the (Histoms 
Amendment Act, 1886, 48 & 49 Viet. c. 41, this j>rovi8ion is extended to any 
coin coined in a foreign country specified in a Boyal rroclamation. At present 
foreign coin other than gold or silver is excluded from imi)ortation by a pro- 
clamation of 1887 (St. li. & 0,, Kev., vol. i. ]>. 628»). And under sec. 2 of the 
Eevenue Act, 1889, 52 & 58 Viet. c. 42, the prohibition on importation is 
extended to all imitation coins as therein defined, except in those cases in 
which the Commissioners of Customs permit importation, on the ground 
that the importation is for a lawful purpose, or the imiUition is not likely to 
circulate as current coin. 

Besides these enactments it is felony to import or receive into the 
United Kingdom from beyond the seas {ix, a foreign country) any false or 
counterfeit coin resembling, or apjMirently intended to resemble, or pass 
for any of the Queen's current gold or silver coin, knowing it to be false or 
counterfeit. The offender is not guilty if ho can prove lawful authority or 
e.xcuse for the importation. The punishment is penal servitude for life, or 
not less than tliree years, or imprisonment with or without bard labour for not 
over two years (24 & 25 Viet. c. 99, s. 7 ; 54 & 55 Viet. c. 69, s. 1). Originally 
these offences were higli treason (25 Iklw. iii. st. 5, c. 2 ; 1 & 2 Ph. & M. c. 
11,8.2; 14Eliz. c. 8). 

Exportation of counterfeit current coin of the realm is a misdemeanour 
punishable by imprisonment with or without hard lalwiii^ for not over two 
years (24 & 25 Viet. c. 99, s. 8). The offence was originally created in 1798 
(38 Geo. III. c. 67), but was abolished, probably by inadvertence, in 1825 by 
a Customs Act (6 Geo. iv. c. 105) (see Greaves, Crim. Law Consolidation Acts^ 
324). a 
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The following misdemeanours may be committed with respect 
to the ciroulation of counterfeit coin : — 

(a) Knowingly tendering, uttering, or putting off any counterfeit coin 

resembling, or meant to pass as, cuiTent gold and silver coin 

?)•. • 

(b) Committing ofifence («) and being found in possession of any other 

counterfeit coin of the same kind, on the day of committing 
offence (n) or within ten days next thereafter l»eing guilty of a 
second like uttering (s. 10). 

(c) Knowingly having in custody or possession three or more pieces of 

such counterfeit coin with intent to utter them (s. 11). 

(d) Knowingly uttering foreign coin not current here, or medals, etc., 

resembling curi’ent gold or silver coin, with intent to defraud 
(8.#13), and see IL v. Bohcriimi, 18G5, L. & V. 004. 

(e) Knowingly uttering, etc., counterfeit copiM^r or bronze coin ; and 

(/) Knowingly uttering counterfeit coin resembling or meant to jiaas as 

that of a foreign prince or stfite (s. 20). 

The punishment for these offences is imprisonment with or without 
liard labour — in the case of offence (/) for not over six months ; of offenCiM 
(a), (rf), and (^), for not over one year ; and in the wise of offences (h) and (r) 
for not over two years. Persons convicted after a jjrevious conviction of 
offences (a), (6), or .(c) are guilty of felony and liable to iinprisoiiment for 
not over two years or j)enal servitude from three to seven years (24 & 25 
Viet. c. 99,8. 12). ‘‘Conviction” in this wise means a verdict or pk«. of 
guilty (B. V. Blahy [1894], 2 B. 170). A jH^rson charged with this felony 
must be acquitted not only of the felony, but of the w'coml oifence, if the 
previous conviction is not proved (JB. v. Thimm, 1874, L. II. 2 C. ('. 11. 141). 
Persons convicted after one previous conviction of oileiice {f) are guilty of 
misdemeanour; after two such convictions *ire guilty of felony (24 & 25 
Viet c. 99, 8. 21). As to the proof of previous conviction, see PiiKVloijs 
Conviction. 

Defacing. — It is a misdemeanour to deface any current gold, silver, or 
bronze coin by stamping names or words thereon. The juiiiiHliment is im- 
prisonment for not over one year. The offence is committed even if the 
coin is not otherwise impaired (24 & 25 Viet c. 99, s. 16). 

Attempting to put a defaced coin into circulation is juinishable on 
summary conviction on a prosecution with the consent of the Attorney- 
General (24 & 25 Viet c. 99, s. 17). 

Coining Tools, etc. — It is doubtful wdietlier i) 08 Hession of coining tools 
was a common law offence (see 1 lluss. on Crimes, Olh ed., 198), but now 
it is a felony for any person, without lawful authority or excuse, knowingly 
to make or mend any appliances, macliines, or tools ada[)ted and intended 
(a) for counterfeiting British or foreign gold or silver coin (24 & 25 Viet 
c. 99^ s. 24) ; (b) for counterfeiting current copper coin (24 & 25 Viet c. 
99, 8. 14). (c) The conveyance of tools or coin out of the mint, without lawful 
authority or excuse, is also a felony (24 & 25 Viet. c. 99, s. 25). These 
provisions apply to aj)paratii8 such as a galvanic Imttery (B. v. Govern 1863, 
9 Cox, C. C. 282). 

The pimishment for (a) and (c) is penal servitude for life or not less than 
three years, and Tor (6) penal 8er>dtude from three to seven years. 

Procedure, etc. — Any person who finds counterfeit coin, or filings or clip- 
pings of coin, or coining appliances, is bound to seize them and take them 
before a justice of the peace ; and if there is reason to suspect commission of 
an offence against the coin, a justice may issue a search wairunt fomxecution 
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in the house of the suspected pmon. Coin, etc., seized with or without 
warrant is to be preserved under justice’s order for evidenee, and after that 
banded over to the mint authorities (24 & 25 Viet. c. 99, s. 27). 

Persons found committing any indictable offenee against the Coinage 
Act may be arrested by any person without warrant (24 & 25 Viet. c. 99, 
8. 31). 

Where lawful authority or excuse is an answer to a charge under 
the Act, it must be proved by the accused. The purpose of the words is to 
protect officials dealing with counterfeit coin under proper instructions. 
As to the nature of the excuse to be proved, see Diekim v. GUI [1896], 2 
Q. B. 310; Ji. v. Harvey, 1871, L K. 1 C. C. E. 285. Counterfeiting a 
coin means so dealing with a piece of metal as to make it resemble, 
or likely to jwss for, a genuine cr»in of a kind other than that which 
it was when it was dealt with (see K v. Hermann, 1879, 4 Q. B. D. 284). 
As to counterfeiting foreign coin, see Coin, Fokeion. The fact that a coin 
is counterfeit may he proved by any witness, not, as at one time, only by 
a mint offieial (24 & 25 Viet. c. 99, s. 29) ; and the offences of counterfeit- 
ing, etc., are complete even if the counterfeit coin is not perfect or fit for 
uttering (s. 30). The venue for coinage offences is regulated by secs. 28 
and 36 of the Act of 1861, the latter section relating to offences in the 
Admiralty jurisdiction. The offences punishable by penal servitude for life 
are not, the rest are, triable at Quarter Sessions {q.v.) (5 & 6 Viet. c. 38, s. 1). 
Accessories and abettors may be tried and punished as in the case of all 
other indictable offences (24 & 25 Viet. c. 99, s. 35) ; and see Abettor ; 
Accessory. The wtsts of prosecution of oflences relating to the coin are 
pyable out of the lowil rate, in a jnivate prosecution, on conviction only ; 
in a prosecution by the Treiisury solicitor, in all cases, ai»i)arently without 
any discretion of the Court to disallow them (24 & 25 Viet. c. 99, s. 42). 

[For further authorities, see Creaves, Crim. Law Conwlidation Acts; 
Archbold, Cr. PL, 2l8t ed., 855-882 ; Kuss. on Crimes, 6th ed., 209-248 ; 
Stephen, Dig. Cr. Pr., 5th cd., 354-361.] 


Colllf Colonial. — l. The history of the currency in British 
colonies during the last three centuries “lias exhibited the phenomena, 
singly or in combination, of barter, monometallism, gold, silver, and even 
copper, bhnetallism, and i»aper currency of all grades of imperfection.” Its 
details have been exhaustively treated by Mr. Chalmers in his History of 
Colonud Currency, 1893, which, though not an official publication, has been 
propped with the fullest access to official means of information here and 
colonial. At present the coiiu^e of some colonies is based on sterling 
standards, of others on non-sterling standards — gold, bimetallic, or silver, 
which are detailed in Chalmers, pp. 30, 31. 

2. Under the Coinage Act, 1870, colonial coins may be made current in 
the United Kingdom, and the Orders in Council which regulate ^eir 
currency, so far as in force, are collected— those before 1890 in Statutory 
Eules and Orders, Eevised, vol. L pp. 615, 618, and vol. viii. pp. 615-666 ; 
those since 1890 in the appendices to the official volumes of St. E. & 0. for 
1893, 1894, 1895, and 1896. Except Australian gold coin, no colonial 
coin is a legal tender in England. The supply of Bfitish silver and 
bronze coin from the Mint to the colonies is governed by r^ulations of 
1881 (printed in Chalmers, p. 456), under which the cost of conveyance 
to the TOlony is defrayed by the Eoyal Mint, and the colonial authorities 
are requined to collect and return worn coin for exchange at its token value. 
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3. liio provision as to the amount of Britisii coin winch is a 1^1 tender 
varies In cufferent colonies; but as to the Australasian colonies (except 
Fiji and New Guinea) it is now the same as in England, by O^er in 
Council dt August 1896 (St R. & 0., 1896, p. 13). 

4. (fences , — Two Acts as to coinage odences in the United Kin^om 
(2 & 3 WiU. IV. c. S4, and 7 Will. iv. and 1 Viet c. 90) were by the Coin^ 
Offences (Colonies) Act, 1851, 16 & 17 Viet c. 48, extended to all Briti^ 
colonies and possessions. The provisions of this Act, which make im{)or- 
tation into colonies of coin counterfeiting British gold or silver coin from 
any royal Mint a felony punishable by transportation for life, may (s. 2) 
be modified by colonial legislation (s. 4), and do not apply to colonics 
in which legislation for the same purpose existed in 1851 (s. 3). 

The provisions of the Coinage Offences Act, 1861, 24 & 25 Viet c. 99, treat 
all colonial gold and silver coin coined in a royal Mint or lawfully current 
under proclamation or otherwise in the delinition of “ the Queen’s current 
gold and silver coin,” and colonial copper, Inonzc, or mixed lueUil coins in 
the definition of “the Queen’s copper coin” (s. 1), so that the i^enalties 
of the Act apply to offences with respect to colonial as well as British 
coina 

See Coin, British. 

Coilif Foreign. — l. Although there is power to make foreign 
coin current under the Coinage Act, 1870, it has not been exercised as to 
the United Kingdom, and no foreign coin is a legal tender in tlie United 
Kingdom.* Under the (’ustoins Act, 1886, 49 iSi 50 Viet. c. 41, s. 2, authority 
is given by pro(?lanialion to stop importation of any coin made abroad 
specified in tlie proclamatbm. This power was exercised in May 1887 
(St. It. & 0., Ilevised, vol. i. p. 623), forbnlding the imjMirtation of foreign- 
madf3 coins (»f any material, except gold and silver. This was intended 
to get rid of the importation of French bronze coin, which had beeli 
found profiUible. The circulation of Hanoverian medals and other 
tokens, which are too like current coin, was prohibited by 46 & 47 
Viet. c. 25. 

2. In certain colonies foreign coin is li*gal tender, and in some, cj/, British 
Honduras, the standard and almost the sole medium of currency. Its cir- 
culation is regulated in some colonies by local Acts or Ordinances ; in others 
by Imperial Orders in (Jouncil or ]u-ociaiiiations. All in fence uj» to 1893 
are referred to in ClialnierH on Colonial Currem ijy and all the Imperial 
Orders, etc., are printed in the volumes of the Stiitutory Buies and Orders 
referred to under Coin, Colon iai^ 

It is felony to counterfeit any foreign gold or silver coin or without 
lawful authority or excuse to bring or receive into the United Kingdom a 
counterfeit of any such coin with knowledge that it is false or (Miunterfeit. 
The penalty in each case is penal servitude from three to seven years 
or imprisonment with or without hard labour for not over two years (24 & 
25 Viet. c. 99, 88. 18, 19 ; 54 & 55 Viet. c. 69, s. 1). 

Uttering such foreign coin is a misdemeanour, punishable for a first 
conviction by not over six mouths’ imprisonment; for a second by not 
over two years’* imprisonment, in each ease with or without hard labour 
(24 & 25 Viet. c. 99, ss. 20, 21). 

If it is done after two previous convictions, it is a felony, piuiishable 
by penal servitude for life or not less than three years, or imprisonment as 
on a second conviction (24 & 25 Viet. c. 99, s. 21). • 
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Counterfeiting foreign coin which is not gold or silver or of metals of 
equal value is a misdemeanour, punishable bj penal servitude for three 
to seven years, or imprisonment as last stated (24 & 25 Viet. c. 99, s. 22). 
Any person who without lawful authority or excuse (which he must prove) 
is found with more than five pieces of counterfeited foreign coin, on 
summary conviction may be fined not more than 408. (24 & 25 Viet, c, 99, 
8. 23), and forfeits the coin, which is to be destroyed. Half the penalty 
goes to the poor of the parish. Payment can be enforced by imprison- 
ment in dekult (24 & 25 Viet. c. 99, s. 23; 42 & 43 Viet. c. 49, 
ss. 5, 47), 

See Coin, Biutish. 


Colld.t8rd.l« — The word " collateral ** is of frequent use ki law, where 
it bears its ordinary signification of “ paraller* or “additional.” It is used 
in a variety of connections; ejj. we speak of a collateral agreement, 
collateral security, collateral relations, and collateral facts. 

A collateral agreement is one related, but aiudllary, to the main contract 
come to between parties. It may be either written or verbal. In connec- 
tion with agreements relating to a proposed dealing in land, questions have 
sometimes arisen whether agreements collateral to this main purpose are 
within the Statute of Frauds, and whether, therefore, they should be in 
writing; but it appeai-s that such do not recpiire to be in writing; it is 
otherwise, however, if the collateral terms are inseparable from the main 
contract (sec Dart, Vendora and l^ir/umrs, Gth ed., pp. 231 ct seq,). In 
connection with other verbal agreements collateral to written documents, 
(luestions have frequently arisen, when it was sought to give them in 
evidence, as to their admissibility. The general rule with regard to this is 
that a verbal collateral agreement as to any mattei- on which the written 
agreement is silent, and which is not inconsistent with its terms, is 
admi88il)le, if, from the circumstances of the case, it can be inferred 
that the document was not meant by the parties to form the complete 
agreement between them (see Stephen, J/it/cst of the Law of Evidence^ 
art. 90). 

When used in the phrase “ collateral secuirity,” the word “ collateral ” bears 
its ordinary signification, viz. “ parallel ” or “ additional,” unless, from the 
circumstances of the transaction, it appears to have been used by the 
parties as meaning “ secondary ” (see observations on the phrase in In rc 
Aihill, Athill V. AtJUlf 1880, 16 Ch, D. 21 1). 

The phrase “ collateral relations ” is used in opposition to “ lineal re- 
lations.” Collateral relations are those wdio are descended from the same 
stock or ancestor, but not, like lineal relations, descended the one from the 
other. For the different methods of computing the degrees of relationship 
between collaterals, see the title Blood Eelation. 

Collateral facts in the law of evidence are those not bearing directly on 
the issue before tlie Court. As a geneml rule, they are inadmissible, but 
to this rule there are certtiin exceptions. For example, the character of a 
witness is collateral to the issue, but it is permissible to cross-examine the 
witness regtirding it. Again, evidence of collateral facts may sometimes be 
given to contradict a witness, it may Ikj shown that he has previously 
made a statement relating to the case at variance with his evidence at the 
trial (Stephen, Digest^ arts. 131, 132). In criminal cases, collateral facts 
may be adduced in evidence by the prosecution to show guilty knowledge, 
or malicef or intent, or system, on the part of the prisoner. 
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Collation to Benefice.— See Apvowson ; Presentation. 
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Collative Advowson.— See Advowson. 


Collecting* Society — m a branch of a friendly mnnety, whether 
registered or unregistered, which receives contributions or premiums by 
means of e 4 >Ilectoi*s at a greiiter disUuiee than ten miles from the registennl 
office or princiiml place of business of the society (59 & GO Viet. c. 2G, s. 1). 
Such a society, if registered, is subject to the Friendly Societies Act, 
1896, 59 & 60 Viet. c. 24, and also to the sjwcial (ddigations and regula- 
tions of the Collecting Societies, etc.. Act, 1896, 59 & 60 Viet. c. 60; if 
imregistered, only to the latter Act, and so mucli of the former as is 
expressly incorjiorated. See Friendly Society ; Industrial Assurance 
Company. 


College. — The ivlhjiu of lioiuan law were 8 (K.‘ieties of traders or 
craftsmen, the nienibers of which enjoyed certain juivileges and exemptivic.h 
(see U. 47, 22, and (\ 11 , 17). In English law, the term college is properly 
applied to incorjMirated societies only ; as to “colUges by reputation/' see 
4 Kep. 106. The proprietors of a private scliool or institute sometimes 
assume the style of a college ; they accpiire, of course, no legal right or 
ju’ivilege l»y doing so. Of colleges ju-operly so called, some (r.//. the C’cdlege 
of riiysicians or the Heralds' College) are ju'ofessional societies; otliers 
VV/. tlie College of St. Mary at Winchester or ('lifton College) are public 
schools. Colleges in the Universities of Oxford and ( 'ambridge ai‘e in tluur 
nature lay eleemosynary corjiorations. Some are of r(>yal foundaticai ; in 
othei*h the king was fnndaior iiaipints^ the subject j^erson who ju'ovided 
the emlowment being described as /W/w/a/cr A subject founder’ 

was usually j^ermitletl Ut reserve the right of visitation to himself and 
his heirs or successors in otlic.e ; where there is no visitor sj^ecially 
appointed, the common law gives the right to the Crown ; the right 
is exercised by the Lord (’haiicellor under the Credit Seal. I/»rd 
Mansfield thought that a mandamttH woubi lie ta comj»el a college 
to hold an eleition in accordance with its statutes; but in JL v. ^SV. 
Cathcrim'\ Hall (1791 , 4 T.li. 'l'X \ ; 2 E.ll. ‘ffi9) the Court <leclined to interfere, 
and referred tlie question to tlie Lord Chancellor. Some c.olleges obtained 
bulls of foundation from the I’oja:?, but all jiowers of visitation exerciscMl 
l)y the Bishop of Ilome w^ere transferred to the Crown by the 25 
lien. VIII. c. 21. 

The governing body of each college consists f>f the head (wdio is styled 
mast^*, provost, warden, etc.) and the fellows, or such of the fellows as arc 
qualified by the statutes to vote. The scholars are on the foundation, 
though not members of the governing laxly ; the students or graduates, not 
lieing fellows or scholars, whose names arc* on the books, are usually 
descrited as meihbcTs of the* college*, but in law they arct mcircdy boarders 
(Cowp. 319). TI 4 * tenure, duties, and cMiiolument.s of heads, fellcnvs, and 
scdiolars are now regulated ehietty by the statutes framed liy the.* Com- 
missioners ap}Mnnte<t under the Oxford University Act of 1854, the 
Cambridge University Act of 1856, and the Univeimties Act of 1877. In 
managing their property, colleges were formerly restricted by the provisions 
of the 13 Eliz. e. 10 , and 14 Eliz. c. 11, but the Universities anfi College 
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Estate Acts of 1858 and 1880 have given large powers of leasing, etc. 
The authorities of a college are in keo parentis to the undergraduates, and 
questions of discipline are, generally speaking, left to the decision of the 
forum Aomesiimm. For the position of a feUow, see the case of FeiAd v. 
King’s College, 1847, 10 Beav. 491, where it was held tb^t a fellow was not 
forbidden by any rule of public policy to assign the income of his fellow- 
ship, though such an act might possibly subject him to deprivation imder 
the college stiitutes. Lay college oflices are within the Universities Tests 
Act, 1871, but in tlie Hertford College case, 1879, 3 Q. B. D. 693, it was 
held by the Court of Appeal that the Act applies only to colleges subsisting 
before it was passed, and does not prevent the creation of new colleges, 
the endowments of which are confined to the meml^ers of a particular 
religious body. 


Collegiate Body . — All association, formed hy royal licence, of 
several colleagues (Lat. couegiati) as a civil corjxuation or college for special 
piirpo8(38 connected with literature, science, or art, and endowed with special 
privileges and revenues. The first European colleges were founded by tlie 
Dominicans and Franciscans, and were hostelries for the use of the members 
or bursars, students of these orders, and it was on the lines of these 
institutions that the collegiate system of tlie two great English Universities 
of Oxford and (yamliridge were formed. In England only the Crown can 
incorporate such bodies, or license others to assign teiu])oral livings therein, 
and by the College (.liarter Act, 1871, o4 & oh Vic-t. c. 68, all clyirters for 
the foundation of new colleges and universities, which may be referred to 
the Queen in Council, shall be laid before Parliament for a period of not less 
than thirty days before the rejiort shall be submitted to Her Majesty. 
Among non-university collegiate bodies may be mentioned the lloyal Society 
for the Advancement of Natural Knowledge, the Jioyal College of Physicians 
and the Royal College of Surgeons. The word “collegiate” has also been 
wrongly assumed by certain scholastic institutions aiming at a high grade 
or having high lueteusions. As to the ]K)wers of the English Universities 
and other colleges to sell and lease land, see 21 & 22 Viet. c. 44; 23 & 24 
Viet. c. b9, ami 43 & 44 Vi(?t. c. 46. For regulations affecting the 
College of Pliysicians, see 32 Hen. viii. c. 40 ; 23 & 24 Viet. c. 66, s. 3, 
and 49 & 50 Viet. c. 48 ; and for those affecting the (.^Jlege of Surgeons, 
see 18 Geo. ii. c. 15; 38 & 39 Viet. c. 43, and 40 & 50 Viet. c. 48, 
88. 3, 7). 


CollCgfiatC Church. — A religious house built and endowed for 
a society or boily corjxirate, including a college or chapter consisting of a 
dean or president ami canons or preliendaries. Although independ^it of 
any cathedral, such churches ai-e nevertheless under the jurisdiction of the 
bishop of the diocese in which they aits situated, and he exercises visitorial 
powers iiver them. Those surviving at the jirescnt day are Westminster, 
Windsor, Wolverhampton, Heyteslmry, Southwdll, Middleham, besides 
Brecuin (Walea) and Galway (Indand). Of tlie two firsjt mentioned the 
Crown is visitor. As to the government and armngement of collegiate 
churches, see 3 & 4 Viet. c. 113; 4 & 5 Viet. c. 39 ; 27 & 28 Viet. c. 70, 
and 36 & 37 Viet. c. 39. Their services do not vary from those in the 
cathedrals. As to the resignation of incai)acitatod deans and canons, see 
35 & 36 Viet. c. 8. See Dean and CHAPrait 
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Within the limits allowed to this article it is impossible to do more than 
indicate shortly the various legal as|)ect8 of the subject ; and it is pro|)Osed 
to do so, omitting the details of practice, for which reference must be made 
to the recogniseil authorities (Marsden, Colimo7iJi at Sfa, and Williams and 
Bruce, Adwiralhj Pratikt^ under the following heads, namely — 1. The 
inaritiiiie and eomnion laws; 2, The legislation dealing with tlic subject; 

The jurisdiction ; 4. Tlie law applicable ; 5. The liability for collision ; 

0. The measure of ilamages ; 7. The regulations ; S. (Vdlision as an 
exception in {)oli(‘ies and bills of lading. 

1. Collkiom muhr thr Maritimi' and Virmnion Lairfi, — Before this subjoct 
was dealt with by municijMil statutes and international regulations, it mms 
gnvenied by the general maritime law, as a<lnnnistered in the Admiralty Court. 
Actions for collisions lietwceii shijis urere said to ]»e vommvnis juris, and were 
thus cognisable in ^luit C(»urt wliatever iniglit bo the nationality (»f the shiiw, 
and enforceable by a ]»roccss in irm on seizure (»f the ship, to the negligent 
navigation of which it was alleged that the collision was due. The <|iu»Htion 
of negligence w'as determined by the rules of navlgatitui generally recogniscMl 
by the jirfictice of sailors, r.//. sailing vessels on the jwirt tack gave way to 
those on the starlMiard tack; and ships sailing free to both the former; 
ships under way had to avoitl ships at anchor, and HteainslnpH to keep clear 
of sailing 8hi[)s (The Dumfries^ 185(), Swa. G.’», and 10 Moo. 1\ C. 4G1, 
Knglish and Danish ships ; 'Plie Zollvcreiu, 185G, Swa. 9G, Knglisli and rnm- 
sian shi})s; Thr Johan Frinlrkh, 1839, 1 liol». W, M5, both foreign ships; 
The Sa.eonUi and EdipH(\ 18G2, liUsli. 410, Ilritish and foreign ships). All 
the high seas wercs within the jurisdiction of the Admiralty {The Johan 
Friedrich, ante): full dainages were recoverable from the shij) in fault {The 
Carl Johan, 1821, l/ml Stowidl, cited in Thi Dundee, 1 Hag. Adm. 1 13 ; The 
Girolamo, IS.'U, .*» Hag. Adm. 1G9) ; and the owner f»f the sliiji was rendered 
liable by the jirocess against the sliip for damage done hy lier neglig(;nt 
navigation {The Leon, 1881, G P. JX 148), At common law there was a 
similar jurisdiction for all <Iamage done by sliips, whetlier <m tlie high seas 
or wdthin the body of an Knglish county (where the Admiralty hatl no 
jurisdiction), hut this w<is not enforceable in rein, and was only available 
where the owner of the iiegligmit ship was resident within the jurisdiction. 
In it, as in the Admiralty jurisdiction, the rinestion of liability was 
determined hy the general rules of navigation {Handayside v. Wilson, 1828, 
3 Car. & P. 528). 

2. Legislation, — The subject was first dealt with hy the liegislatiire in 
1846 (9 & 10 Viet. c. 100), after the London Trinity House had six years before 
made a rule for the navigation of steiiinships, namely, that they shall pass 
on tlie starboard hand of each other, which, though not having the force of 
law 5 was enforced by the Admiralty Court (I'he Friends, 1842, 1 Bob. W. 
484, 488; The Duke of Sussex, 1841, ditto, 275; The Imrmganda Sara 
Clasina, 1852, 8 Moo. P. C. 75). Under the Act of 1846 and succeeding 
Acts of 1851 (14 & 15 Viet. c. 79) and 1854 (17 & 18 Viet. c. 104), the 
Admiralty were given power ta make regulations as to lights to he carried 
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by vessels, and it was laid down that ships meeting each other should paw 
each other on the port side, and in narrow channels shall keep to their 
starboard hand (Admiralty orders as to lights were made in 1851 and 1858, 
given in »Swal>ey, Appendix); and in 1862 regulations were embodied in 
the M. S. A. of that year (25 & 26 Viet. c. 63) with regard to the navigation 
of British ships in all waters, and foreign ships in Brifish waters. These 
were succeeded by regulations made under Order in Council in 1863. 
Until such regulations received the approval of foreign countries, they had 
no effect beyond these limits ; and consequently in collisions outside British 
jurisdiction in which a foreign ship was concerned, the question of liability 
was decided by the general maritime law (The Dumfries^ ante; The 
Zollverein, ante; The Saxonia, ante). The regulations of 1863 and their 
successors have, however, been adopted by all maritime nations, and have 
thus formed from time to time a code of general maritime, law for this 
jmrpose. 

The present law governing the subject is contained in the Merchant 
Shipping Act, 1894, which only reproduces its predecessors* provisions on the 
subject. By this Act the Queen is empowered, on the joint recommendation 
of the Admiralty and the Board of Trade, by Order in Council to make regu- 
lations for the prevention of collisions at sea, and may legulate the lights to 
be carried and exhibited, the fog-signals to te carried and used, and the 
steering and sailing rules to be oy>served by 8hij>s ; and those regulations 
(in this Act referred to as the Collision Kegulations) sliall have effect as 
if enacted in this Act Tlie collision regulations, together with the 
provisions of this part of the Act relating thereto, or otherwise relating to 
collisions, shall be observed by all foreign ships within British jurisdiction, 
and in any case arising in a llritish Court concerning matters arising within 
Britisli jurisdiction, foreign ships shall, so far as respects the collision 
regulations and said provisions of this Act, l.^e treated as if they were British 
ships (s. 418). Under this power regulations have been made from time to 
time, especially in 1863, 1880, and 1884, the last named of which are in 
force at the present niomerit. Ships, whether British or foreign, may be 
inspected by Board of Trade surveyors, to see that tliey are properly provided 
with lights and fog-signals ; and if a notice from the surveyor to make 
good deficiencies in this respect be disregarded, the ship may be detained 
till the surveyor certifies that she is proi)erly provided ; or the owner may 
appeal to the Court of Survey for the district, and a report is made by that 
Court to the Board of Trade, who may grant the certificate, unless the 
surv'eyor is accompanied by a representative of the owner during the 
survey, when, if they agree, there is no appeal (s. 420). Local rules for 
lights and mananivres in navigation in harbours, rivers, or other inland 
waters, are saved, if existing, or may be maile by Order in Council if there 
is no other authority to do so (s. 421). Every case of collision and its 
circumstances are to be entered in the oflicial log of the ship, and signed by 
the master, and either the mate or one of the crew, under penalty of % £20 
fine (s. 423). Accidents causing loss of life or serious injury to persons, or 
material damage afftn^ting her seaworthiness or efficiency in hidl or machinery, 
sustained or caused by a steamship, must be reiK)rted to the Board of Trade 
(s. 425) ; and the Board must also he given notice of the loss of a British ship 
(s. 426). Her Majesty may, l)y Order in Council, make ruletf as to what signals 
shall be signals of distress, and the signals fixed by these rules shall be 
deemed to signals of distress (s. 434). Tlie collision regulations may be 
applied by Order in Council to the ships of any foreign Government which 
is willing that they, or the provisions of the Act relating thereto as to 



COLLISIONS AT SEA 


87 

coUisioiUI, Bhall do bo when such ships are beyond British jurisdiction, and 
such sbipB thereby for the })urpose of the said regnlations and provisions 
may be treated as if they were British ships (s. 424). Under an identical 
provision in the former Acts, the present regulations (those of 1884) have 
been applied to the ships of France, Greece, Portugal, Italy, Sweden, 
Noru’ay, Brazil, Tftrkey, Chili, and Denmark; ami those of 1880 still apply 
to ships of Austria-Hungary, llelgium, Germany, Netherlands, Kussia, Spain, 
United States, Ecuador, Hawaii, and Japan. 

The sanction which enforces the observance of the regulations is as 
follows : — All owners and masters of ships are to observe the regulations ; 
wilful infringement of them by owners or masters is a misdemeanour ; if 
any damage to person or proj)erty arises from non-cJjservanee of tliem, it is 
to be deemed due to the wilful default of the jKU'son in charge of the deck 
at the time, unless it is shown to the satisfaction of tlie Court that the 
circumstances of the case made a departure from the rogulations necessary ; 
when in a case of collision it is proved that any of the collision iTgulations 
has been infringed, the ship infringing the regulation is deemed to be in 
fault, unless the de|)arture from it was made necessary by the circumstances 
of the case (s. 419). 

The ellect of this is to create a statutory presumption of fault on proof ui 
the infringement of a regulation, which can only be met by showing that 
such infringement was necessjiry for the safety of the navigation (Lord Hlaek- 
burn, The Khe(Ure[ 1880, 5 A]>p. Cas. 876. 882; and, for instances, see The 
Chilian, 1881, 4 Asp. 478, and The Iknares, 1888, 9 P. I). 10), or that such 
infringement could not by any possibility have contributetl to the colli- 
sion, the* burden of showing tliis lying on the jwirty guilty of the 
infringement, and proof that the infringement did not in fact c.ontiibute to 
the collision being exclud(Ml {The Fanu}/ M. Carvill, 1875, 18 App. Cas. 455, 
note (P. C.), followed in 3'he Glamorganshire, 1888, ditto, 454 (P. (A), and 
ajjproved by the House of Lords in The Dake of lincrlrurh [1891], Ajip. Cas. 
810). Previously to 1878 it was necessary in each case to ascertain whether 
the infringement of a regulation actually caused or contt*ibute«l to the colli- 
sion or not (The Fenham, 1870, L. K. 8 P. C. 212; The JiovtfainviUr, 1878, 
L. K. 5 ditto, 316); but this was altered by a provision of the Merchant 
Shipping Act of tliat year identical with the present law (36 & 87 Viet, 
c. 78, 8. 17 ; The Khedive, ante). 

In the folloAving cases vessels have been held to blame for the 
infringement of a regulation which liiight possibly have contributed to 
the collision: a steamer under way without a masthead light, though 
the other ship saw her side light some time before collision (The Lapyring, 
1882, 7 App. Cas. 512); a shiji’s light not burning when slie was first 
sighted (The llihcvnia, 1874, 2 Asj). 454); not sounding a mechanical fog- 
horn, though a mouth-horn, which was used instead, was actually heard 
by the other ship, and at the time that tlie vessel sailed from port the 
regiflation requiring a mechanical horn was not in force (The Love Bird, 
1881, C P. D. 80). While in the follovring cases such infringement has been 
held without possible effect on the collision : side lights showing over the 
wrong side, owing to their not being properly screened, but still not visible 
to the approaching vessel (The Fanny M, Carvill, ante)\ where a sailing 
trawler when tftiwling did not show side lights but only a masthead light, 
but it made no difference, as the other vessel would not have seen them as 
she had no lookout (The Englishman, 1877, 3 P. D. 18), or a sailing trawler 
carrying a masthead light as well as side lights, but such masthead light not 
being visible to the other vessel (The Chusan, 1885, 5 Asj). 476); jf, side light 
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partially obscured by a bellying foresail from showing right ahead when the 
other vessel was a point and a half on the other bow {The Duke of 
Bujcdeuch, ante) ; a brig being overtaken by another ship, and candying arf 
improper stern light, wliich could not have been visible to the other ship 
{The Breadalhane, 1881, 7 P. I). 186). 

This statutory presumption, liowever, will not arise upon any infringe- 
ment of a regulation which is applicable to the case: it only does so if 
those in charge of the vessel acting with reasonable and ordinary 
knowledge and skill know that the regulation becomes applicable (Lord 
Blackburn in The Khedive, ante ; Lord Esher in The Beryl, 1884, 9 P. D. 
137 ; Lord Herschell in The Theodore H. Rand., 1887, 12 App. Cas. 247, and 
The Memnon, 1889, 6 Asp. 488). “ A man need not exercise his judgment 
instantaneously, a short but very short time must be allowed for this 
purpose ” (Butt, J., The Emmy Home, 1884, 9 P. D. 81). • Tliough the 
regulations are intended for “preventing collisions,” it seems that this 
presumption will apply, even where the collision is from the first 
inevitable {The Buckhurst, 1881, 6 P. D. 152 ; The Khedive, ante. Lord 
Blackburn, ])p. 885 and 895), for the statutory rule was enacted to lessen 
the results of collision (Lord Watson, ilml,). The words “ collision regulations ” 
upon infringement of which this presumption of fault arises include, besides 
the general regulations, regulations made by Order in Council under sec. 421 
and its ])redoce8sors, ejj, the Humber statutory rules {The Ripon, 1885, 10 
P. D. 65), statutory rules in the Mersey {The Lady Downshire, 1878, 4 P. D. 
26 ; The Vera Cruz (No. 1), 1884, 9 P. IJ. 88), or those under the Dock- 
yard Ports Regulation Act, 1865 (28 & 29 Viet. c. 125, s. 7), or those under 
the Solent Navigation Act, 1881 (44 & 45 Viet. c. 219, s. 8); but not local 
rules made under a local Act, e.y, the Thames rules {The Harton, 1884, 9 P. D. 
44; The Monte Rom [1893], Prob. 23). But if the regulations apply to the 
locality of the collision as well as the local rules, the section comes into 
force on a breach of the general rules {Ttw Orel v. AriadM, 1881, 9 Sess. 
Ca. (4th) 118, collision in the Clyde). Where rules under a local Act prevail, 
no presumption of fault arises on the breach of any of them, but such fault 
must be shown to have contributed in fact to the collision {The Moiite 
Rom, ante). 

An infringement of an applicable regulation may also be so trifling 
as not to oblige the Court to find the vessel in fault, e.g, a side light 
obscured by the cathead from 2i to 3 degrees, though otherwise in 
accordance with the regulations {The Fire Queen, 1887, 12 P. D. 147); 
“ a literal compliance with the regulations is an impossibility, what we must 
look to is whether there is a reasonable compliance with them” (Butt J., iUd,\ 

The Merchant Shipping Act similarly attaclies a presumption of fault 
to breach of another duty of all ships in collision. In case of collision it is 
the duty of the master, or person in charge, of each vessel, if it can with 
safety to itself do so, to render assistance to the other, and stand by her so 
long as it is necessary, and to give to the master of the other ship the name 
of his ship, and the port to which she belongs, and the ports from which she 
comes and whither she goes. If any master fail witliout reasonable cause 
to do so, in the absence of proof to the contrary, the collision is to be deemed 
to have been caused by his wronrful act, neglect, or default: he is guilty of 
a misdemeanour, and is liable to have his certificate cancelled or suspended 
(s. 422). Under the old Admiralty law in the event of failing to “ stand 
by,” the ship, though not held to blame, was condemned in the costs of the 
suit {The Celt, 1836, 3 Hag. Adm. 321), The present section reproduces sec. 36 
of the M.^. A, 1872, and casts on the ship infringing it the burden of 
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provii^ that the collision was not due to her n^Ugence. A ship has been 
BO hel^ to blame, although too much damaged to render assistance, for not 
Imswering signals of distress from the other ship {The Emmy Haase, ante; 
The Adriatic, 1875, 3 Asp. 16). When the collision is l>etween a tug and 
tow and a third ship, the tug iiuist stand h)^ tlie ships in collision, but this 
statutory duty will not prevent her recovering salvage for so doing if the 
coliisioli is not due to her negligence ( 7*hc Hannibal v. The Queen, 1867, 
L R. 2 Ad. & Ec. 56). The “person in charge” is the master and not the 
pilot, and if a ship while in cliarge of a compulsory pilot fails to stand by 
after a collision, her owners are none the less able to plead compulsory 
pilotage as a defence to the collision {The Queen, 1867, L. R. 2 Ad. & Ee. 
354). The section lias been applied to a case of collision with an open 
fishing boat {Ex parte Ferguson, 1871, L. R. G Q. K 280). 

These two statutory presumptions, it seems, apply to all ships whether 
British or foreign, and whether in British waters or not {The Magnet, 1875, 
L. 11. 4 Ad. & Ec. 417 *, llie Englishman, ante ; The I^ove Bird, ante ; The Vera 
Cruz, ante ; Marsden, 63) ; except ships belonging to Her Majesty, which are 
exempt from the provisions of the M. 8. A. {HjLS, Topaze, 1 864, 2 M. L, 0. 38, 
and HME, Supply, 1865, ibid. 262; M. S. A. s. 741), but are governed In 
Admiralty regulations which are in identical Utius with the general uius, 
and thus a Queen’s ship has been held liable und(*r the presumption contained 
in sec. 419 {The Lajy^oing, 1882, 7 App. Cas. 51 2). I'liere are similar provisions 
in several of the British colonies (Marsden, 64). The other legislation on 
the subject will be found under the next head. 

3. Jurisdiction, — Both the Admiralty Courts and Common I-aw Courts 
had jurisdiction over causes of collision, the former only on the high seas (which 
included all waters where the tide ebbs and flows and wliere great ships do 
go (13 Rich. II. 5 and 15 ibid. 3), and thus foriMgn waters), the latter every- 
where; the former either by a process against the ship or against its owner 
personally, the latter only l»y personal process against tho owner. The 
Admiralty Court vras liable to be prohibited if it exercised jurisdiction over 
cau.ses arising within a county ( V^iolel v. Blague, 1618, Cro. (2), 514; Martin v. 

1664, 1 Keb. 730; Velthvscny. «//•//, 1789, 3 T. R. 316); e.g, in the 
Thames {The Eliza Jane, 1836, 3 Hag. Adin. 335), or tin? Humber ( The Puhlie 
Opinion, 1832, 2 Hag. Adm. 398), or the Solent {71ic Lord of the Ides, iind.), 
oven though the ship were foreign, and there w'ould liave been no remedy 
at common law ; but in this latter case the Admiralty Court did, when not 
prohibited, exercise jurisdiction {The Good Intent v. 71ie Prince Christian, 
1774, Mars. Adrn. 130). The Admiralty jurisdiction was, however, extended 
by stiitntes of the present reign: the Admiralty Act of 1840 (3 & 4 Viet, 
c. 65, 8. G) providing that “ the High ( -ourt of Admiralty shall have jurisdiction 
to decide all claims whatsoever in the nature of . . . damage recinved by 
any sliip or sea-going vessel . . . whether such ship or vessel may have 
been within the body of a county or on the high seas at the time when 
. . . ^he damage was received in respect of which such claim is made ” ; and 
that of 1861 (24 Viet. c. 10, s. 7) providing that “ the High (>ourt of Admiralty 
shall have jurisdiction over any claim for damage done by any shij).” Under 
these provisions it has been held that the Admiralty Court has jurisdiction 
over a collision between two British sliips in foreign inland waters {The 
piana, 1862, LuSh. 539), or a collision between two foreign sliips in foreign 
inland waters {The Courier, ibid, 541); though in an earlier case the Court 
declined to exercise jurisdiction in the case of two foreign ships in a Turkish 
river, 115 miles from the sea {The Ida, 1860, Lush. 6) ; and it has no jurisdic- 
tion over a collision between a British ship and a pier attached 4o foreign 
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soiL even though it belong to British subjects, for that is not a transitory 
action M. Moxluim, 1876, 1 P. D. 107). It had jurisdiction over 
a collision happening in a dock connected with the river Thames, by 
channels provided with gates and locks (JK. v. Judge of City of Ixmdxm 
Court y 1882, 8 Q. B. D. 609). A collision between a ship and a barge in 
the body of a county was triable in Admiralty {The ifalmnay 1862, Lush. 
493) ; but not one between two barges, both of which are propelled by oars, 
as neitlier is a “ ship ” within the statute {Everard v. Kendully 1870, L. K. 5 
C. P. 428) ; it has been since held that a hopper barge not propelled by oars, 
or otherwise than by being towed, is a “ ship ” within the definition given 
in the M. S. A., which is identical with that given in the Admiralty Act of 
1861 (The Macy 1882, 7 P. U. 126). 

The lien for collision against the ree causing it, though she is not herself 
in collision (The Sistersy 1876, 1 P. D. 117), is a maritime one, v?. attaches to 
it even though it has changed hands since the collision {7%e Bold Biiccleuchy 
1852, 7 Moo. P. C. 267), whether the collision l>e on the high seas or in inland 
waters (The Heinrich BjorUy 1886, 11 Apj). Cas. 282, Lord Brain well) ; and see 
Lien (Maritime). Jurisdiction over collisions forms part of the County 
Courts Admiralty jurisdiction, limited to claims for a certain amount. 
See County Courts. Both the Admiralty and common law jurisdictions 
are now vested in the High Court, and the Admiralty Division has thus 
co-extensive jurisdiction with any other; but the process in rem is only 
available in the Admiralty Division, and in causes over which the Admiralty 
Court had jurisdiction; and hence arises tlie importance of the inquiry 
whether, previously to the Judicature Acts, the High Court of Admiralty 
had jurisdiction. * 

Besides the Admiralty statutes, the Merchant Shipping Act gives 
an extended jurisdiction over claims for damage by collision. By sec. 688 
(1)“ whenever any injury has Ikhui caused to any property belonging to Her 
Majesty, or any of Her Majesty’s subjects by any foreign ship, and at any 
time thereafter that shij) is found in any port or river of the United 
Kingdom, or within three miles of the coasts thereof, a judge of any Court 
of Kecord in the United Kingdom . . . may, u])on its being shown to him 
by any person applying summarily that the injury was ])robably caused by 
the misconduct or want of skill of the masti^r or mariners of the ship, 
issue an order directed to any officer of customs or other officer named by 
the judge or Court . . . requiring him to detain the ship until such time as 
the owner, master, or consignee thereof has made satisfaction in respect of 
the injury, or has given security to be approved by the judge, etc., to abide 
the event of any action, suit, or other legal proceeding that may be instituted 
in respect of the injury, and to pay all costs and damages* that may be 
awarded thereon ; and every oilicer of customs or other officer to whom the 
order is directed shall detain the ship accordingly. (2) AVhere it appears 
that 1)efort^ an ajjplication can be made under this section the ship in 
respect of which the application is to be made will have departed froiR the 
limits of the United Kingdom, or three miles from the coast thereof, the 
ship may be detained for such time as will allow the application to be made, 
and the result thereof to l»e communicated to the officer detaining the ship, 
and that officer shall not bo liable for any costs or damages in respect of 
the detention, unless the same is proved to have l)eeh made without 
reasonable grounds. (3) In any legal proceeding in relation to any such 
injury aforesaid, the person giving security shall be made defendant . . . 
and shall be stated to be the owner of the ship that has occasioned the 
damage ;,and the production of the order of the judge, etc,, made in relation 
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to the wcurity, shall be conclusive evidence of the liability of the defendant 
to the proceedings.” It was held under the identically worded section 
(s. 527) of the Merchant Shipping Act, 1854, that this gave a remedy in 
rem against tlie ship {The BUbao, 1860, Lush. 149, damage by a foreign 
ship to a liarge in the Thames, decided liefore the Admiralty Act of 1861). 

An action in perRonam for collision may be brought in any Division of 
the High Court of Justice, and if the ship which has done the damage 
sinks in the collision, this is the only remedy available. If the owners of the 
sunken ship bring a cross cause orcoimter-claiinin respect of the same ex)lliBion, 
they can arrest the plaintiffs’ ship without themselves giving the plaintiffs 
any security to meet judgment in the action in perRonam ; but if the owners 
of the sunken ship first bring their action in rem, and the owners of the 
other bring a cross action in pcrRonain, the former will not be allowed to 
arrest the di^fendaiits* ship without giving tlie defendants security to meet 
judgment in the cross action (Admiralty Court Act, 1861, s. 35; TJu* 
Bongemoni [1893], Prob. 275). An action in personam for collision, wliether 
on the high seas or within British or foreign waters, cannot be brought against 
a person not domiciled within the jurisdiction, unless the writ can be 
served on him within the jurisdiction, and the jurisdiction for this purpose 
ends at low-w'ater mark of the coast, ami no service the writ out of too 
jurisdiction will be ordered in such a ca8e(/« re Smith, 1876, 1 P. I). 300 ; 
7%e Vivar, 1876, 2 P. D. 29 ; Havrk v. Onmers of Franeonia, 1877, 2 C. P. 1 ). 
173). 

In practice almost all cases of collision, owing to the advantage given 
by the process in rem, are tried in the Admiralty Division; and the 
following instances will serve to illustrate the various forms which an 
action f(»r damages by collision may take. It may be a collision between 
two ships on the high seas {Chartered Bank of India v. Netherlands India 
S. N. C., 1883, 10 Q. B. D. 521), or in British waters or foreign whalers, 
whether both shif)s are British or both foreign, or oih» British and the other 
foreign (see aises ante): or between a ship and a shij> aground {'Ike 
Elizabeth ami Adalia, 1870, 3 M. L C. 345); or a slii])sunk {The Ihmjla^, 
1881, 7 P. D. 107 ; The Utopia [1893], App. Cas. 542) ; or a ship at anchor 
{The Batatncr, 1845, 2 Bob. W. 407): or a dumb barge {The Strallom, 1877. 
3 Asj). 371); or a keel, i.e. a craft having no masts and punted by a 
pole {77i€ Sarah, 1862, Lush. 549); or an anchor {71ie Bhosina, 1886, 10 
P. D. 24 and 131); or a lightship, buoy, or beacon, for which a penalty 
of £50 may be inflicted by M. »S. A.,’ 1894, s. 666 {77ie Indus, 1886, 12 

P. D. 46) ; or a tug and tow {77ee Amerkan v. The Syria, 1874, L. li, 6 P. C. 
132) ; or a Ashing boat {Ejejuinte Ferguson, 1871, L. K. 6 Q. B. 280) ; or a dock 
{The Zeta [1893], App. Cas. 468) ; or a j»ier (77n^ Sinf/uasi, 1880, 5 P. D. 241) ; 
or a breakwater {IIlc Uhla, 1867, L. E. 2 Ad. & Ec. 29 n , ; 71ie Exeelsior, 1868, 
ilrid, 268); or a sea wall {The Industrie, 1871, L. K. 3 Ad. & E(j. 303); or 
the stump of a beacon {Gilbert v. (Jor 2 urraiion of Trinity House., 1886, 17 

Q. B. D. 795) ; or a dolphin {The Albert Edward, 1875, 44 L J. Ad. 49) ; or 
a diver {The Sylph, 1867, L. R. 1 Ad. & Fki. 24); or a telegraph cable {The 
Clara Killam, 1870, L. E. 3 Ad. & Ec. 161); or an oyster bed {The Octavia 
Stella, 1887, 6 Asp. 182). 

4. The Law applicable to Colliswmi,— The law to be applied in a case 
of collision geribrally depends on the place where it hapi>ens. A case of 
collision upon the high seas between any ships, whether foreigii or British, 
is governed by the general maritime law’ as administered in England, and 
not by the law of the flags under which the ships are sailing {The Dundee, 
1823, i Hag. Adm. 113, Lord Stowell; The Johan FriedrieJi,\%ZQ,\^oh,^ 
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and The Milan, 1861, Lush. 388, Dr. Lushington ; The Leon, 1881, 6 P. D. 148, 
Sir B. Phillimore) ; and by that law the shipowner is liable for the n^ligence 
of the master and crew of his ship {Chartered Bank of India case, ante, Brett 
and Lindley L.J J.) ; whether the Court has Admiralty jurisdiction or not 
(Sulmarine 7W. Co. v. DklcHon^, 1864, 15 C. B. N. S. 759, 779). Thus in a 
collision between an English and a Spanisli ship, a defence that the damage 
was caused 1)y the negligence of the Spanish ship's crew for which by 
Spanish law the master and crew, and not the owner, were liable, was held 
to be bad (l%e Leon, ante) \ in a collision between t^vo ships sailing under 
the Dutch flag, the general maritime law, and not the Dutch, was applied 
{Chartered Bank of India case, ante) ; while in a case where a French ship 
collided with an English ship on the high seas, and tlie defendant in the 
action pleaded that the damage was not committed by him personally, and 
that he was a French subject and was not by French law responsible for 
the act of the master of the ship (whose negligence caused the collision), 
but that by that law a French company which was owner of the shij) and 
the employer of the master was alone liable, this was held to be a good 
defence to the action {Oencral Steam N, Co. v. Guillov, 1843, 11 Mee. & W. 
877, 895). 

On the other hand, where the collision takes place in territorial waters, 
the governing law is the territorial law ; and if by that law the owner is 
not liable for the negligence c»f his master and crew*, he is free from 
liability in a British Court. Thus where a ship collided with a pier on 
Spanish soil, and the parties agreed that all remedies against the ship and 
her owners shall be tried in England, and the Eiiglisii Court thus had juris- 
diction “ by contract as well as consent,” it was held tliat the lalv of Spain 
must be applied, by which (it was siiid) the owners were not liable for the 
negligence of the master and ci^ew (77^? M. Moxham, 1876, 1 1\ D. 107 ; 
so The Machin, Nov. 1884, Admiralty Court). The same point was raised 
in a i*ecent case {Imperial Japanese- Government v. 1\ & 0. S. N. C. [1895], 
App. Cas. 644), whether a collision l»etwocn a Japanese man-of-war and 
a mail steamer in the Inland Sea of Japan was governed by Japanese 
law, by which the Em|Xjror is not liable for tlic negligence of his 
servants, or by general maritime law, but was not decided. In The 
Stmmia, 1862, Lush. 410, the Privy Council held that in the Solent, 
which is part of the county of Hampshire (see The Lord of the Isles, 
ante), an English statute did not govern navigation, but the general mari- 
time law applied. Though the lex loei does govern for certain purposes, it 
is not allowed in a British Court to exclude the protections given by 
British law, e.g. the employment of a compulsory pilot {The HaUey, 1868, 
L. II. 2 r. C. 193 ; and see Pilot). 

liOcal regulations, whetlier British or foreign, bind foreign or British 
ships respectively in certain waters {The Fyenoord, 1858, Swa. 374; The 
Seine, ibUl. 411, Marsden, 216). 

5. liability for Collision. — IVimarily the actual person whose negligence 
causes the collision is liable for the damages caused by it ; this is the case 
where the negligent vessel belongs to a sovereign, for no process in rem then is 
available against the ship, nor is the sovereign liable in personam {The Athol, 

1 Bob. W. 374 ; The Volcano, 1844, 2 dkd. 337 ; The Birkcnhxad, 1848, 

3 ibid, 76 ; The Bellerophon, 1875, 3 Asp. 58 ; The Parlei/hent Beige, 1880, 

5 P. D. 197) ; and only the officer actually in charge at the time of collision is 
so liable {The Mentor, 1799, 1 Bob. C. 337 ; Nicholson v. Meninsey, 1812, 15 
East, 384 ; 13 B. B. 501). In practice, however, the Lords of the Admiralty 
appear t% defend a suit for collision brought against the officer in cfaaige of 
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a Queea’i ahip, and foreign Goveniments submit themselves to the jurisdiction . 
of the Oourt (TAe Prim Frederick, 1820, 2 Dod. 461). 

Generally the owner of the ship is liable, because he is the employer of 
the persons navigating her, and in absence of proof to the contrary those in 
charge of a ship ar§ presumed to be employed by her owners {Joyce v. Capel, 
1838, 8 Car.& P. 370). Prirndfade the registered owner of the ship is the 
real owner {Frazer v. Cuthbertsan, 1880, 6 Q. B. D. 93, 98, Bowen, LJ.), 
but this presumption may be rebutted by proof that the actual owner is 
somebody else or is not the employer of the persons in charge of the ship 
{ffihhs V. Boss, 1866, L. It. 1 Q. B. D. 534), for tlie shipowner is not liable 
(jiid owner but qud employer (Lord Cairns, Biver Wear Cotnmmwners v. 
Adamson, 1877, 2 App. Cas. 751). The act of negligence must be within the 
scope of the servant's employment {The Thetis^ 1869, 3 M. L. C. 357, wliere 
a captain was held to have implied authority from his owners to take 
another vessel in tow, and to render them liable for a collision in the course 
of the towage) ; and the owner will not be liable for a criminal act of his 
master {The Druid, 1842, 1 Bob. W. 391, a case of wilful collision; The 
Ida, ante, wilfully cutting another ship adrift; so The James Seddon, 1866, 
L. II. 1 Ad. & Ec. 64) ; but lie is liable for tlie wilful negligence of the maste-r 
or crew in infringing the regulations {The Seine, 1850, Swa. 411). even 
though that negligence is criminal {77ic Franconia, 1877, 2 1*. I). 8 and 163, 
manslaughter). Tl^e charterer of a shij) may be in the position of a pro 
hoc vice owner and be liable for her navigation by his servants (see 
(3 iakter-Pakty), when the real owner will be free from liability 
{Hodykinson v. Ferwie, 1857, 2 C. B. N. S. 415). 

The owner of a ship may be liable by statute for damage done by her 
negligent navigation, whether the crew are his servants or not, r.//. by tlie 
Harbours, Docks, and Piers Act, 1847, s. 74, for damage to harbour works, to 
which that Act extends ; and tlie shi]) may be detained by the harbour owner 
till sutlicient security has been given for the amount of damage done by her ; 
and it seems that a maritime lien thereupon arises against the sliip {TUc 
Merle, 1874, 31 L. T. 447); liut this will not make him liable for damage 
done by the ship, owing to vis major, sucli as tenipest or act of God {Biver 
Wear case, ante). It has been a question whether the extent of the ship's 
liaidlity in admiralty for damage by collision is greater than that of the 
owner at (iommon law, i.e. wliether in any case the ship is liable in retn 
where the owner would not be in j^rsowim. The balance of aiitliority is 
in favour of making the two liabilities co-extensive. “ Where damages are 
claimed for tortious collisions, a chattel, such as a ship . . . may be and 
frequently is spoken of as the wrong-doer ; but it is obvious that although 
redress may be sometimes obtained l)y means of tlie seizure and sale of the 
sliip . . . the chattel itself is only the instrument, by the improper use of 
which the injury is inflicted by the real wrong-doer" (Selwyn, LJ., Tlw 
Halley ^ 1868, L. 11. 2 P. C. 193, 201). “ In a claim made in respect of a 
collision the property is not treated as the delinquent per se. Thougdi the 
ship has been in collision, and has caused injury by reason of the negligence 
or want of skill of those in charge of her, yet she cannot be made the means 
of compensation, if those in chaige of her were not the servants of her then 
owner, as if she was in charge of a compulsory pilot. This is conclusive 
to sliow that the* liability to (ionqKjnsate must l>e fixed not merely on the 
property but also on the owner through the property" (Brett, L.J., The 
Parlement Beige, ante, 218). “ In all causes of action which may arise from 
circumstances occurring during the ownership of persons whose ship is 
proceeded against, no suit can ever be maintained against a ship where the 
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owners are not themselves personally liable or where their personal liability 
has not been given up, as in bottomry bonds, by taking a lien on the vessel; 
and in such cases the liability of the ship and of the owner are convertible 
terms” (Dr. Lushington, The Druid, ante). There have been, however, 
decisions where the ship has been held liable wliere the ( Owners would not 
have been at common law ; thus, where a yacht was put in the hands of an 
agent for sale, and owing to his negligence collided with another ship, she 
was held liable in remXThe Rahy Queen, 1861, Lush. 266), but in a some- 
what similar case it was held no action in rem lay {The Orient, 1871, 
L R. 3 r. C. 696) ; where a ship was chartered to the French Goveniment, 
and while in tow of a steamer which the charterers ordered her to 
employ, and by her fault, collided with another sliip, it was held tliat 
a maritime lien for damage attached, notwithstanding the contract 
between her owners and the charterers {The Ticcmderoga,^ 1859, Swa. 
215, Dr. Lushington, who added that the same rule would apply if the 
ship were absolutely demised to another person); and in a case of this 
latter description Sir K. Phillimore decided according to the opinion 
of Dr. Lushington {The Ijemirujim, 1874, 2 Abj). 475), on the ground that 
“a vessel placed by its real owners wholly in tlie control of charterers 
or hirers, and emjdoyed by the latter for the lawful pur})ose8 of the 
hiring, is held by the charterers as pro hauc vice owners. Damage wrong- 
fully done by the res while in possession of the charterers is tlierefore 
damage done by the owners or their servants, although those owners may 
be only temporary.” In The Ttwmmia (1888, 1 *1 P. J). 1 1 0), where a tug was 
chartered by the defendants to work for them with their own tugs,, and one 
of the terms on whicdi their tugs towed vessels was that they were not tr» 
be answeralile for damage to their tows, whether due to the negligence of 
their servants or not, and the chartered tug collided with and sank her 
tow. Sir J. Hanncn held that nu action in rem would lie against the tug, 
her owners not being })ersonally liable, and the charterers being exemi>ted 
by the terms of the towing contract. Sir J. Hannen there said, on a review 
of the authorities : “ The result of the authorities cited appears to me to be 
this that the maritime lien resulting from collision is not absolute. It is a 
primd f(wk liability of the ship which may be rebutted by showing that the 
injury >vas done by the act of some one navigating the ship, not deriving 
his authority from the owners ; and that hy the maritime law charterers in 
whom the control of the ship has been vested by the owners are deemed to 
have derived their authority from the owners so as to make the ship liable 
for tlie negligence of the diarterers who are pro hue vice owners. These 
]»ropo8itiou8 do not lead to the conclusion that where, as between the 
charterers and the persons injured, the charterers are not liable, the ship 
remains liable nevertheless. On the contrary, 1 draw from these premises 
the conclusion that whatever is a good defence of the charterers against the 
claim of the injured person is a good defence of the shij), as it would ^ave 
been if the same defence had arisen l>etween the owners and the injured 
j)erBon.” This statement of law seems to establish decisively the 
correlation of the ship's liability in rem to the re8i)onsibility (»f the jierson 
who has, for the time being, the control and ownershij> of the shi|) ; and the 
remarks of Butt, d., in a later i^e, tliat “the remedy agapist the ship is 
not co-extensive with the remedy against her ownei's,” are to l»e understood 
with reference only to the quantim of damages recoverable {The Longford, 
1889, 14 P. D. 34). Where the ship is navigated by a compulsory pilot the 
owner has. no liability, as the pilot is not his servant (see Pilot). A 
shipowner's not discharged from liability by his vessel sinking ; though no 
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actioa inprew*- can then be brought {The Normandy, 1870, L. K. 3 Ad. & Ec. 
152). liability of a pilot for collision, see PiiiOT. 

The owners of cargo on board a ship negligently colliding with another 
are not liable for her negligence, though the cargo may be arrested for 
the freight due to t^e shipowner. The owner of that ship is liable to his 
cargo owner for the full value of the cjirgo {The liushire, 1885, 5 Asp. 
416); and the owner of the other ship is liable, if his ship is solely negligent, 
to the cargo owner for the full value, but if both shi|)8 are negligent, only 
fur half the value {The Milan, 18G*>, Lush. 388; C/uirferetl Bank of ImlUi 
wi8e,1883, lOQ. B. D. 521). 

Any persons may sue for collision wdio have suffered damage from it ; 
they may be the owners of the injured ship, whether beneficial or registered 
{The Ilos, 1856, Swa. 100); passengers, master, or crew losing clothes or 
effects {lyie Gitmherland, 1861,5 L. T. 496); the o wild’s or consignees of 
cargo in eitlier the carrying or the other ship ; the owners of the thing 
injured, whether dock, wall, etc. (see wises, anie) \ persons physically injured 
by tlie collision {The Sylph, 1867, L. E. 1 Ad. Kc. 24; The VAYrr, *1869, 
li. E. 2 r. C. 447 ; The Theta [1894], Erob. 280) both in rern and in jiersomm ; 
jiersons entitled to sue under Lord Campbeirs Act for damages for relatives 
killed by the collision in personam., but not by piocess in rern against the 
ship {77ie Vera Crnz, 1884, 10 App. Cas. 59; 'The Bernina, 1888, 13 
Ajip. Cas. 1); a posymmous child for the loss of its fatlier {The ihorye and 
lUehard, 1871, L. E. 3 Ad. & Ec. 466); indorsees of bills of lading for the 
cargo though the cargo has been sold {The Marathon, 1879, 40 L. T. 163), 
or indorsers of lulls of lading for the benefit of th(‘- persons proved to 
be entitled to the cargo {The Olanioryan shire, 1888, 13 A]>p. Cas. 454); 
bailees or other persons having a sjMicial ])roperty in, or lenujorary 
I>ossession of, shi]» or cargo {l%e Minna, 1868, L. E. 2 Ad. & Ec. 97, 
where the jdaintiffs had hired a barge on the terms that she was l,o be 
at their risk and returned to her owners in as good condition as when 
delivered); underwriters in the name of their assured, but only with the 
same rights as the assured {Simpson v. Thompson, 1877, 3 Ap]». Cas. 279, 
where two sliips lielonging to the same owner collidcul owing to the 
negligence of the uninsured sliij), and underwriterH, who had juiid for a bital 
loss of the other, were not allowed to prove against tln^ fund ]»aid into 
Court by the owner as the limit of his liability). The mtister and crew 
cannot recover against their owner for a collision caused )>y the negligence 
of one of themselves, for the doctrine of common employment ]>revent8 it 
{Leddy v. Gibson, 1873, 11 Sess. Ca. (3rd) 304; Hedley v. Pinkney [1894], 
App. Cas. 222); but a coni] misery ])ilot can in such a case {Smith v. Steele, 
1875, L E. 10 Q. B. 125). The owner or employer of tlsi i)erHoii actually 
to blame for the collision may recover damages from him {Bleiviit v. Hill, 
1810, 13 East, 13). 

Whether or not it was a rule of tlie maritime law that the shij)- 
owne^s liability was limited to the value of the ship and freight, it is 
now immaterial to consider; though by the municipal law of continental 
nations such a limit has been recognised for over twc» centuries, by tlie 
Ihmiaii and medheval law it was expressly jjroviiled that the wrong- 
loer in a collision should make full comiHMi.satioii (Marsdeii, ]>p. 161 and 
162). The history of the English legislation on the subject is given by 
Marsdeii (165); it need only be said here that by an Act of 1812 (o3 
Ueo. HI. c. 159), with a view to encouraging shiiiping, the limit of a shij)- 
owner 8 liability for damage to other ships and to cargo on boaril either of 
two ships in eollisioii w^as fixed at the value of the shijt sued #ind her 



COLLISIONS AT SEA 


freight ; and the M. S. A., 1854 (88. 504, 505), fixed the same limit for 
damages recoverable for loss of life or personal injury, provided that in 
such cases the value of the ship was to be taken at not less than £15 
per ton. This was rejiealed by the M. S. A., 1862, which is reproduced 
in the jjresent law (M. S. A., 1894, s. 503), which provides that 
shipowners, whetlier British or foreign, where the following occurrences 
take place without their actual fault or privity, ix, (a) where any 
loss of life or personal injury is caused to any person being carried in 
the ship ; (&) where any damage or loss is caused to any goods, mei*chandise, 
etc., on board the ship ; (c) where any loss of life or personal injury is 
caused to any person carried in any other vessel l>y reason of the improper 
navigation of the ship ; {d) where any loss or damage is caused to any other 
vessel, or to any goods, merchandise, or otlier things whatsoever on board any 
other vessel by reason of the improper navigation of the ship,«hall be liable 
in damages (1) in respect of loss of life or personal injury, either alone or 
together, with loss of or damage to vessels, goods, merchandise, or other 
things, an aggregate amount not exceeding £15 for each ton of their ship’s 
tonnage ; and (2) in respect of loss of or damage to vessels, goods, 
merchandise, or other things, whether there be in addition loss of life or 
personal injury or not, an aggregate amount not exceeding £8 for each 
ton of their shii/s tonnage : (then follow provisions for ascertaining the 
ship’s tonnage, etc.) ; subsec. (3) provides that the owner of every seagoing 
ship or share therein shall be liable in re8j)ect of every such loss of life, 
personal injury, loss of or damage to vessels, goods, merchandise, and 
things as aforesaid arising on distinct occasions to the same extent as if no 
other loss, injury, or damage had arisen. For what is a “ distinct occasion,” 
see The Schwan v. The Alhano ([1892], Prob. 419). The words “ imi)roper 
navigation” have been held to a])i)ly not only to the negligent management 
of the vessel by her master and crew, but also the negligence of any j^ersoii 
employed by the shipowner in connection with the constriu^tion, overlooking, 
and management of the ship {TJte Warhworth, 1883, 9 P. 1). 20). A racing 
yacht colliding with another, when bound l)y the rules of the regatta, to 
})ay “all damages” arising from her negligent navigation to the injured 
vessel, was not allowed to limit her liability {The Satanita [1897], App. 
Cas. 59). The statute only ajiplies in cases of collisions lietweeii two 
ships, and not wliere a shij) colliiles with a pier or the like. For the 
method of calculating shij) s tonnage and the construction of this section, 
see Limitation of Inability, 

The incidence of liability for collision is best illustrated l)y the statement 
by Lord Stowell in The Woodmp Shm (1815, 2 Dod. 83 and 85), which is 
exhaustive of the possilde cases of collision, and the liabilities arising there- 
upon : “ In the first place, tlie collision may happen without blame being 
imputable to either i)arty, as where the loss is occasioned by a storm or 
other vis inajor. In that case tlie misfortune must be borne by the mrty 
on whom it hap})en8 to light, the other not being responsible to him m any 
degree. Secondly, a misfortune of this kind may arise where both parties 
are to blame, where there has l)eeu want of due diligence or of skill 
on both sides. In such a case the rule of law is that the loss must be 
apportioned l)etween them as having lieen occasioned by the fault of both 
of them. Thirdly, it may hapj)en by the misconduct of the suffering party 
only ; and then the rule is that the sufferer must bear his own burden. 
Lastly, it may have been the faidt of the ship which ran the other down ; 
and in this case the innocent party would be entitled to an entire com- 
peusatiofi from the other.” The effect of this is that where only one sliip is 
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to blame, tiie ordinary rule of law is followed that she {)ay8 to the othei* the 
t latter's ftdl loss up to her own limit of liability; but where both ships are to 
blame, the ordinary rule of common law that there craiinot Ite more than one 
liability in tort, tliat a ship can recover in spite of her wrongful navigation 
if the other could li^ve avoided it, and (*Aunot if the other could not have 
done so does not apply, but one of joint liability peculiar to the Ailmiralty 
Court, viz. that each ship pays the other half the latter's ilamages. 
The history of this rule, which was expressly preserved, ami extendeil to 
“ all proceedings for damages arising out c»f a ctillision between two ships " 
(i.e, to common law as well as Admiralty actions) by the tiudieature Act, 
1873, 8. 25, subs. (9), is given by Marsden (pp. 145-157). It applies to all 
collisions between ships of any iiationalitv and in whatever waters; and 
whatever be the degree of fault of the two ships, (he loss is always divided 
lK 3 tween them botli, as shown above (/Ary v. fr Xtir, IS24, 2 Sbaw (Se.) App. 
Cos. 395; The Khedive, 1880, 5 Ap[i. Cas. 870: The Jk rifl, 1884, 9 l\ D. 137); 
ami the two faults need not, it seems, cimtribute to the eolliaion, 
though they may to the damage (2'he Manjaret, 1880, 0 P. 1). 76). 
Wliei.lier the rule applies except where the two ships who are in fa\ilt 
collide, ejj. where one of them by her own fault ami that <»f the other 
collides \vith a third, is doubtful, but, on principle, it seems that it 
lines : w'hile if one ship causes damage to another without colliding with 
her, » .//. by her navigation makes her run ashore, or damage a wall or jiier. 
Mild there is also negligence in the latter ship, it seems tliat the rule will 
not a|)ply. 

V/ben both ships are to blame, eviMi if one limits her liability, it is now 
established* that there is only ont‘ liability, one action, and one judgment, — 
that judgment being for tlie balance of half the loss on one ship over half 
the loss on the other, and one shi]) is not entitled to prove for half her loss 
against the other without deducting anything for her liability to the other 
{The Khedive, 1882, 7 Ajip. Cas. 795). Marsden sliows that this tM»nstruction 
of the rule strongly favours tlie owners of ciirgo on Iioaril tlie colliding 
ships at the ex]iense of the shijHnvners (pp. A eonsequence of 

this construction is that it has lieeii held that shipowners (or their under- 
writers standing in their shoes), to wlioni the balance is ]»ayahle, cannot 
recover from otlier underwriters who have insured them under the ordinary 
running-down clause, against the eon.sequenees of having “ to pay any sum 
ill conseijuence of collision ” between their ship and any other, for half the 
amount of the damage done to the other .ship which was deducted from 
tlie half of their own damage is not a sum which they had become liable 
to ]>ay in con.sei|uence of colli.sion ( London S. (K L C. v. Granqdan 

S. K Co„ 1889, 24 Q, 11. 1). 32 and 66:1). 

Where one ship in a collision, hir whicli hotli are to blame, is in charge 
of a compulsory pilot, her owners can recover a clear half of her damage with- 
out ainr deduction for the damage of the other shi]» ( 7'he Ifector, 1883, 8 P. D. 
218), ijut no costs are given {The liofsho/y Jfinde, 1883, ibid, 1:12). See 
Pilot. 

The nile applies between .sliijis belonging to the wane owner. And 
if both shijis are to blame, tlie owner of cargo on Uiard either ship can only 
recover half his damages from the other shiji {7%e Milan, ante), unless he 
can sue on his cbntract. It also apjdies where one ship is actually guilty 
of negligence, and the other is only deemed to he for infringing the 
regulations ( 2%-c; Khedive, ante) \ or wliere both are so deemed to he; but 
does not where two ships are both to blame for damage to a third, for 
they are then joint tort feasors, and judgment lies against eachffor the 
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full amount {The Arm and Jolliffe [1891], Prob. 7; The Englishman v. 
Australia [1894], Prob. 239). It does not apply to actions under Lord 
CampbeU's Act, for the Admiralty Court had no jurisdiction over such 
actions {The Bernina, 1888, 13 App. Cas. 1). There is no difference 
between the nature of negligence at common law and in admiralty, and 
^art from the statutory regulations, it has the same effect {Cayzer v. barren, 
Uo., 1884, 9 App. Cas. 873, Lord Blackburn, at pp. 880-883); in both it must 
actually contribute to the collision ; and the mere fact of one ship being 
guilty of an act of negligence which the other ship can reasonably avoid 
will not make her to blame as well as the other, and deprive her of half her 
damages {The Monte Rom [1893], Prob. 23). But this is only of importance 
when the question of negligence has to be determined by other than 
statutory regulations. 

The presumj^tion of liability for collision generally does not favour one 
ship more than another ; each ship must always prove her own case in order 
to raise a presumption of fault against the other (Lord Wensleydale, The 
Lond,on, 1857, 11 Moo. P. C. 307, 312). The plaintiff must make out a 
2 )rimd facie case, even though the only defence be that the collision was an 
inevitable accident {The Marpesia, 1872, L. K. 4 1\ C. 212; The Benmore, 
1873, L. R. 4 Ad. & Ec. 132) ; this shifts the burden of proof to the defendant, 
who will then be liable, unles.s he can prove that lie in no way contributed 
to the collision ; and in the ca.se of inevitable accident, he must show what 
the cause of tlie collision was, and that he was not responsible for it {The 
Merchant rrime [1892], Prob. 179). 

Where one shij) is under way and the otlier ship at anchor, the latter 
must first show that she was not negligent either as regards h6r lights or 
her place of anchorage : when slu? does so, the Imrden is then on the former 
ship to disprove her fault {The Telegraph, 1854, 1 Sj). Ecel. & Adm. 427 ; The 
AnnotLylc, 1886, 11 P. D. 114; The Indus, 1886, 12 ihklAQ: The Culgoa, 1893, 
10 T. L. R 564). But a shi}) under way and in liroad daylight running down 
another at her moorings is in itself jrrimd facie evidence of fault {The City 
of Peking, 1888, 14 App. Cas. 43, Lord Watson ) ; and a ship which in tlie day- 
time, or on a clear night, collides with another at anchor or lying still in 
the water is primd fade in fault; and even though the latter be ancliored in 
an improper place, another running into her may be also to blame {The 
Batavier, 1845, 2 Rob. W. 407). A sliij) which, at her launch, ran across 
the river into another at anchor was lield not to blame, the latter having 
persisted, in s]>ite of warnings, in remaining in an improper place {The 
Cachapool, 1881, 7 P. I). 217). 

Where by the regulations one sliip has to keej) her course and the other 
to keep out of the way, there is no presumption of negligence against the 
latter in the event of a collision, for the one has a duty no less than the 
other. Where a sailing vessel is lost witli all hands by collision with 
a steamer, the former must still make out a case ; she may do this on the 
defendants’ admissions in their pleadings and by only bringing evidence that 
her own liglits were lit or seen burning a short time before collision {The 
Aleppo, 1865, 35 L. J. Ad. 9; so I7i€ Zindisfarne, 1896, 12 T. L. R 267). 
Where a vessel has been missing for tw^o years her owners may recover for 
her loss by identifying sidelights w’hicli in the shock of the collision between 
a steamer and a vessel unknown fell on the former’s deck {TTie Ouse, 1892, 
Adm. Court). The burden of proving facts peculiarly in the knowledge of 
one party lies on him {The Swanland, 1855, 2 Sj). Eccl. & Adm. 109). 

It has already been noticed that there is a criminal liability for wilful 
negligeqpe causing a collision, wilful infringement of the regulations being a 
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misdenij^our (s. 419 of M. S. A, 1894), and conviction of any offence exposing 
a masteir, mate, or engineer to loss of his certificate (s. 469) ; a pilot doing any 
act by wi^l breach of duty or neglect of duty tending to the immediate loss, 
destruction, or damage of the ship, or omission to do any lawful act proper 
and requisite to be^doiie by him for preserving the ship fiorn loss, destruc- 
tion, or serious damage, is guilty of a mistiemeanour (s. 607). If death or 
injury is caased by the negligent navigation of a ship, the person navigating 
the ship is criminally liable in England, if that ship is British, or is foreign 
and wdthin three miles from the British coast ; and, ]>erhapB, if a British 
ship is wilfully run down by a foreign ship in any waters, and life is thereby 
lost on lx>ard,that is murder committed on board the British vessel (JB. v. JTeyn, 
1876, 2 Ex. D. 63 ; Territorial Waters Act, 1878, 41 & 42 Viet. c. 73). “ Those 
wdio navigate the Thames (or, it seems, any waters) impro])erly, eitlier by too 
much speed, or by negligent conduct, are as much lial>le if death ensues as 
those who cause it on tlu‘ public highway either by furious driving or by 
negligent conduct” (Parke, B.,//. v. Taylor, 1840,0 Car. k P. 674). So where 
a foreign ship in charge of an Kngli.sh pilot in the Thames came into colli- 
sion witii another vessel, owing to the man nt the helm failing to under- 
stand the pilot’s orders, it was lield that the pih>t was guilty of manslaughter 
if he failed to make his orders understood (A*, v. Sprnerr, 1846, 1 Cox, C i.'. 
.352). Wilful infringement of local statutory r(‘gulations will, it seems, Iks 
criminal a.s much as in the ease of the general regulations ( TVtc Lady Down- 
Ahire, 1878, 4 P. I). ^20, and other cases, anie\ The Board of Trade may hold 
inquiries into any collision, and where a shiji is lost, abandoned, or seriously 
dau»aged, or where life is lost, it may cancel the eertiticate of any officer 
by whose wrongful act <u* neglect it was cau.sed (ss. 464 fV.). 

A sliij) to blame for a collision cannot recover salvage from the other 
vessel for services rendered to her after it, tliough the latter is also to blame 
{Tlir (hrryo c.r Capcl/a, 1867, L. U. 1 Ad. A: Ec. 356; The Ettrirk, 1881,6 
P. J). 127) : a tug cannot, if her ti»w does damage owing to her own 
negligence (Thr (llrnyuhrr, 1872, 1.. ll. A«l. & Ec. 534). A tug or salvor in 
rollision with tlie vessel slie is helping may recover salvage from her if she 
is not negligent herself : ainl so she can from one of two ships which she 
lielp.s, though she negligently collide.s with the other (7Vo’ ( *. S. Jitt Her, 1874, 
L, It. 4 Ad. k Ec. 78). A ship may get salvage from a ve.ssel which she 
•' stands In' ” after a collision cau.sed by the other’s faull ( Thr Jirfrirrer, 1867, 
2 M. L. (’. 555). And see Salvaok. For other matters arising out of 
( •dlisions, see Ti;o and 'I'ow ; Inkvitahle Accident. 

6 . Mms'orc of Damayis . — The same measure of damages is allowed in 
case of collision whether the action is brought in Admiralty or at common 
law, ix. the sufferer is entitled to a in iateyruvi, ix. U» 1k 3 restored 

to the same position a.s he wa.s in before the damage Wiis done {The 
^Uareme, 1850. 3 led). W. 285 ; Thr, Ciydx, 1856, Swa. 23, the market value 
of the ship just ])rior to collision; Thr Inflcjibk, 1857, ihiiL 200; The 
Iron'/hmt.er, 1859, ibid. 441, the value <;f the ship at collision, — all decisions 
of Dr. Lushington : The Halley, 1867, L B. 2 Ad. & Ec. 7, Sir it. Phillimore). 
He is entitled to have the ship fully reqiaired, though this may make her 
more valuable than she was before collision ( The Pactolm, 1856, Swa. 173 ; 
Thx MmiMcr, 1896, 12 T. L. R. 264); a deduction of one-third new for old 
in the cost of re^xtirs has iKfen disallowed {The Gazelle, 1844, 2 Rob. W. 279) ; 
and the fact that some reimirs would have had to Ikj done anyhow in order 
to get the damaged ship reclassed makes no difference {The Bernina, 1886, 
6 Asp. 65). The owner is entitled to recover tlie value of the ship, if 
totally lost, at the time of her loss ( The Clyde, ante ; The Ironma^r, ante), 
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and her freight {The Canada, 1861, Lush. 586; The Northumbria, 1869, 
L R 3 Ad. & Ec. 12, where Sir R Philliinore states fully the principle of 
compensation for collision) ; and if the ship is not carrying freight, interest 
from the date of the collision upon her value {The Gertrude, 1888, 13 P. D. 
106 ), though this is a rule peculiar to the Admiralty Division. Where the 
injured ship is lost after the collision, that loss is often presumed to be due 
to the coUisioii {The Mellona, 1847, 3 Pob. W. 13, ship becoming un- 
manageable after collision and lost on a sandbank ; The Pensher, 1857, Swa. 
213 , ship anchoring after collision and subsequently driving ashore; The 
Linda, 1857, ibid, 306; The Dispatch, 1861, 14 Moo. P. C. 83, ship which 
after second collision with same ship dragged her anchor and went ashore ; 
The George and Richard, 1871, L. R. 3 Ad. & Ec. 466, loss of life owing to 
ship being driven ashore the day after collision; The Maid of Kent, 1881, 6 
P. D. 178 ; The City of Lirutoln, 1889, 15 P. I), 15, shi]) going aaliore for want 
of compasses lost in collision). Those on board the injured ship must show 
ordinary skill and courage in saving her or minimising the effect of the colli- 
sion {The ffamuih Park, 1866, 2 M. L. C. 345, ship allowed to sink after 
collision; The Thuringia, 1872, 1 Asp. 283, ship improperly abandoned by 
her crew). They must take assistance if necessary {The Plying Fish, 1865, 
B. & L. 436, the (|uestion being “ whether the damages could have been 
avoided by the exercise of ordinary nautiail skill and resolution by the 
master”) ; must not abandon the ship unjustifiably {The Linda, above), but 
quitting her under a reasonable apprehension < >f danger is justifiable ( The Blen- 
heim, 1854, 1 Sp. Eccl. & Adm. 289); must repair tlie shi}) and reccmdition the 
cargo if possible ( The Polidcs, 1 837, *> Hag. Adm. 367, ship run asliore because 
of a leak ; The EHuh, 1880, 5 P. I). 237, a cargo heating owing to*delay at a 
port), or beach the* shi}) if necessary {The Hama, 1886, 6 As}). 268, cost of 
raising shi}i impro|)erly abandoned is not recoverable). If the ship is sunk 
by the collision, tl)(^ i>wner is not bound to raise her even though he can do 
so {The Columbus, 1849, 3 Rob. W. 158); if she is raised and is found to be 
not worth repairing, he can recover the ex])ense of raising and docking her 
plus her value at the time of collision, and interest from that time less her 
value in the dock {The Emjnrss Eugenic, 1860, Lush. 138) ; but he cannot 
recover the excess of lier re]>aire<I value over her value at the time of 
collision, or for demurrage {ibid.). If acting as a })rudent owner he sells 
her without re}miring her, he can recover her value at the time of collision 
with interest from that time less her proceeds of sale (77^; South Sea, 1856, 
Swa. 141). The damages may be increased by the plaintiffs negligence 
after the collision, and, if so, such increase is not recoverable {The Flying 
Fish, ante; The Scotia, 1890, 6 Asp. 541): or by the weak*state of the 
injured vessel iit the time of collision, when full damages are nevertheless 
recoverable {The Egyptian, 1864, 2 M. L. C. 56, where a ship knocked about 
by bad weatlier was collided with by another, and there was held to be/>mad 
fa/ne proof that all tlie damage was caused by the collision, which became 
absolute upon the owmers of the other ship not rebutting it), unless ft can 
be clearly discriminated what rej)airs were necessary before and what after 
collision {The Princess, 1884, 5 Asp. 451,, where Sir J. Hannen (following 
iJr. Lushington in The Alfred, 1850, 3 Rob. W. 259) did not allow the repairs, 
which were necessary to make the ship seaworthy after collision, include 
repairs which would have been required to enalile the shif) to be reclassed ; 
so The Bernina (No. 3), 1886, 6 Asp. 65). 

The following items have been allowed as consequential damages : loss 
of expected salvage {The Betsy Caines, 1826,2 Hag. Adm. 28, Lord Stowell); 
freight (ffVtc NoHhumhna, ante; Heard v. Holman, 1865, 19 C. B. N. S. 10, 
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Erie, C.Jfc; TIu Norham Castle, 1895, 12 T. L. E.321.Bi‘uce, J.); prospective 
increase of value of cargo {The Thyatira, 1883, 8 P. D. 156): expenses 
incurred for salvage or towage {The Empress Enginie, aiUe; The Inflexible, 
1857. SwA 200 The LMa, ibid. 306 : The Diana, 1874, 2 Asp. 366 ; m 
Williamina, 1878, #3 P. 1). 99): the costs of defending a salvage action 
{The Legatus, 1856, Swa. 168), though this has been doubted {Tlu British 
Cammcrce, 1884, 9 P. D. 28, where the connnission on obtaining bail in a 
salvage action consequent on a collision was not allowed) ; cost of detain- 
ing officers and crew during reimir of ship (7%c InUmble, ante); difference 
between market value of ship before and after collision (The Gemgmna, 1872, 
21 W. R. 280, in Ireland) ; demurrage ( The City of Buenos Ayres, 1871, 1 Asp. 
169), but actual loss must he ]»roved(2V/(’ Chirnee, 1850, 3 Rob. W. 285), and 
if the ship is a total loss it is not allowed (The Cohmhns, anU^: loss of a 
charter-partj^or profits of a su])scquent voyage (The Star of India, 1876, 
1 V. D. 46G ; The Conseit, 1880, 5 ihid, 229; The Aryentino, 1889, 14 
App. Cas. 523 ; The A ustin Friars, 1804, 1 1 T. L. R. 6:»:>) ; probable earnings 
of a fishing voyage {The Clarenee, anir: The Eleanor, 1878, 3 Asp. 582; The 
Risoluto, 1883, 8 P. 1). 109), except in case of total loss, when only the 
value of the boat and her gear and interest is allowed (The City of Rome, 
1887, Marsden, 121): and the master and ]>art owner of a ship lost hv 
collision cannot claim beyond the value of the shi]> at time of collision, r.y. 
his ju'ospective earnings as master ( The CoJnmhits, ante) ; nor cun any claim 
for loss of market for goods lie maile ( 7%r Xotthoj Hill, 1884, 9 P. J). 
105, following The l^arnna, 1877, 2 ihid. 124); or for tlic loss of the use of 
a dredger belonging to a. Jiarbour autliority (The Greta Holme [1896], Prob. 
192, now, ^liowever, under a])peal to the House* of Lords); or for a general 
average contribution for jettison of cargo uwiiig to the collision {The 
Mavjmia [1891], Prob. 403). 

Damages for loss of life are allowed, and may be assessed by a jury 
ill the Admiralty Division {The, Orwell, 1888, 13 V. I). 80). Damages 
are recoverable, in addition to the penalty, for injuring lightsbijw or 
buoys (M. S. A. s. 666). An assured may recover full damages for 
collision though he has lieen ]»aid by his uiulerwritcrs, but be will hold 
them in trust for the benefit of the latter ( Yates v. Whyte, 18.‘»8, 4 Bing. 
N. (\ 272; Eea L C. v. Hadden, 1884, 13 Q. K D. 706). A cargo owner 
may recovtu* full damages on liis contract of carriagti from the (uirryiiig 
ship, but can only get half his loss in tort fnan (‘ach ship if both ships are 
to blame {Chartered Bank of Indai case; 1883, 10 Q. B. D. 521 ; The Bushire, 
1885, 5 Asp. 416). 

7. The Reyulations. — Tlic statutory nature and sanction of the regulations 
has already been noticed ; they apply nfuninally to collisions “ at sea ” and to 
all sea-going ships, large or small, even a fishing coble (Ex parte Feryuson, 1871 , 
L. R. 6 Q. B. 280), but in practice they extend to tidal rivers and inland waWrs, 
unless there are any local rules prevailing there which are inconsistent with 
them Co 7 icord'ia,lS{)(j,lj. R. 1 Ad.& Ec.93, Thames, before 1880 rules; The 
Owl and Ariadiie, 1881, 9 Sess. Ca. (4tli) 188, Clyde; The Ijcmrinyton, 1886, 1 1 
P. D. 1 17, entrance to Cardiff). They are to be construed literally ( The Libra, 
1881, 6 R D. 142, Jessel, M. R.), and “as equivalent to an Act of Parliament, 
not according to the strictest and nicest interpretation of language, but 
according to a reasonable and business interpretation of them, with regard to 
the trade or business wdth which they deal” (Brett, M. K., The Dunslm, 1884, 

9 P. D. 164, 171). They are applicable when there is risk of collision. “ The 
basis of the. regulatioiis for preventing collisions at sea is that they are 
instructions to those in charge of ships as to their conduct; ^nd the 
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Legislature has not thought it enough to say, VWe will give you rules which 
shall prevent a collision ’ ; they have gone further and said that ‘ for the 
safety of navigation we will give you rules which shall prevent risk of 
collision/ It is not enough if you do only that which will apparently pre- 
vent a collision ; we will give you rules which shall regpjlate your conduct, 
not merely for the purpose of preventing a collision, but for the purpose 
of preventing even a risk of collision ” (Brett, M. K., The Beryl, 1884, 9 
P. I), at p. 138). “ Another rule of interpretation is (the object of them 
being to avoid risk of collision) that they are all applicable at a time when 
the risk of collision can be avoided — not that they are applicable when the 
risk of collision is already fixed and determined. . . . The right moment 
of time to be considered is that which exists at the moment before the risk 
of collision is constituted ” (ihuL p. 140). At the same time, “ rules which 
are to regulate the conduct of people can only apply to circumstances which 
must or ought to be known to the partie.s at the time. . . . The considera- 
tion must always be in these oases not whether the rule was in fact 
applicable, but were the circumstances such that it ought to liave been 
present to the mind of the person in charge that it was applicable” (ibid. 
pp. 138, 139). A sufficient time must be allowed to those in charge of one 
ship to decide whether the course of the otlier shij) is dangerous or not 
{The Emmy Ifaasc, 1884, 9 V. D. 81, Butt, J.); and if one sliip hy wrong 
manoeuvres places another in a position of extreme danger that f)ther will 
not be held to blame if she is not manceuvred with perfect skill and presence 
of mind {The Byivcll CaMh\ 1879, 4 P. D. 219, T.ord Esher ; I'hv Tamiania, 
1890, 15 App. Cas. 223, Lord Herschell). , 

The regulations at present in ferce were adopted at aw international 
conference held at Washington in 1889-1890 for this purpose. It is only 
possible ill the present limits to summarise their difierent articles, and 
illustrate tliem by reference to the decisions under the articles previously 
in force ; and for the sake of convenience they arc* set out with those parts 
of them which are additions to tlie old ones of 1884 (referretl to below as 
“old”) marked in italics. They apply to all vessels u])on the high seas 
and ill all waters connected therewith, navigable by sea -going vessels. 
“Steam vessel” means any ship driven by machinery. A vessel “under 
way” is one not at anchor, or made fast, ashore, or aground. “Visible,” 
applied to lights, means visible on a dark night with a clear atmosphere. 

The first part of the articles deals witli lights. The prescribed lights 
and no others are to be carried in all weathers, from sunset to sunrise 
(art. 1). Steamships under way must carry a white light on the foremast 
or forwards not less than 20 feet above the deck or the width of the deck 
if greater, to show 10 points on each side of the vessel, and visible for five 
miles, as well as two side lights, viz., a green light on the starboard bow, 
and a red on the port bow, showing over an arc of 10 points, ix, from 
right ahead to 2 points abaft the beam, visible for two miles, and serpened 
so as not t<.) show ac ross the bow. A steamer under way may also cairy an 
addUitynal light, similar to the masthead light (art. 2, old 3). The Admiralty 
Court has power to order inspection of a ship’s lights which has been in 
oollision {The Magnet, 1875, L. E. 4 Ad. & Ec. 417 ; The Ouse, 1892, Adm. Ct.; 
Admiralty Act, 1861, s. 35> A steamer towing another must carry besides 
her side lights two white lights vertically over each other," and while towing 
more thc^n one vessel an additional white light if the length of tug and tow 
exoeeds 600 feet, and may carry an additional white light abaft her funnel 
to iteer by (art. 3, old 4). Vessels not under command must carry two 
(formerlji three) red lights verticaJly over each other in the same position 
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as the misthead light by night, and by day ttvo (formerly three) black ball?) 
over each other. A ship able to make way at four to five knots an 
hour, to steer and to stop and reverse, though less quickly than before, owing 
to an accident to her machinery, but the danger of the machinery ceasing 
to work at any moq^ient not l»eiiig imminent, is not out of command (Lord 
Herschell, The P. Ccdand [189:!], App. Cas. 207): while a steamer, which 
in a gale unshackles her ancliors, banks her fires, shuts off steam, and rides 
head to wdnd by her chains, is out of ci>minand ( Thr Faairelandct [1895], 
Prob. 205). A vessel, whether steam (»r sailing, engaged in telegraph cable 
service must carry in the same position as the masthead light (and in place 
of it if the former) three liglits vertically over each otlier, the lowest and 
highest of which are red an<l the middle white, to be visible all round the 
horizon by night, and by day three shapes in positimi and colour corre- 
sponding to those lights. Iloth ships out of command and telegraph service 
ships must carry their side lights if making way through the water, but not 
otherwise (art. 4, old 5). Telegraph service ships are bound by the collision 
regulations under the Submarine Telegraph Cabl^-s (V)nvention, 1885. A 
sailing ship under way and atuf fihiit iHiiuj tourd must carry tlie lights 
specified in art. 2 for steamers, exeei>t the wliite masthead light (art. 5, old 
6). A sailing ship hove to is “under way ” ( Tin KSSl, 5 P. I). 24; », 

and so is a ship with her anchor down, but not held by it ( The Esk and Oitamu 
18(59, L. It. 2 Ad. & Ec. 350). Small vessels in bad weather, which cannot 
carry fixed side lights must have them ready to slu^w to an approaclnng 
vessel (art. 6, old 7). Steamers of less than 40 tons and vessels under oars or 
sails of less than 20 tons vdien under irai/ need not earvf/ the litjhts sifecified in 
art, 2, huCif they do noty must carry (a) in the case of titcamers a white mast- 
head liyhty and either yreen and red. side lights of less power than those in 
art. 2, or a comhined green and red lantern under the white light ; (/3) in the 
vase of vessels under oars or sails a eomhined green or red lantern ready to 
show to approaching vessels, while rowing loafs mast e.rhihit a white lantern 
light in time to prevent collision. Xone <f these vessels need eavrg the lights 
specified in art. 4 (a) or art. 11, last paragraph (art. 7). Pilot vessels need 
only carry a white light at the masthead, and show flares at intervals while 
engaged on their station ; on other ressels approewhing they must show their 
sieh’ lights as if they were fixed lights ; If ohliged to go alongside a vessel to put 
a ivilot on hoard they may shov) the white light insfeod if carrying it, and 
hare a coloured lantern ready instead of the side lights : when m)t so engaged 
tliey carry the lights proper for vessels of their tonnage (art. 8, old 9). A 
pilot boat being towed must not (jfirry her masthead light ( The, Mary 
Honnselly 1879, 4 P. D. 204), Article 0 of the new regulations is n(»t yet 
issued, and the old article 10 stamls for the jaesent ; it contains provisions 
for fishing vessels, the eti’ect of which is that those under 20 tons under 
way need only have a comlanc*! colour lantern ready to show to apjamich- 
ing vessels; while fishing craft of 20 tons and u]»wards, while in the sea ofl 
tlie &ast of Europe, north of ( -aije Finisterre, if fishing, must carry two 
white lights, and if under way or at anchor the (UHlinary lights of <>ther 
vessels; and British fishing craft of 20 tons and iij»wardH, if fisliing in those 
waters, and not stationary, must cany either the ordinary lights for steam or 
sailing vessels respectively, or combined coloiire<l lanterns to give the same 
etfeetjOr a single ^hite light with red flares to aj>proaching ships; while if their 
trawls are not in the water they caiTV the ordinary lights (see The Dunelm, 
1884, 9 P. D. 164 ; The Chusan, 1885" 5 Asp. 476 ; The Tweedsdalc^ 1889, 14 
P. D. 164 ; The Orim, 1891, 7 Asp. 88, trawler only bound to show red flares 
when approaching vessel causes danger of collision ; and see Fishing). A 



104 


COLLISIONS AT SEA 


vessel overtaken by anotlier must show from her stern a white light or flare up; 
thu may he a fixed lantern shcywing over 12 points of the compoM on the same 
level as the side lights (art. 10, old 11). Such a light must be shown from time 
to time till the overtaking ship is past Essegiiibo, 1888, 13 P. D. 53 ; The 
Bassett Hound, 1894, 11 T. L. li. 609). A ship is “oveijaken” if the other 
is ajJi)roachiiig lier in sueli a position as not to see her side lights {The Main, 
1886, 11 P. II. l‘>2). A vessel under 150 feet in length at anchor must 
carry a white aiichoi’ light ; if more than that length she must carry two such 
lights, one forward, and, one astern, ami one higher than the other, A vessel 
aground in a fairway must show this and the two red lights of art. 4 (art. 
11, ohl 8). Every vessel may also shenr flares or use detmating signals in 
order to attraci attention (art. 12, adopting The Merchant Prince (1885, 10 
P. li. L)9)). Special rules made l)y Governments with respect to additional 
station and signal lights for two or more shij)s of war or convoy ships are 
saved, as are recognition signals adopted hy skipoumers and authorised hy 
their Oovernments (art. .13, old 26). As to Queen’s ships, see p. 89. In day 
time a steamer p^^oeecding wider sail only, hut having her funnel up, must 
carry a black ball forward (art. 1 4). 

The second part of the articles deals with fog signals to l)e given 
by steamers on their sirens, and sailing vessels and tows on their log- 
hf)rn8; in fog, mist, or falling snow, or heavy rain storms, a steamer having 
way on her must sound every two minutes a ])rol(n)ged blast; if under 
way but stopped, and, having no way on her, two 'prolonged blasts every 
two minutes. Sailing vessels under way must sound every minute one 
blast if on the starboard tack, two if on tlui port tack, and three if 
the wind is abaft her beam ; a vessel at anchor is to ring her bell five 
seconds every minute; a vessel engaged in telegraj>h service or underway, 
and not under command, must sound every two minutes a prolonged blast, 
followed by twi.) short ones ; sailing vessels and boats under 20 Urns instead of 
these signals may give other cfiicicnt ones every minute (art. 15, old 12). 
Under tlie like conditions of weather, vessels are to go at a moderate 
speed ; a steamer hearing apparently forward of her beam the fog signal of a 
vessel ^vhose position is nut ascertained, must stop so far as the circumstances 
admit, and navigate cautiously till the danger is over (art. 16, old 13). What 
is a “moderate speed ” depends on the circumstances of each case. {The 
Beta, 1884, 9 P. 1). 134, where in a dense fog in the British Channel it was 
held that a vessel must not go faster than will enable her to be kept under 
command.) Seven knots an hour for an ocean steamer in the track of ships 
in a fog, 200 miles east of Sandy Hook, lias l)een held too fast {The 
Pennsylvania, 1870, M. L. V. 477); so has 4 knots an hour in the Baltic, 
28 miles east of Gothland, in fog so thick that a ship could not be seen 70 
yards otf (7V<r Magna Cluirta, 1871, 1 Asp. 153); and 3J to 4 knots an hour 
in a dense fog in the sea 10 miles off Ushaut {The Dordogne, 1884, 10 
P, D. 6); and 5 knots for a Irnrque iii the English Channel {The Zadok, 
1883, 9 P. 1). 114); and 6 or 7 knots in a bank of fog in a^thick 
fog in the Clyde {The Owl and Ariadne, ante), and going at 8 or 9 
knots into fog without whistling or reducing is too fast {The K Strong 
[1892], Prob. 105); while 3J knots an hour off Cromer in a fog 
has been held to be moderate {The Ebor, 1886, 11 P. D. 25). By moderate 
speed in a river or narrow channel it is meant that *a ship must be 
brought nearly to a standstill ; in the open sea, but in the track of ships 
in f<^, a ship must proceed very slowly, but not so slowly as in a narrow 
river (Lord Esher, M. R, iihid , ; and see Thx Lord Bangor [1896], Prob. 28, tug 
and towjp “ moderate ” speed). The addition to the article only expresses 
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what hail been laid down in the cases, viz. that in a fog when one vessel 
hears the whistle of another approaching, unless there are unequivocal signs 
that the other will go clear of her, slie is bound to stop at once (the. 
Frankland, 1872, L. K. 4 1\ C. 529 ; The Kirhy Hall, 1881, 8 1\ 1). 
71 ; Veto, 18S% 14 App. Cas. 670 ; The LancaslUrc [ISU], App. Caa. 1). 
though a mere alteration of course is not of itself negligence under such 
circumstances (The Vindomora [1891], App. Cas. 1). 

The third part of the articles deal with the rules of navigation. Art. 
17 (old 14) provides that where two sailing vessels are ap])roiiching each 
other so as to involve risk ot CMdlisiiui, (/r) a sliij* which is running free 
must keep out of the way of one (*l(»se hauled : (/>) a sliip close hauled on 
the port tack gives w*ay to one close liauled on the starI‘oard tack ; (c) wlieiv 
InUh are running free with wind on ditVerent sides, the vessel on the port 
tack gives way to the other on the starboard tack ; (//) where both are 
running free with the wdiul on the same side, the windward vessel keeps 
out of the way of the leeward. A sliip hove to is close liauled (The 
m/eatwr, 1865, 2 M. L. C. 240; The 7.W//V, ISSl, 5 T. D. 245; 7he Lake 
Sf. Clair v. Underirriter, 1877, 2 A^qj. Cas. 2»89). 

Art. 18 (old 15) provides that where two steamships are meeting end 
on, or nearly end on, so as to involve risk of collision, each must to 
starboard (i.e, enough to take one ship clear of tlie other if the other does 
not starboai'd — Tht; Jesmovd, 1871, L. K. 4 V, i\ 1), but the article only 
applies where by day each vessel sees the masts of the other in line, or 
nearly so, with her own, and by niglit each vessel can see both side lights 
of tlie otlier; and not where the shijis will pass each other if they keep 
their respective courses, or where they are red to red or green to green, 
or both side lights are visible anywhere but ahead, (.//. ships in winding 
channels which wdll go clear of each other (The Velocity, 1869, 1.. Ji. 
:5 r. C. 44 ; The Hanger, 1872, L. 11 4 V. C. 519 ; The Oeeano, 1878, 3 \\ 1). 
60); or ships rounding a headland (The Byv'eU Vaf^tle, 1879,4 T. J). 219). 

Art. 19 (old 16) provides that where two steamers .mto crossing so as tb 
involve risk of collision, the one which has the otlier on her starboard hand 
has to keep out of the way. (For the difference lietween crossing and (»ver- 
taking ships, see arts. 24 and 10 : and The Franconia, 1876, 2 1\ 1). 8; 77/e 
Peehfortou (Jastk, 1878, R I). 11.) lly art. 20 (old 17), where a Rteainer 
ami sailing vessel are approaching each other, the steamer must keep out 
of the way. By art. 21 (old 22), where one shi]» has to keep out of the 
way by these rules, the other must keep her t‘ourse, hut in thick weather or 
other special circumstances, the latter must also art so as to avert collision 
(The Zadok, 1883, 9 R D. 114). By art. 22, eeery vessel hound to keep out 
of the v:ay of another must, if possible, avoid crossivy ahead of her. By art. 
23 (old 18), every steamer directed to yire imy to another on aj>proaching her 
must, if necessary, slacken her speed, or stop to reverse. For a Bteam8hip*8 
duty in fog, see art. 16 and cases there cited: The Beryl (1884,9 R IJ. 
137)*; The Ceto (1889, 14 Apji. Cas. 670): for it in clear weather, see TVw^ 
Khedive (1880, 5 App. Cas. 876) : The Memnon (1889, 6 Asp. 488) ; The. Arra- 
toon Apear (1889, 15 App. Cas. 38, where not slackening sjjeed till the green 
light of the other ship appears for the third time to a ship meaning to pass 
port to port vras held too late); Wilson Currie ([1894], App. Cas. 116, 
where the ships* could have passed j^ort to port, and one ship was held 
justified in waiting to stop and reverse till she had repeated her port 
helm signal); and see The AUns (1895, 8 Asp. 92). It may be overridden 
by art. 27 {The Bmares, 1883, 9 P. D. 16). By art. 24 (old 20 ), every 
overtaking vessel is to keep out of the way of the overtaken ^teasel ; an 
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overtaking vessel is one which is coming up with another from any direc- 
tion more than 2 points abaft her beam, or such a heading that by night 
she could not l)e able to see either side light of that vessel, and no 
subsequent alteration of bearing will make her a crossing ship, or relieve 
her from the duty of keeping clear ; and by day the overtaking vessel should 
always assume, if in doubt, that she is overtaking and not crossing (see The 
Franconia, ante\ The Seaton, 1883, 9 P. D. 1; The Main, 1886, 11 P. D. 
132 ; The MolUre [1893], Prob. 217). “ Where the overtaken ship deviates 
from her course, the duty of the overtaking ship is only to exercise reason- 
able care to keep out of her way, and she is free from the absolute obligation 
of the article ” (Lord Esher, The Saragosm, 1892, 7 Asp. 289 ; and see The 
Sandhill [1894], App. Cas.646). This article thus overrides the “ crossing ” 
and ** meeting” ones — arts. 19 and 18. By art. 25 (old 21), in narrow 
channels steamers must, if possible, keep to the starboard* side of the 
fairway. A “narrow channel” applies to the Straits of Messina {The 
Rhondda, 1883, 8 App. Cas. 549); entrance to Falmouth harbour {The 
Clydach, 1884, 5 Asp. 336); Cardiff drain {The Lcmnnfjton, 1886, 11 P. D. 
117); Swill channel between Middle Lightship and Middle Sands in the 
Thames {The Minnie [1894], Prob. 336). In winding rivers steamers going 
up against the tide should wait for vessels descending round points, either 
by custom of navigation or positive m\e ( The 2\dahot, 1890, 15 P. D. 194, 
Scheldt ; The Diana ami Clwedcn [ 1894], Ap] l Cas. 625, Danube ; The Libra, 
1881, 6 P. D. 142, Thames). 

By art. 26, milimj reemeh under way must keep out of the way of 
fishing sailing craft, hut the latter must not obstruct the fairway. By art. 
27 (old 23), in obeying the rules due regard is to be had to jill clangers of 
navigation and collmon, and any special circumstances making a departure 
from them nceessiiry to avoid immediate danger (The J knaves, 1883, 9 P. 1>. 
16; The Ada, 1872, 1 Asp. 475; The DucMurst, 1881, 6 P. D. 152, un- 
manageable shij) ; The H'ujiujate, 1890, 63 L. T. 841, sailing vessel departing 
from her course; The Tasmania, 1890, 15 App. Cas. 223). 

Art. 28 (old 19) deals wdtli sound signals for vessels in sight of each 
other; one sliort blast from a steamer means she is ])orting; two, that she is 
starboarding ; three, that she is going full speed astern. Art. 29 (old 24) 
provides that no vessel is under any circumstances to neglect to use proper 
lights or signals, or any precaution required by ordinary practice of seamen 
or special circumstances of the case. Instances of such neglect are : bad 
lookout {The Germania, 1869, 3 M. L C. 269); lookout obscured by smoke 
from the funnel {The Rona, 1873, 2 Asp. 182) ; no anchor watch {The Pladda, 
1876, 2 P. I). 34) ; insufficient lookout and crew {Clyde N, C, v. Barclay, 1876, 
1 App. Cas. 790; The Scotia, 1890, 6 Asp. 541); giving a foul berth {The 
Annot Lyle, 1886, 11 P. D. 114); ship being allowetl to drag {The Princeton, 
1878, 3 P. D. 4) ; bad ground tackle {Ths Massachusetts, 1842, 1 Bob. W. 371); 
not keeping clear of ship at anchor {The Batarler, 1845, 2 Bob. W. 407); 
missing stays {The Kingston by Sea, 1850, 3 Bob. W. 152); bringing up 
in a fairway {The Aguadillana, 1889, 6 Asp. 390); getting under way 
unnecessarily in bad weather {The Borussia, 1856, Swa. 34). Art. 30 
(old 26) saves special rules of navigation made by a local authority for 
harbour, river, or inland waters, e,g, the Thames, Mersey, Humber, Tees, 
l^ne, Suez Canal, Danube. Art. 3i (old 27) prescril)e8 th*e distress signals 
to be used if necessary. 

8. Collisions in Bills of Lading and Policies, — In both alike the peril of 
collision is covered by the words “ perils, accidents, and dangers of the seas 
and navigation ” {Bullcr v. Fisher, 1799, 2 Esp, 67) ; but in bills of lading, 
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where the negligence causing the collision is that of the ship carrying the 
caigo, th^ words do not cover it {Lloyd v. General Steam LN, a 1864, 
H. & a 284 ; Grill v. The Same, 1866, L. E. 1 C. P. 600, and C, P. 476) ; 
though they do, if the negligence is that of the other ship (Garston Co. v. 
Hickie, 1886, 18 Qi B. D. 17 ; The J[anfho, 1887, 12 App. Cas. 508). The 
word “ collision ” in a bill of lading is construed in a similar way (Lindley, 
LJ., CkcLriered Bank of India case, 1888, 10 Q. B. I). 521) : and under a bill of 
lading, excepting liability for “ collision, accidents, loss, or damage fioni any 
act, neglect, or default of pilots, master, <u* mariners, or otlier servants of 
the company, in navigating the ship,’* upon a collision taking place between 
two ships belonging to the same owner, it was held that tlie cargo owner 
could only recover half his damages from tlu? non-carrying ship, the 
exception protecting the cairying ship (ibid.). In ]K)licies the <}ue8tion 
of negligence is immaterial, as it is not tlie proximate* cause of loss to the 
insured; but though collision is “a peril of tlie sea" these words will not 
make the underwTiters liable fora payment of balance of loss (or the insured 
ship (which is negligent) to tlie other (which is also m*gligent) under the 
Admiralty rule of dividing the loss in such case, or for th(* costa and 
ex])ense8 incident to the tHdlision, all tliese having to be provided for by a 
sfiecial clause (the running-down clause) {Ik Vtuf.r v. Stdrador, 18*^ 

4 Ad. & E. 420). For instances of ‘‘collisimi (‘xpressly insured against, see 
IHnk V. Flemhig (1^90, 25 (). B. D. 896); The Mooror. ([1898], Prob. 248); 
The North Britain ([1894], Prob. 77). A tow insured against “collision” is 
protected against one between her tug ami another sliip, for which botli 
she and the tug were liable in damages {The Siobe [1891], Apj). Cas. 401). 
See Marine Insurance. 

[Authorities . — See Alarsden, Collmoufi at Sea: Williams and Bruce, 
Admiralty ', Pritchard’s Digest, Collmon: Abbott, Shijfjdny : Maclachlan, 
Shijopiny.] 


Collisions on Land. — See Boaiu) of Trade, vol. ii. p. 194, 
and Railways. 


Collusion.— See Divorce; Fraud. 


Colonial Churches. — See (’hurcii of EN(iLANi). 


Colonial Courts, Governors, Legislatures, 
Office. — See Colony. 


C5olonial Forces. — The military colonial forces are of two 
classes : (1) the forces raised in a colony (y.v.) by the (Vdonial Government 
itself, and known as the local forces, including militia, volunteers, and armed 
constlabulary ; (2) the forces raised by direct orders of the (’rown, and 
forming part of the regular forces, whose pay and maintenance are annually 
provided by the* Imperial Parliament. All of the latter class have since 
1870 been withdrawn from the self-governing colonies, and those in the 
colonies directly governed by the (.'rown are either detachments of the 
British army, sent as garrisons, or local companies, such as the West Indian 
Kegiments, the Eoyal Malta Artillery, etc. • 
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When Imperial troops are in a colony, the oflScer in command, and not 
the governor, unless specially invested therewith, has the military charge, 
although the governor bears the title of captain-general or commander-in- 
chief (g'.u)j^and if the colony is invaded, or assailed by a foreign enemy, the 
oflScer in command assumes the entire military authority over all classes of 
the troops. 

By virtue of his commission from the Crown, the governor is usually 
the commander-in-chief of all local forces raised within the colony. In 
the Acts of the various colonies raising these forces provision is made for 
their government and discipline ; and the Canadian militia are also by local 
Act made subject to the Queen’s regulations and orders for the army, and 
to all other Imjjerial laws applicable to Her Majesty’s troops in Canada 
whicJi are not inconsistent with the statute (Canada Militia and Defence Act, 
1868, 31 Viet. c. 40, s. 61). This Act was amended in 1875, and the militia 
placed under the command of an officer of the rank of a colonel, or of 
superior rank, in the army, whose duties are analogous to those performed 
by the conimander-in-(*hief of the army. Similar arrangements are in 
force in other colonies. 

These local forces are only subject to the Army Act when serving with 
part of Her Majesty’s regular forces, and then only so far as the colonial 
law has not provided for tlieir government and discipline, and subject to 
the exceptions specified in the general orders of the general officer com- 
manding Her Majesty’s forces with which sucli force is serving (sec. 177 
Army Act, 1881, 44 & 45 Viet. c. 58). And by secs. 175 (3) and 176 (3) 
such persons as may be serving in any troops or portion of troops raised in 
forces of the above-mentioned second class, are snl)jected to the ‘Army Act 
when serving under the command of an otticer of the regular forces. 

The naval forces of the colonies, apart from the lmi)erial navy, have 
been put on a different footing siixce 1865, when an Act of the Imperial 
Parliament was passed — the Colonial Naval Defence Act, 1865, 28 & 29 
Viet. c. 2, to enable the colonial legislatures to provide at tlieir own cost, 
vessels of war, weapons, seamen, and volunteers for their own defence, and 
to raise a volunteer force to form part of the IJoyal Naval Eeserve 
established by the Royal Naval Reserve Act of 1859, 22 & 23 Viet. c. 40. 

By the Imperial Defence Act, 1888, 51 & 52 Viet. c. 32, an agreement 
made with the Australasian colonies was ratified, by which the Imperial 
and Colonial Governments in conjunction, and in a certain proportion of 
payment by each of the expenses, were to maintain, equip, and man a 
naval force to be employed in Australian waters, and provide defence for 
certain ports and coaling stations ; the sliips to be under the sole control 
and orders of the naval commaiider-in-chief on the Australasian station, 
but to he retained within the limits of that station, and only otherwise 
employed by consent of the colonial Governments. 

See Todd, Parliamentary Government in tlm Colonies^ ch. xii. ^ and 
articles Army ; Commission ; Officer. 


Colonial LEgfllthOUSeS. — The Merchant Sliipping Act, 1894 
(57 & 58 Viet. c. 60), repealed the earlier enactment relating to this subject 
(18 & 19 Viet. c. 91) by its 22nd schedule, and substituted the following 
provisions therefor. 

Dim for Colonial Lighthouses , — ^Where any lighthouse, buoy, or beacon 
has been placed on or near the coasts of any British possession {q,v,) by the 
consent «f the Legislature of that possession. Her Majesty may, by Order in 
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Council, Jlx, increase, diminish, or repeal the “ colonial light dues ” payable 
by the owner or master of every ship passing the same, and deriving benefit 
therefrom (s. 670, subs. (1)), provided that the Legislature of such possession 
has, by address to the Crown, or by act or ordinance, signified its opinion 
that the dues ought^to be levied (ibid. subs. (2)). 

Collection and Recovery of JCucs . — The collection and recovery of ccdonial 
light dues are regulated, so far as the United Kingdom is concerned, by 
secs. 649-651 of the Merchant Shipping Act, 1894 (s. 671, subs. (1)), In each 
British possession such dues are to be collected by such persons as the 
governor may appoint, in accordance with the said provisions, (»r in sucli 
other manner as the Legislature of the j^ossession may direct {ihuL subs. (2)). 

Application of Dues , — Colonial light dues levied under the Act are to be 
paid over to the Paymaster-General (^.r.), at such time and in such manner 
as the Board •of Trade direct (s. 672), and after deducting the exjMsnses of 
collection are to be applied in payment of the ex ] senses incurred in main- 
taining the lighthouse, buoy, or beacon in res])ect of whicii they are levied, 
and to no other purpose (s. 672). 

Advances for Gonstriwtion and Repair of Liykt/umsvs . — The lioard of Trade 
may raise sucli sums as are necessary for those i>urpose8 (s. 674, subs. (1)). 
Sums so raised may be advanced by the Treasury out of moneys jirovided by 
Parliament, or by the Public Works Lc^an Oommissiomus, or by any c»ther 
persons on the terms contained in secs. 661-652» (s. 674, subs. (2)). 

Accounts . — Accounts of all expenditure under these sections are to be 
kept as the Board of Trade direct, and laid annually before Parliament, and 
audited as may be directed by Order in Council (s. 675). 

[See Sdtiitton, Shippiny Act, 1894.] 


Colonial Marriag^es. — All laws made or to be made by the 
Digislature of any of Her Majesty's })ossessions for the purpose of estab- 
lishing the validity of marriages j)reviously contracted therein, are to have 
the same effect within all jjarts of Her ^lajesty’s doininions as within the 
place where tliey were made (28 & 2i) Viet. c. 64). See Affinity; Con- 
sanguinity ; Marriage. 


Colonial Prisoner. — l. Owing to the vast extent of the 
British Empire, and the smallness of some of its possessions, and the 
convenience of permitting the collection in one place of prisoners from 
more than one colony, the Colonial Prisoneis Removal Act, 18(i0, 32 & .’i3 
Viet. c. 10, was passed, under which, subject to siinction by Order in 
Council, colonies may agree for the transfer of prisoners under sentence 
from one colony to another. The orders in force sanctioning such agre(^- 
ments made prior to 1890 are published in Statutory Rules and Orders, 
revised, vol. i. pp. 707-710, and those sub-sequently made are printed in 
the volume of Statutory Rules and Orders fur the year in wliitdi they were 
made. 

The Act is also applicable to places wdiich, tliough not British posses- 
sions, are under British jurisdiction, as exercised by treaty or otherwise, 
and was, in 1884? applied to Cyprus (St. R. & 0., revised, vol. i. p. 720). 

2. Under the Fugitive Offenders Act, 1881, 44 & 45 Viet. c. 69, 
S8. 25, 28, and the orders made thereunder as to colonies and places under 
the Foreign Jurisdiction Acts, provision is made for the conveyance and 
legal custody of fugitives from British justice in colonies anc^ iK)8ses- 
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sions and places to which British jurisdiction extends, in transit from 
the place to which they have fled to the place where they are to be tried 
or undergo sentence. The orders on this subject are collected under the 
titles “Foreign Jurisdiction” and “ Fugitive Offender ” in vol. iii. of the 
Statutory Kules and Orders, revised, and in the annual volumes of Statutory 
Rules and Orders. 

3. The Colonial Prisoners liemoval Act, 1884, 47 & 48 Viet. c. 31, 
empowers tlie removal of a prisoner under sentence of imprisonment for 
any oflence to another British possession, or to the United Kingdom, in the 
following cases : — 

(a) Where the life of the prisoner is likely to be endangered or his 

health j>ermattently injured in the possession where he is 
imprisoned. 

(b) Where the prisoner belonged, at the time of his ofl'ence, to the navy 

or army. 

(c) Where his offence was wholly or partly committed beyond the 

limits of the possession in which he is imprisoned. 

(cf) Where there is no proper prison in which to undergo his sentence, 
or his safer custody or more efficient carrying out of his sentence 
renders removal expedient. 

(e) Tlie Act also applies to criminal lunatics (s. 10), where the law of 
the possession makes the prisoner one of a class subject to removal 
under the Act (s. 2). See Asylums, a7itc, vol. i. p. 394. 

The prisoner, unless in tlie army or navy, if removed, may be returned, 
by order of the Secretary of State or the Government of the possession to 
which he was removed, and if required by the same authorities, shall be 
returned for discharge at the end of his sentence. On discharge in the 
place of removal, tlie offender is entitled to reconveyance free of charge to 
the place from which he was removed (s. 3). Provision is made for 
warrants and the cost of removal, dealing with the removed prisoner and 
the case of escape, and for proof of acts or concurrence of colonial 
governments (ss. 5-9, 11). The colonies may legislate for the purpose of 
carrying tlie Act into effect (s. 12), and regulations may be made by Order 
in Council as to removal of prisoners and criminal lunatics (ss. 4, 13). 
Those now in force were made in 1889 (St. R. & 0., revised, vol. i. p. 720). 

The Act may be a])i)lie<l to places umler the Foreign Jurisdiction Acts 
(s. 15), and was so applied in 1889 to Africa (St. R. & 0., revised, vol. iii. 
p. 280); in 1893 to the Pacitic Islands (St. 11, & O., 1893, p. 340); in 
1895 to the Ottoman Empire (St. R. & O., 1895, p. 268); and in 1896 
to South Africa (St. R. & 0., 1896, p. 20). The luwedure on removal is 
not well known, and difficulties liave arisen in executing in England a 
sentence on a ])ri8oiier so removed (see 32 L. Jo. 146). 


Colony. — A body (»f persons who form a settlement at a distance 
from the country to which tliey belong. According to Greek ideas, the 
colony was an independent State, connected with the mother-city chiefly by 
religious tie. The Roman colonw was a body of citizens under arms, 
stationed in one of the towns or strongholds of the empire, and possessing 
institutions modelled on those of Rome. In English law, the settlements 
formed by subjects of the Crown beyond seas were formerly described as 
forts, factories, and plantations (see Ltihiock v. Potts, 1806, 7 East, 449, where 
it was held that Gibraltar was mei^ly a fortress, and not a plantation within 
the meaiing of the Navigation Acts). The older terms are now superseded 
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by the more general term “colony,” which incites any wrt erf Her 
Majest^s dominions, exclusive of the British islands and of British 
India (Interpretation Act, 1889, s. 18). . . . , i . 

SUdhd dful Conquered Colonics . — The distinction between ^ colonies 
acquired by settleiqieut and those acquired by conquest or cession (j.t?.), 
was explained, in the year 1722, in certain resolutions of the Pnvy Council, 
reported 2 P. Wms. 75. A new country is said to be settled when, at the 
time of occupation, it is uninhabited or inhabited by people whose customs 
cannot reasonably be applied to Englishmen. In such a case, the settlers 
are deemed to carry with them the common law of England, and so much of 
the statute law in force at the time of settlement as may be found appli- 
cable to the circumstances of the country. Tlius, for example, land is held 
under the C'rown, subject to the ordinary incidents of freehold tenure, 
including escheat to the Crown on failure of heirs {A.-G.for Ontario v. Mercer, 
1882, 8 App. Cas.); but it would not be reasonable to apply statutory rules 
designed to meet the special difficulties of an old country (e.g. the statutes 
restraining gifts of land for charitable purposes) to a new settlement 
{Mayor of Lyons v. East India Co., 1836, 1 Moo. P. C. 272). Native customs 
ought not to be suppressed or wholly disregarded ; the Indians in Upper 
Canada, for instance, are permitted to live under their own tribal 
autliorities ; but tlie Indian law is personal or tribal in its character ; the 
territorial law of Upper Canada is English. The institutions of a new 
settlement have been formed in some cases by the acts of the colonists 
themselves ; the king in council usually made provision for the establish- 
ment of executive officers and courts of justice, subject always to his own 
authority •in Parliament. When a colony has ac(juired a legislative 
autliority of its own, the i)Owers of the king in council cease, unless in so 
far as they may ha^'e been expressly reserved. Even l^arliament, though 
possessing undoul)ted authority to legislate for any part of the dominions of 
t he Crown, respect.^ the indepeiideiiee of colonial legislative authorities ; its 
aid is invoked only when Acts are to be passed which transcend the locftil 
limits of colonial jurisdiction, such, for example, as the Act of 1867 by 
which the North American colonie.s were united under one federal con- 
stitution, or the Act of 1881, which permits appeals to be taken from 
British Honduras to the Supreme Court of Jamaica. For the powers of the 
Crown in regard to new settlements formed at the jneseut day, see the 
British Settlements Act, 1887. 

When a colony is acquired, by conquest or eessiem, from a civilised 
Power, the fact of eoinjiiest places it, for the time l)eing, at the disposal of 
the Crown; the king in council may make provision for its government, 
subject always to liis own authority in Parliament {Camjibcll v. Hall, 
1774, 20 St. Tri. 304). When the colony acquires a ix^rmanent legislative 
authority of its own, the jiowers of the king in council cease, iiuless in so 
far as they are exi>ressly reserved, and Parliament respects the inde])en- 
denefi of the local legislature, as in the case of a settled colony. If the laws 
of the State from which the colony is taken are not yet fully established, 
English law may be introduced ; in Jamaica, for example, which is a con- 
quered colony, the law is English in its origin. But where the inhabitants 
are in the enjoyment of rights guaranteed l)y a civilised system of law, it is 
considered just fftid politic to leave their local institutions undisturbed, and 
provisions for this purpose are usually inserted in the treaty of cession. 
Thus, the old French law was retained in I/^wer Canada, the Code Napoleon 
(y.r.) ill Mauritius, the Roman Dutch law in Ceylon, British Guiana, and Cape 
Colony. In all these cases it may be observed that the local law Jias been 
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greatly modified by British influences. The penal codes of our conquered 
colonies have been remodelled on English lines ; their mercantile legislation 
is more or less closely adapted to modem Acts of Parliament. It is also 
important to notice that the duties of executive officers in a British colony, 
and the relations between courts of justice and the executive, are usually 
defined and interpreted with reference to the principles of the English con- 
stitution. In the case of Sir T. Pictm, 1804-12, 30 St. Tri. 225, the Boman 
Spanish law of Trinidad was cited to prove that the governor of that island 
might authorise the application of torture to a recalcitrant witness; but it was 
argued with much force on the other side that no foreign law could justify 
an act so inconsisteri t with British usages. In Hill v. Bifjgc, 1 841 , 3 Moo. P. C. 
466, the old law of Trinidad was again relied on to prove that the governor 
could not be sued in the colony in respect of a private debt; but Lord 
Brougham, in delivering the opinion of the Judicial Committee, did not 
think it necessary to deal with this part of the argument. 

Colonial Governors . — In eacli colony executi\ e powers are intrusted to 
an officer appointed by the Crown. Tliere were formerly chartered and 
proprietary colonies, in wliich tlie compjiny or the individuals administering 
the country had i)ower to appoint the governor; but the cliarters and 
patents which conferred this power are not now in force ; the chartered com- 
panies now operating in Soutli Africa and elsewhere are placed under tlie 
supervision of governors appointed by and directly responsible to the 
Queen. The practice is, to constitute the oflice of governor by letters 
patent ; the holder of tlie office is appointed by commission ; he is usually 
assisted by an executive council, and he is furnislied with instructions as to 
the manner in which his duties are to be performed. In colonies^possessing 
responsible government, the advisers of the governor are chosen from 
among the leaders of the party which commands a majority in the popular 
branch of the local legislature. Within the lirnitK of colonial jurisdiction, 
the governor is bound to act on the advice of his ministers ; where imperial 
interests are concerned, lie must guide himself by the instructions which he 
receives from the C -olonial Secretary. 

It is now well settled that a colonial governor may be sued in the (Quirts 
of his colony {Hill Biggi', cited above). He may be sued in respect of 
acts done in his official capacity, but in tl\is case tlie plaintiff must show 
that the acts complained of were illegal ; if the governor \ras acting within 
liis commission, he may plead “ lawful authority ” {Phillips v. Eyre^ 1869, 
Ij. K. 4 Q. B. 225, and G Q. B. 1 ; Mtmjravc v. Palido, 1879, 5 App. Cas. 102). 

UoloniallLegislatares . — In respect of the constitution of the local legisla- 
tive authority, the colonies may be divided into four groups — 1. In five 
colonies there is no legislative council ; the governor lias sole power to 
make laws ; in three of the five the Crown has reserved power to legislate 
by Order in Council. 2. In sixteen colonies there is a legislative council 
nominated by the Crown. In all the colonies of this class, except British 
Honduras, the Queen may legislate by Order in (.'ouncil. 3. In nine colonies 
there is a legislative council jiartly elected ; Cyprus, which is not a colony 
but a Turkish possession administered by Great Britain, lias a legislature of 
this class. In three of the colonies of this class power is reserved to legis- 
late by Order in Council. 4. Eleven colonies have elected assemblies and 
responsible governments. • 

No bill of a colonial legislature can become law' unless with the assent 
of the governor ; if he refuses, the bill is lost ; if he assents, he must report 
the Act to the Colonial Secretary, and on the advice of the Colonial 
Secretary the Queen may disallow the law which has been mada If the 
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governor does not tliiuk fit to assent to tlie bill or to reject it, he may 
reserve it for the consideration of the Crown, and it will not become law 
until the Queen approves it. 

Doubts were at one time entertained as to the power of colonial l^isla- 
tures to pass Acts •inc^jiisistent with the i>riiu*iple8 of English law ; but 
the 28 & 29 Viet. e. 63 has ju-oviilal that no colonial law shall bo deemed 
void on the ground of repugnancy to the law of England, unless it is 
i-epugnant to the provisions of some Act of rarliament, or n>gulation 
made under an Act of Parliament, extending to the colony. 

Colonial Court h. — In almost every colony there is a Superior Court, 
exercising a jurisdiction analogous t<> that of the High Cotirt in England. 
It was formerly not unusual for the governor in couiu'il to bo (Muistituted a 
(V)urt of error ; the governor also acted in some colonies as clianeellor and 
ordinary. It is now more usual to provitle f<»r appeals within the colony, 
either by creating a Court of Appeal, or by estaldishing a Suprcune Court, 
exercising appellate as well as original jurisdiction. The 53 & 54 Viet, 
c. 27 makes provision for the establishment of Colonial (Courts of Admiralty 
and Vice- Admiralty. 

From the highest civil Court of each colony ai)]>eals may be brought tc 
the Queen in Council, subject to any limitation which maybe iniiK»sed on Jto 
right of appeal by Order in Council or by local legislation. 1'he limiUitions 
usually imposed are, that th(» subject-matter of the ai)i>eal must be of a 
certain value ; that the judgment apiamled from must lx? final, not interlocu- 
tory; that leave to apjx'al should be obtained in the colony within a certain 
time, Her^ Majesty retains the prerogative right to give spe<Mal leave to 
a])peal in cases where leav(? c4innot i»e c»btained in the ordinary way. 
SiKXfiul leaver has scuiietimes been given in criminal (‘.uses, but ajipeals in 
such cases should be admitted only when the colonial (^)urt has exceeded the 
local limits of its jurisdiction, or when there is reason to upjirehend that a 
serious miscarriage of justice has taken place. For conditions of ap|H;aI to 
the Privy Council, see PuiVY Council 

The judges of colonial ( ^ourts hfdd tlieir ofliccs, in some cases <luring 
pleasure, in other cases during good beimviour; butc?ven if they hold during 
pleasure they are protected against arbitrary dismissal. See on this Hubjec*.t 
the Memorandum by the Lonls of the Judicial Committee of the Privy 
Council, printed in the A])])endix to 12 Moo. Ind. Aj). 

Coloyiial Of/kr. — In 1G60 a committee of the Privy Council wasa]»]M>inted 
“for the Plantations”; this coiumittee was afterwards united to the ('ouncil 
fr)r Trade. In 1784, after tlie jiassing of Burkes Act, a committee for Trade 
and Plantations was apjxiinted ; this c^unmittee has develo])ed into the Board 
of Trade ($.r.), and has now no direct connection witli colonial affairs, (^iin- 
nuinications with colonial Governments were alw'ays under the sujxirvision 
of a Secretary of State, and since 1854 there has been a 8ei)arate Secretary 
of State for the tVilonies. 

[AtUhointies, — For tlie Colonial Ottice, and for iiarticular information in 
regard to the colonies severally, see the Colonial Office List ; see also the 
articles in this Encyclopicdia devoted to the various colonies ; Burge, Colonial 
and Foreign Laws ; Clark, Colonial Ijiw ; Tarring, Law lielaiiwj to the Colonies, 
2nd ed., 1893 ; To(\d, ParHainentary Government in the British Colonies ; etc.] 


Colorado Beetle* — Provision was made for the exclusion and 
destruction of this insect by the Destructive Insects Act, 1877, 40 & 41 
Viet. c. 68, and the following Orders made thereunder : — • 

VOL. III. 8 
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(1) The Colorado Beetle Customs Order, 1877, which forbids the 
lan^g of potato haulm leaves or stalks imported from Canada, Germany, 
or the United States, and empowers the Commissioners of Customs to 
collect and destroy all sand direct, or refuse imported with potatoes from 
these countries, and to detain the potatoes till this is dene. 

(2) The Colorado Beetle Order, 1877, which forbids any person to sell, 
expose, or offer for sale, or to distribute in any manner, living specimens 
of this insect in any stage of its existence, and requires owners of crops of 
potatoes to give immediate notice to the local authority of the appearance 
on his crop of a Colorado beetle in any stage of existence. These Orders 
are printed in Statutory Buies and Orders, Eevised, voL ii. pp. 710, 711. 


Colour of Office.— See OmcK. 

Colourable Alteration, Imitation. — See ComiioiiT 

Djsigks ; Patents ; Trade Marks. 


Combat, Trial by. — See Battle, Waoeu ok. 


Combatants. — It is usual to distinguish the men composing a 
regular belligerent armyinto combatants and non-combatants; on capture by the 
enemy both are entitled to the lights of prisoners of war. See Belligerent. 


Combinations. — The term “combination” is most commonly 
used in English law with reference to questions of the legality of the 
association or union of two or more persons for some common purpose, such 
08 protecting or furthering their own actual or supposed professional or 
commercial or industrial interests. In this sense it is generally employed 
as a term of approval for that which, when a^inst law or public opinion, is 
styled “conspiracy.” And the legal or political right of combination is 
asserted as against stringent applications of the judicial doctrine of criminal 
conspiracy. The iiolicy of English law as at present disclosed by the 
Illation or interpreted by the judges is said to lean against the imposi- 
tion of any fetters on any cxtmbination or competition not accompanied by 
violence or fraud or other like injurious acts (Mogul case, 1889, 23 
Q. B. D. 618, 628), and very many forms of combination are fully recognised 
by law, e.g. partnership, joint-stock comiianies, building, friendly and 
industrial and provident societies, or trade unions — the combination being 
legal if in accordance with the prescribed forms and created for a purpose 
which is not imlawful,in which neither offends against the criminal law, nor 
involves a contract wMch is made void or illegal by any common law rule 
or legislative provision, nor is inconsistent with the instrument which forms 
the act of association or charter of the association. When a combination is 
to do something forbidden by the criminal law it is punjshable as conspir- 
acy, and the word “ combination ” is occasionally coupled with “conspiracy ” 
in criminal enactments. Other combinations which may not entail punish- 
ment as crimes are so far disapproved as to be held imenforceable agreements, 
e.g. agreements in rest^int of {unde (Mogul case [1892], App. Gas. 25), but 
are nolf necessarily actionable at the suit of outside persons prejudiced by 
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acts dtoe iu pursuance directly or indirectly of the combination (see 
PoUoc^ 3rd ed., 287), and" the extent to which these combinations 
give rise to civil rem^ies after discussion in the Mog^d case {nbi mpm^ 
and Temi)erton v. [1893], 1 Q. K 715) has now again been brought 

liefore the House uf lairds and eight ctmsulte<l judges in an a]>{>eal in FUkhI 
V. Jficksm [1895], 2 Q. K 21, and an authoritative solution may be exjiected 
from the reserved judgment of the law lords. 

The first question is ileult with under OoxsriKAGY. As to the siHxmd, the 
present rule apjwui's to lie that a eonihination for tnule purjKises formed by 
traders in their own interests is not unlawful, inendy by tin* fact that it is 
an undertaking in concert hy persons having a comnum interest, if the 
concert does not involve tlie <loing of any act whieli would not he unlawful 
if done by a single person in his own sole interest. In other words, persons 
injured civilly by a combination of other jicrsons cannot recover damage 
merely on the ground of a conspiiucy or combination against them, hut 
must show' a legJil wrong done tliem; audit is immaterial whether it is done 
by a sole tort feasor or by joint tort feasors. 

In civil imitters the words “ conspiracy ** and “ conspireil," ajMirt from the 
writ of conspiracy now represented by the a(‘tiou for malicious lu'osecution, ir. <* 
(1) merely vituiierative epithets, suggesting malicious joint action in the om- 
mission of a tort; (2) excuses for declining to answer (lucstionsor interroga- 
tories on the grouiul that the alleged conspirators are not bound to criminate 
themselves (Spolrs v. Orofireiior Hotel Co., 1897, 13 T. L. 11. 42G). 

And in civil jdeadings the use of the word “ cons))iracy or “ combination*’ 
docs not create any cause of action or <lo more than suggest malice where 
that is an* element of the cunise of action. 

There is, it may be a<lded, no legal distinction l>ctween condanations of 
employers or of w^»rkmen. Their legality or illegality is determined by the 
.same testa ; ami any combined ac^tion which would l>e criminal in workmen 
’s equally criminal incmphiyers, such as the use of thrents or violence or the 
making of black lists (see 11. v. BauUl, 1870, l.‘» (^c\, (■. C. 282; Curran v. 
Treleavrn [1891], 2 Q. Jl. 545: TroUope v. Lioulon IluUdimf Trader Federa- 
tion, 1895, 12 T. L. 11 228, 280 ; Li/ons v. Willins [189(5], I Ch. 811). The 
histcuy in linglamlof trusts, syndicates, and unions of employiTs is not, as in 
Araericii, publishcil in deUiil in many reporUfd cases ; the industry of our 
law since the abolition of the oflences of engrossing, forestalling, and 
regiuting having lieen directeil rather against emubinations (»f workmen 
than of eni] foyers. 

See Black List; (’onspikacy. 


Comity of Nations. — As the law of a SUte cannot be enforced 
l)eyond its territorial limits except by favour of the State whierh, by its 
Courts of law, is asked to resja^ct it, a voluntary recognition of foreign law 
is involved, and has been ascribed to a HU]q> 08 ed “ comity ** or courtesy of 
nations towards ejich other, rrofesstir Dicey ]Hjint8 out the “confusion of 
thought” produced by this “laxity of language” (Conflwi of Jsa\e>i, 189G, p, 10); 
and Ferguson in \m Manual of Inlernjatkmal Lair (vol. i. ji. 145) endeavours 
to draw the following distinction between comity and private international 
law: “There is a diiVerence lietween private international law and what is 
termed comity, though both originate in the goodwill, convenience, or policy 
of nations, deeming it advisable to grant to each other privil^es which are 
not reciprocally due between States and thus not Uricti juris. (>omity, in a 
stricter sense, is the reciprocal exercise of politeness l^etween Oovermnents of 
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States, and has regard to matters of mere courtesy based on the general prin- 
ciple of the right of respect, or it comprehends some special voluntary acts, not 
due by treaty, which may serve to facilitate the interests of international 
policy of either pirty. To the latter ciategory belongs also any privilege 
granted regarding direct and special correspondence between the respective 
(governments, whilst private international law includes modes of legal 
proceedings in the application of foreign laws, as adopted by legislative 
jurisprudence or by the jurisdiction of the law Courts, without any direct 
interference of the Executive (Jovernment, unless when established by special 
agreement between the respective States. In this sense private interna- 
tional law may be called the comity of law Courts, whilst comity itself is the 
droit de conimmice between Governments.*’ Hee Intkiinational Law. 


Commandeer, Commando.— The commando is either the 
obligation to perform military duty under tlie Constitution of the South 
African llepublic, or a force formed under its autliority which all must 
join \yhen ordered, or “ (jommandecred,” in pursuance of the obligation. 

Article 23 of the Constitution, puldished in 1889, provides that in case 
of a hostile attack from outside, everyone, without distinction, shall be held 
bound to lend his assistance on the promulgation of martial law ; and by 
article 66 this proclamation must be made in case of pressing danger by the 
President, with the assent of the members of the Executive Council. 

Article 93 declares the military force to consist of all the men of the 
liepublic capable of bearing arms, and, if necessary, of all those of the 
natives within its boundaries whose chiefs are subject to it ; and the men 
of the white people cai)able of bearing arms are all men between the ages 
of sixteen and sixty years (art. 95). 

lly article 101, the military force, with the exception of the hired 
natives, is summoned for the maintenance of order, for commando duty on 
the occasion of home rebellion, and, witliout any exception, for the protec- 
tion of the country, and to light with foreign enemies. 

Maintenance of order is to be understood (art. 103), as (a) the execu- 
tion of the laws, the carrying out of sentences after receiving orders, and 
the consideration of measures of general and local interest ; also the super- 
vision of the natives, and the repression of vagrancy and vagabondage in 
the field - cornctcies : (b) commandos on occasion of rebellion among the 
natives ; bringing Kaffir chiefs to their duty : (c) commandos for the sup- 
pression of disorders among the white population : despatching sufficient 
force to the district where disorder has broken out; and (d) defence of 
the country and carrying on war ; carrying out martial law and taking the 
field at the head of the army. 


Commander-in-Chief. — Until the year 1793 the adminis- 
tration of the army was in the hands of the sovereign in person ; his orders 
in all matters relating to its intenial discipline and regulation being com- 
municated through the Secretary at War, an office now abolished, and whose 
duties have been transferred to the Secretary of State for War. To remove 
the army from the political influences with which its govehiment was then 
associate, the executive office of general commanding-in-chief, or com- 
mander-in-chief, was created, in the above-mentioned year, in order that 
military promotions and appointments might be in the hands of a soldier^ 
who would be influenced in making them by professional considerations alonoi 
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The appomtmenC is by patent, or a letter of service, signed by a Secre- 
tiiiy of State ; and the diflerence in the mode of appointiiient determines 
whether this officer is known as commander-in-chief, or as general com- 
manding-in-chief. Thus from 1856 the Duke of Cambridge was known 
by the latter officiaf designation until 1887, when a ])atent conferretl upon 
him tlie title of coniinauder-in-chief. The letter of service merely notifies 
an appointment “ to serve as a general,” and nH|uires tlie officer to ol»ey 
such orders as he shall receive from tlie sovereign, the cmnmander-in-chief, 
or any other his superior officer. 

The patent apjioints him in terms to be “ commander-in-ehief, during 
our pletisure, of all and singular our land forces employed, or to em- 
ployed, in our service in the United Kingdom of Great IlriUiin and 
Ireland ” ; and all officers and soldiers are commanded to acknowledge lum 
as their comniander-in-chief. 

Since 1870, when an Order in Council jdaced the de}iartinents of the War 
Office under the ultimate control of the Secretary of SUiU^ for War, the relation 
of tlie commander-in-chief, and his othce, known as the Horse Guards, has 
been recognised as in comj)h»te subordination to that minister. This was 
emjihasised by an Order in Council in 1888 sejmrating the deiwirtnu^vJ? 
into a military and a civil side, both subject tt) tbe administrative control 
of the Secretary of Statt?, as resjKmsible for the i»xercise of tlie royal jin?- 
rogative in respect^ of the army. Thus in that yi*ar the position of the 
eommander-iu-chief was that of sole military advism* to the Secri‘.tary of 
Slate for War. Ihit in 1895 his position in regard to the Secietary of 
SUte was modified by an Order in Council of 21st November defining the 
duties of the princijial officers to be charged with the administration of the 
departments of the ai niy. Instead of lieing sole adviser in military matters, 
four chiefs of sjiecial dejiartments are conjoined with him, over whom he 
exercises a general suj»ervision ; but each of whom separately advises the 
Secretary of State on all (piestions eonneeUHl with the duties of his dejMirtn 
rnent. He is therefore the jfrwrijHtJ adviser of the Secretary of State on 
all military (piestions. Uy this Order he is charged with the general dis- 
tribution of the army at home and abn»ad, with the ] an*] Miration and 
inaintenaiK't^ of detailcMl ])1ans f(»r the ni<»bilisation of the n^gnlar and 
au.dliary forces, with the ]ire]iarati(»n and maintmiance of selKmies of 
otVensive and defensive operations, and with collecting and compiling 
niiliUry information ; with selecting fit and ja’oper persons to he reecnii- 
mended for ajipointinent to eoinmissions (y.r.) in tlu^ regular forces ; W'ith pro- 
1 losing fit and jiroper oflieers, whether of tll(^ r(*gular or auxiliary forces, 
for promotion for stafV and other military a]>[>ointmentH, and for military 
honours and rewards. 

The nuirines arc not under the control of the eommunder-in-chief, but 
of the Admiralty (y.r.) (Army Act, 1881, 44 & 45 Viet. e. 58, s. 179). 
See the same Act juissim for various s|iecifi(r provisions as to the coni- 
man(ler-iu-(diiers jiuwers in legard to eourts-martial, to enlistment and 
disehaige, etc. 

The comiiiander-in-ehief of the forces in India is now vested with the 
pow’ers of the commanders-in-chief of the riesidcncies of Madras and 
Bombay, whose offices were abolished l»y the Madras and Bombay Annies 
Act, 1893, 56 & 57 Viet. c. 62. In regard to courts-martial, the expression 
commauder-in-chief in the Army Act, 1881, applies to the Irulian com- 
luander-iii-chief, as far as relattis "to tlie Britisli forces in India. And there 
are similar sj^ecific provisions in applying the Act to the Indian ^rces as 
liave been referreil to above. 
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Colonial governors are commanders-in-chief of the local forces of 
colonies. See Colonial Forces. 

The Act 11 Will. in. c. 12 provides that colonial governors and com- 
inanders-in-chief guilty of oppression of any of His Majesty's subjects, or of 
any other crime or offence contrary to the laws of this* country, or of the 
country within their command, may be tried and punished in England by 
the Court of King's Ilench or by special commissioners (B, v. PictoUf 1806, 
30 How. St. Tr. 226). 

[Authorities. — See Clode, Military Forces of the Crovniy vol. ii. pp. 
335-358 ; Anson, Lav) arid Custom of the Constitution^ Part II. ch. viii ; 
Todd, Parliamentary Govcimment in the Colonies, ch. xii.] 


Commanding' Officer. — in its military usage, t*he expression 
commanding officer includes an officer in command of every species of 
military unit — a corps, a regiment, a battalion, a troop, and so on. Put 
the powers of a commanding officer to exercise certain functions of legal 
importance in regard to the administration of the Army Act, 1881, 44 & 45 
Viet. c. 58, cannot l)e exercised by all officers to whom the term is 
applicable in the military sense. As to the relation of all these to the civil 
power, see article Officers. 

The Act itself does not define tlic term commanding officer, although, 
throughout, such officer is referred to for many purposes, and particularly 
for the purposes of investigating charges, and awarding summary and minor 
punishments. Put the Kules of Procedure made in pursuance oS the Army 
Act defines it (r. 128) wlien employed in the sections of the Act relating 
to “courts-martial," to the “ execution of sentence," and to the “ ])ower of 
commanding officer," and in tlie provisions consequent thereon, and in the 
rules themselves, as meaning, in relation to any jierson, l.he officer whose 
duty it is under Her Majesty's regulations, or, in tlie a])sence of any such 
provisions, under the custom of the service, to deal with a cliarge against 
that person of liaving committed an oflence, tliat is, to dispose of it on his 
own authority, or refer it to a superior authority. It also means, for the 
purpose of summary award of fines for drunkenness, the officer commanding 
a troop, battery, or company. Thus an officer who would fall under the 
definition hi this last class of cases would be excluded in reference to 
others, €.g, the case of “ aggravated drunkenness " under secs. 44 and 46. So 
that, as regards the sections of the Act specifically referred to in the nde 
quoted, commanding officer means an officer superior in rank to those 
having power to make a summary award in cases of drunkenness ; in fact, 
the officer commanding a corps, regiment, or battalion. Put rule 16 of the 
Queen's Pegulations, 1895, sec. vi., confers these powers of a commanding 
officer of a corps, a regiment, or a battalion upon the commanding oflicer 
of a detachment, which is a body of men drawn from several companies or 
regiments; only in this case, if the officer is lielow the rank of major he 
may l>e restricted in the exercise of these powers, including the power to 
convene regimenUil eoui^ts-martial. 

In regard to other portions of the Army Act, 1881, than those already 
mentioned, rule 15 extends the definition to sec. 45, which relates to the duty 
of the comnianding oflicer towards a person detained in military custody 
for more than eiglit days without a court-martial being held for his trial. 
Other sections are also included, but need not be specified, as it is only 
intendqji to show that in other parts of the Army Act than those 
mentioned in rule 128, whei*o the term commaudiiig officer is used, it may 
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from tiiijfe to time by rejrolation have the same meaning as in that rule, and 
thus be limited by the definition. If not so limited, the proper oliicer to 
act may, nevertheless, be one who corresponds to the definition. 

The commanding officer may either dismiss any charge (s. 46), or, in 
the case of an olBcei^ refer it to a court-martial (see Courts-Mautial), or, 
in the case of a soldier, punish summarily ; but unless lie decides to punish 
with a minor punishment, the soldier may elect to be tried by district 
court-martial. Kut he cannot punish summarily a warrant oificcr or a 
non-commissioned officer. See as to minor punishments, such as confine- 
ment to barracks, Queen’s Regulations, 1895, sec. yi. para. 47. The 
ofiFences which a commanding officer may dispose of summarily, by 
inflicting other punishments, or by regimental court-martial, without 
reference to superior authority, but subject always to the right of the 
soldier to elect for trial by district court-martial, are set out in certain 
sections of the Act mentioned in sec. vi. para. 39 of the above regulations. 
They involve punishment by imprisonment not exceeding fourteen days, or 
by fine, or deduction from pay. There is no appeal from tlio commanding 
officer's decision. 

As to the powers of the commanding officer of one of Her Majesty’s 
ships over officers and soldiers on board, see Order in ('ouncil, (ith Februmy 
1882, made under the “Act to make rrovision for the Discijdine ot the 
Navy” (29 & 30 Viet. c. 109). 

[See Courts-Martial; Officers; Manual of Military Law, 1894.] 


CotnVnd.nclit.Cf from commendare in the sense of commend or 
confide (see word in Littre’s Diet), means strictly a loan to a person 
engaged in business. 

In continental law it is a share in a partnershi]), the liability for which 
is limited to its amount, nius in French coinmanditr companies thei e. are 
two kinds of partiU 3 rs, a^Hsocka en mm coUectif or full partners, whose liability 
is find comma 7 iditaircsf whose lial)ility is limited to their holding 

in the concern. Enjoyment of limited liability is de|)endent u]>oii the 
commaihditairc” taking no part in the management of the cmnjiany’s busi- 
ness. The commandite may take the form of negotiable shares or stock. 


Commendam.— See In Coi^imendam. 

Com merit f Fair.— See Criticism ; Defamation. 


Commercial Court. — The Commercial Court is the Court 
presided over by the judge of the Queen's Bench Division who is in charge, 
for the time being, of the commercial list. It ow’cs its existence? to a 
resolution of the judges of the Queen’s Bench Division, passed on 24th 
May 1894, by which it was declared: “That it is desirable that a list 
should be made *of commercial causes tc) be tried at the Royal Courts of 
Justice by a judge alone, or by jurors summoned from the city, and that a 
Commercial Court should be constituted of judges to be named by the 
judges of the Queen's Bench Division.” . 

In pursuance of this resolution a memorandum vras issuet^ by the 
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judges of the Queen's Bench Division in the early part of 1895, containing 
the following material provisions : — 

1. Commercial causes include causes arising out of the ordinary transactions of 
merchants and traders ; amongst others, those relating to the construction of mercantile 
documents, export or import of merchandise, affreightment, ^surance, banking and 
mercantile agency and mercantile usages. 

2. A separate list for summonses in commercial causes will be kept at chambers. 
A separate list will also be kept for the entry of such causes for trial, but no cause shall 
be entered in such list which has not been dealt with by a judge charged with com- 
mercial business, upon applhiation by either party for that purpose, or upon summons 
for directions or otherwise. 

Commercial causes may be transferred from the Chancery Division to the Queen’s 
Bench Division in accordance with the existing practice. 

3. Witli respect to town commercial causes it is considered desirable, with a view 
to despatch ancl the saving of expense, that all applications shall be made direct to tlie 
judge charged with commercial business, and with respect to country commercial 
causes applications may by consent of the parties be made to him in like manner. 

4. Ai to commercial causes already entered for trial, ai>plication may be made to 
such judge by either party to enter the same in the commercial cause list. 

6. Applications in commercial causes under Order 14 shall be made as heretofore, 
but where leave to defend has been given such causes may be dealt with like other 
commercial causes. 

6. Application may be made to such judge under the provisions of the Judicature 
Act, 1894, and the rules thereunder, or by consent, to dispense with the technical rules 
of evidence for the avoidance of expense and delay which might arise from commissions 
to take evidence and otherwise. 

7. Application may also be made to such judge, after writ or originating summons, 
for his judgment on any jKjint of law. 

8. Such judge may at any time after appcjirance and without pleadings make such 
order as he thinks fit for the speedy determination, in accjordance with ex isting rules, 
of the question really in controversy between the parties. 

9. Parties may, if they so desire, agree that the judgment or decision of such judge 
in any cause or matter shall be final. 

10. Application may be made to such judge in urgent cases to fix an early day for 
the hearing of any cause or matter. 

The Lord Chief-Justice of England (Lord Eussell of Killowen), Mr. 
J ustice Mathew, and Mr. J ustice Collins were selected to take charge of 
the coiiiinercial business, in accordance with the above regulations; and Mr. 
Justice Mathew, in March 1895, undertook tlie duty of presiding over the 
first sittings of the Court. 

The regulations contained in tlie memorandum of the judges of the 
Queen's Bench Division had not tlie autliority of rules of Court. “The 
notice relating to such causes was not a rule made by authority, but a 
practice agreecl on by the judges of the Queen s Bench Division, who have 
the right to deal by convention among themselves with the mode of 
disposing of the business in their Courts" (Lord Esher, M. II., in Barry v. 
Peruvian Gorporcition [1896], 1 Q. B. 208, at p. 209). Nor had the 
Commercial Court any powers which other Courts did not possess. “ With 
respect to the Commercial Court there is no Act of 1‘arliament establishing 
such a Court ; it is a mere piece of convenience in the arrangement of 
business. The Commercial Court has no more power to dispense with 
strict evidence, or to depart from the administration of the law in the 
ordinary way, than any other judge or Court " (Lindley, L. J., in iterfeiri 
V. Chartered MercarUile Baink [1895], 2 Ch. 488, at p. 491). It therefore 
became necessary for the judge who first took charge of tile business of the 
Court to devise a procedure which, while in accordance with existing rules 
and orders, would commend itself to the commemal community as ensuring 
economy and despatch. The means which he adopted arc tlius described in 
the intr^luction to Commercial Cam, vol. i pp. v-vii : — 
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"It was clear tliat, if tlie legal advisers of the parties were willing to 
assist the Court, commercial disputes might be wttled as promptly by a 
judge as by an arbitrator. But to attain this end it w’as necessary that the 
judge should be made acquainted at the earliest possible sta^e of the pro- 
ceedings with the nature of the plaintifll*s and the defendant s case. This 
could only be done eftectively if the resj)ective solicitors made careful 
inquiry into the facts, anti were so enabled to give the judge the fullest 
information. The commercial litigation of the country being in the hands 
of solicitors of high character and great professional skill, who were not 
likely to fail to conduct the cases intrusted to them in the best interests of 
their clients, they were relied upon to resjwnd to any reforms designed to 
lead to despatch and prevent useless expense. . . . The course of procedui’e 
followed in chanil»ers has been to tiscertain, upon the making of the order 
for the transfer of the case to the commercial list, wliat directions were 
needed to secure a trial at the earliest convenient date. This has been 
done without difficulty. Commercial questions present themselves for the 
most part in similar shapes, and are readily defined. In former times 
pleadings in such cases geneially followcnl common forms. As the result of 
this preliminary discussion before the judge, many cases have l>eeu put in 
train for settlement. When it has been found that the ciise must be tried, 
a note has been made by the judge of the questions which the parties have 
expressed their intention of raising, and a copy of this note has lieen 
furnished to each side, or a direction has iKicn given that notice of the 
grounds of claim and defence should be exchanged. Interrogatories have 
seldom been asked for, and their absence has produced no inconvenience. 
In lieu of the affidavit of documents the parties have been directed, when it 
appeared to the judge to be necessary, to furnish lists of documents and to 
allow inspection. The affidavit of doemnents ]»rovided for by the rules 
often affords no security that a full disclosure has been made, and under 
the substituted procedure the responsibility is cast upon the solicitors, who, 
as officers of the Court, have been informed that the withholding of a 
material document will be treated as a breach of professional duty. Parties 
have not, in fact, been hamjiered by the disappearance of the affidavit of 
documents. A day is then fixed for the trial of the case, to the great con- 
venience of solicitors, who can arrange for the attendance of their witnesses, 
no encouragement being given to technical or other obstruction. The 
practice of granting commissions for the examination of witnesses abroad, 
often resorted to formerly in commercial cases, and generally found to be of 
little practical value, has been very rarely followed ; and mutual admissions, 
the exercise of the powers conferred by Order 30, r. 7, or the consent of 
the parties to permit the judge to act upon the materials submitted to 
mercantile arbitrators, have diminished the necessity for recourse to a 
method of obtaining information whicli is always dilatory and not unfre- 
quently wasteful. Commercial crises have been tried upon the evidence 
prescribed by the orders made in chambers without difficulty or delay, and 
with a great diminution of the cost incidental to actions in which the 
ordinary modes of litigation are followed. The grasp which the judge 
obtains of the case in chamliers, and the power wliich he consequently 
acquires to prevent the taking of steps which will not assist the Court 
at the trial, have been found to be of extreme value in securing 
expedition.” 

The only definition of a “ commercial cause ” is that which is contained 
in the general words of regulation 1 of the above-mentioned memorandum. 
It is for the judge in charge of the commercial list, sitting in chambers, to 
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8a 7 whether a particular case comes within the description given in that 
r^ulation. 

Application may be made to the judge to have a case entered in the 
commercial list before the defendant has appeared ; and, the case having 
been so entered, the defendant can only object to the order on the ground 
that the case is not a commercial cause {Barry v. Peruvian Corporation 
[1896], 1 Q. B. 208). 

A case will not necessarily be transferred from the Chancery Division 
to the Commercial Court because it is a commercial cause ; but the Court 
to which the ajiplication for a transfer is made, if satisfied that the case is 
likely to be tried more speedily and economically in the Commercial Court, 
will order it to be transferred {Baerlein v. Chartered Mercantile Bank [1895], 
2 Ch. 488). As stated already, the judge of the Commercial Court has no 
greater power to dispense with the rules of evidence than any other judge 
{Baerlein v. Chartered Mercantile Bank [1895], 2 Ch. 488). 


Commissary Court. — See Consistokv Coukt. 


Commission Agent; Merchant.— See BROKKKjriuNciPAL 

AND AcJENT. 


Commission Day.— See Ciucuith. 

Com mission I Evidence on. — i. Stipmnr Conrt. — On\^y 

87, r. 1, provides that the Court or a judge may at any time for sutli- 
cient reason order that any witness, whose attendamje in Court ouglit for 
some sufficient cause to be dispensed witli, be examined by interroga- 
tories or otherwise l)efore a commissioner or examiner ; and rule 5 of the same 
Order provides that the Court or a judge may in any cause or matter, 
where it shall appear necessary for the purposes of justice, make an order 
for the examination upon oatli before the Court or a judge, or any officer of 
the Court, or any other person, and at any place, of any witness or person, 
and may empower any i)arty to sucli cause or matter to give such deposi- 
tion in evidence therein on such terms, if any, as the Court or a judge may 
direct. Applications for commissions to take evidence are made under the 
last cited rule by notice of motion in the Chancery Division, by summons 
before a master in the Q. B. D., and by summons before a registrar in the 
Probate, Divorce, and Admiralty Division (Order 54, r. 12). 

The applicfition should be supported by affidavits showing the grounds 
for the application and the nature of the evidence to be given by the 
witnesses whom it is proposed to examine (see Bidder v. Bridges, 1884, 26 
Ch. 1). 1 ; 58 L. J. Ch. 479 ; 82 W. R 445, and below). 

An examination of a witness will be ordered under the last named rule 
whenever it is necessary for the puri)oses of justice, as where a witness is 
going abroad, or is from illness, age, or other infirmity uT\able to attend at 
the trial (Jraraer v. Mosses, 1880, 16 Ch. D. 100; 50 L. J. Ch. 28; 29 W. 
R 201 ; Bidder v. Bridges, 1884, 26 Ch. D. 1). 

A party to the cause may be examined under the rule {Nadin v. Bassett, 
1883, 25 Ch. D. 21 ; 53 L. J. Ch. 253 ; 32 W. R 70). 

The* rule does not empower the Courts to order the examination of 
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witnaHiaii ^cept where there ie pending litigatiou between contesting 
parties (per Cave, J., In re Hewitty 1885, 15 Q. B. D. 163 ; 64 L. J. Q. B. 
402; 53 X. T. 156); and an order for a commission to take evidence abr^d 
cannot be made in an arbitration under a submission, no action having 
been brought {In rf ii/mw it Ronaldmn [1892], 1 Q. B. 91 ; 61 L. J. Q. B. 

A witness who lias made an affidavit may be cross-examined thereon 
on commission if he is out of the juristliction {Strauss v. Ooldschniidty 1892, 
8T.Lli239). 

There are four modes of conducting an examination of witnesses out of 
Court : — 

i. By an examiner of the Court. 

ii. By sjiecial examiner. 

iii. ByVommission. 

iv. By request to examine witnesses. 

The first method is that usually adopted where the witness or party to 
l>e examined is within the jurisdiction of the High (Nmrt; and Order 37, 
r. 5, jirovides that an examination shall he hehu’C one of the examiners 
of the Court, unless the (\)urt or a judge shall otluM‘\vise direct. Kxaminri s 
of the Court are appointed by the Uml Chancellor. They must lie barristers 
of not less than three years’ standing (Order 3*7, r. 40). Examinations are 
distributed amongd heni by rotation by the first clerk to the registrars of the 
Chancery Divisicui (Order r»7, rr. 41-43). Tlie examiner ai»j)oints the time 
and place of the examination, and must continue it de (lie in subject to 
such adjoMvnments as he thinks necessary or just (f )rder .‘>7, r. 45). The order 
contains tlic names of the W'itnesses to be examined, but additional witnesses 
may lie examined l»y consent of all the juirties {ihuL r. 40). The exjiniiner is 
entitle<l to be paid his f(?es by the party pro.secuting the examination. The 
rules jirovidt? a scahi of fees (Order *‘»7, rr. 50 & 51 ). lie may have the assist- 
ance of an interpniter where necessjiry {Mtm/nls of JJitte v. Ja7ne,% 1886, 
33 Ch. 1). 157 ; 55 L. J. Ch. 658 ; 55 L. T. 13:V). 

A sjiecial examiner or cijinmissioner is usually apiiointed when it is 
desired to take tjvidence aluoad. I'he jractice seems to be to appoint a 
coiiiiiiissiou when the examination is to be taken upon written interrogatories 
and cross interrogatories, and a special examiner when it is to be taken 
vlvd voce (see Hume-Williaiiis and Macklin, Evidence on Commissiony p. 13). 

Any person may be ai)pointed a commissioner or special examiner. 
(For form of Order and Writ of Commission, see K. S. C., Appendix K., 
Form 36, and Appendix J., Form 13). 

Letters of request may be ordered in any (iase in lieu of a commission 
(Order 37, r, 6 A). These are letters addressed to all the judges of a 
foreign Court, requesting them to summon witnesses and examine them 
either upon interrogatories or vivd wer, and to return the answers in writing 
(see Forms 37 A and 37 B, Ajipendix K. to II. S. C., 1883). 

Whether the cxaminati*m takes place behire an examiner of the Court, 
or a special examiner, or any other jierson, he must be furnished, by the 
jMirty on whose application tlie order for an examination was made, with a 
ciipy of the writ and pleadings, if any, (»r with a cojiy of the documents 
necessary to show what are the questions at issue between the parties 
(Order 37, r. 10). 

Tlie examination must take place in the presence of the imrties, tlieir 
counsel, solicitors or agents ; and the witnesses must be examined in chief, 
and be subject to cross-examination and re-examination in the same way as 
if they were examined at the trial (Order 37, rr. 11 & 22). Where an^ffective 
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c^oHH-exaiuinatioii cannot lie tiad, a commission will be refused {In re Boyse^ 
1882, 20 Ch. D. 760 ; 51 L. J. Ch. 660 ; 30 W. R 812). 

The depositions are taken down by the examiner in writing and read 
over to, and signed by, the witness, or, if he refuses, by the examiner. 

The examiner has no power to decide upon the malteriality or relevancy 
of any question. If a question is objected to, he must write down the 
question in the depositions, and must state his opinion thereon to the 
counsel, solicitors, or jjarties, and must refer to such statement in the 
depositions (Order 37, r. 12). If a witness object to any question, 
the question and the objection are to be taken down by the examiner 
and transmitted by him to the Central Office, so that the validity of the 
objection may be decided by the Court or a judge (Order 37, r. 14). 

When the examination of a witness is concluded the original depositions 
authenticated by the signature of the examiner are transmitted by him to 
the Central Office and there filed (Order 37, r. 16) ; and he must also, if 
need be, make a special report to the Court touching such examination and 
the conduct or absence of any witness or other person (Order 37, r. 17). 

Any officer of the Court or other i)er8ou directed to take the examination 
of any witness or person may administer oaths (Order :»7, r. 19), and a com- 
mission to a single commissioner abroad should authorise him to administer 
an oath to himself {Wilson v. De Conlon^ 1883, 22 Ch. I). 841 ; 31 W. R 
839). 

The deposition cannot, unless the Court or a judge so direct, be given in 
evidence at the trial without the consent of the party against whom the 
same is offered, unless tlie Court or a judge is satisfied that the deponent is 
dead, or beyond the jurisdiction of the Court, or unable from sickness or other 
infirmity to attend. When so admissible the dej> 08 itions certified under the 
hand of the i)erson taking the examination (whose signature need not be 
proved) is admissible, saving all just excejitions (Order 37, r. 18). 

{a) In England and JP^iks. — The usual grounds for ordering the 
examination of a witness in this country are, that the witness is about 
to go abroad, or is from illness, age, or otlier infirmity likely to be unable to 
attend the trial {Warmer v. Mosses, 1880, 16 Ch. D. 100; 50 L. J. Ch. 28; 
29 W. R201; 43L. T.401). 

That the witness is seventy years of age is generally iiprinul facie ground 
for taking his evidence before an examiner {Bidder v. Bridges, 1 884, 26 Ch. 
D. 1 ; 53 L. J. Ch. 479 ; 32 W. R 445). Ihit in a case where it was inoposed 
to take the evidence of a very large number of witnesses, and the trial of the 
action was not likely to lie long deferred, the order was confined to those 
above seventy-five without prejudice to further applications to examine any 
ptirticular witnesses between seventy and seventy-five upon the ground of 
illness or infirmity {ibid.). 

It is not the practice to appoint a special examiner to take a country 
examination, even, for instance, in a Welsh case where it is alleged to be 
necessary that the examination should be taken by a person conversant 
with the Welsh language {Marguis of Bute v. Jatms, 1886, 33 Ch. D. 157 ; 
65 L. J. Ch. 658 ; 34 W. R 754). 

The attendance of witnesses is secured by subpoena ad testificandum or 
duces tecum in the same way as at the trial (Order 37, r. 2P), and the Court 
or a judge may make an order ca? jHvrtt for the attendance of any person for 
the purpose of producing any document named in the order, the production 
of which could be compelled at the trial (Order 37, r. 7, In re Smith [1891], 
1 Ch. 323; 60 L. J. Ch. 328; 64 L. T. 253); and a person who wilfully 
disobeys* an order requiring his attendance for the purpose of being 
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examine or producing any document, may be committed for contempt 
of Court (Order 37, r. 8. and Order 44). Witnesses are entitled to the 
like conduct money, and payment for expenses and loss of time, as upon 
attendance at a trial in Court (Order 37, r. 0). 

{b) In ircland, India, and Mr There are three ways 

of taking evidence in the Queen's dominions outside the jurisdiction of 
the High Court. (1) By a special examiner appointed under Order 37, 
r. 5. The attendance of witnesses may be compelled by serving a written 
notice signed by the commissioner ; and if this is disobeyed, by making 
application io the Superior Courts of the country in which the disobedience 
octmrs (6 & 7 Viet. c. 82, and 22 & 23 Viet. c. 20). (2) By mandamus 
directed to an Indian or Colonial Court (13 Geo. III. c. 63, ss. 40, 44, and 
45 ; 1 Will. IV. c. 22, ss. 1 and 2). (3) By letters of request addressed 
a Court or judge in India, or the Colonies, or elsewhere in Her Majesty’s 
<lominions. In such case the Court or judge so requested may appoint 
a person to take the examination (48 & 49 Viet. c. 74, s. 2). 

Whether the examination is by commission, mandamus, or letters of 
request, any witness or person may be examined on oath, affirmation, or 
otherwise, according to the law in force at the place where the examina- 
tion is taken (48 & 49 Viet. c. 74, s. 6). 

(V?) In Foreidn Countries. — There are three ways of taking evidence on 
commission in foreign countries, viz.: (1) By special examiner, (2) l)y 
commissioner, (3) by letters of request. 

It is usual where the examination is to be vivd voec to liavc a special 
examiner ;^aiid wlien^ it is to be hy written interrogatories, a commissioner. 
Ill certain countries it is unlaw^ful for a private person to administer an 
oath, and in tliese tlu^ only available ju’oeedure is by letters of request. 
It seems that in Geriminy and Spain letters of request are the only avail- 
able method (Hume-Williams and Macklin, Evidence on Commission, p. 54). 

Before an order will be made for taking evidence abroad the Court 
must be satisfied that it is necessary for the purposes of justice, and the 
interests of all parties must be considered. 

It must be shown (1) that there is some good reason why the witnesses 
cannot be brouglit to this country to be examined at the trial {Lawson v. 
Vmumm Brahe Co., 1884, 27 Ch. D. 137; 54 L. J. Cb. 16; 33 W. K. 186). 
If the witnesses are resident abroad, and their presence in Court is not 
essential, it is enough to show that it will be much less expensive to 
examine them abroad than to bring them here {Goch v. Allcock & Co., 1888, 
21 Q. B. D. 178; 57 L. J. Q. B. 489; 36 W. R 747). But if from the nature 
of the case it is important that the witness should give his evidence and be 
cross-examined in Court, an order will not be made unless it be shown 
clearly that the witness cannot possibly attend here {In re Boyse, 1882, uhi 
supra; Berdan v. Greenwood, 1880, 20 Ch. D. 764; 46 L. T. 524). It must 
be shown that the application is made bond fide, and not for the purposes of 
delay or embarrassment, or with a view to avoiding full cross-examination 
{In re Boyse, nbi supra ; Lawjcn v. Tate, 1883, 24 Ch. I). 522 ; 32 W. R 189). 

It must be shown that the witnesses are material, and that the Commission 
is not a mere roving inquiry to give the party a chance of finding evidence 
^hvoad {Armoury. Walker, 1883,25 Ch.D. 673; 63L J. Ch.413; 32 W.R214). 

In the exercise*of its discretion the Court will not regard the case of a 
defendant with the same strictness as the case of a plaintiff who has chosen 
his own forum {Boss v. Woodford [1894], 1 Ch. 38 ; 63 L J. Ch. 191 ; 42 
W. R 188; 8 R 74). 

2. In Divo7'ce Cases. — Where a witness is out of the jurisdiction^of the 
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Court, or where by reason of his illness, or from other circumstances, the 
Court shall not think fit to enforce the attendance of the witness in open 
Court, the Court may order a commission on a requisition addressed to the 
judges of a foreign Court to issue for the examination of such witness on 
oath upon interrogatories or otherwise, or if the witness be within the juris- 
diction may order the examination of such witness before an officer of the 
Court or other person (20 & 21 Viet. c. 85, s. 47). Application is made to 
the registrar by summons, or in undefended cases without summons. Any 
of the parties may apply by summons to the registrar for leave to join in a 
commission or requisition and to examine witnesses thereunder (Divorce 
Eules, 129-186, 189 ; Browne and Powles on Divorce, 5th ed., pp. 332-335). 

3. In BanJ^uptcy Pwceedings the Court may in any matter take the 
whole or any part of the evidence by commission abroad. An order for a 
commission or letter of request to examine witnesses and the writ of com- 
mission or request follow the forms for the time being in use in the High 
Court, with such variations as circumstances may require (46 & 47 Viet. c. 52, 
8. 105 (5) ; Bankruptcy Rules, r. 67). 

4. County CouHh. — The Judge may order, where it shall appear necessary 
for the purposes of justice, an examination of witnesses to be taken before 
the Court or any officer of the Court or any other person at any place 
in England or Wales. Where the witness resides out of the jurisdiction .of 
the Court, the judge may appoint the registrar of the Court of the district in 
which the witness resides to take the examination. In other respects the 
circumstances in which an examination may be ordered, the procedure, and 
the use that may be made of tlie depositions is nearly the same as in the 
High Court (see 51 & 52 Viet. c. 43, s. 164 ; and County Court Rules, Order 
18, rr. 14-28). 

The order for examination may be apjdied for by notice for directions 
or by ex jmie appliciation, or on notice in writing (ildd,. Order 15, rr. 1 and 
4; Order 12, r. lla; see Annual County Court Practice, 1897, p. 205). 

5. In the Mayor'n Court, London, ami other Courts to which the Borough 
and Tjocal Courts of Record Act, 1872, applies, a judge of the High Court 
may, on the application of any of the parties to any penvling action, order a 
commission to issue for the examination of witnesses upon oath at any place 
beyond the limits of England and Wales by interrogatories or otherwise (35 
& 36 Viet. c. 86, H. 2 and schedule). 

And by the Mayor's Court of London Procedure Act, 1857, 20 & 21 Viet, 
c. civil. 8. 26, that Court may order a commission to issue for the examina- 
tion of witnesses upon oath at any place or places beyond the limits of Eng- 
land and Wales (see Form in Glyn and Jackson, Mayor's Court Practice, 
2nd ed., p. 210). By sec. 24 of the same Act the Court may order an 
examination before the registrar or other person of any witness in any part 
of England an<l Wales. 

6. Evulence for Foreign Trihunals is taken in England under 19 & 20 
Viet. c. 113, and 33 & 34 Viet. c. 52, s. 24. An order appointing an ex- 
aminer will be made on ex parte application on affidavit. The same pro- 
cedure is followed when evidence is to be obtained for a British tribunal out 
of the jurisdiction under 6 & 7 Viet. c. 20, s. 1. 

[Auth&idties. — See Annual Practice, 1897, Notes to Order 37 ; and The 
Taking of Evidenrx cm Commission, by Hume-Williams aiiH Macklin, 1895.] 


Commission (in Army and other Forces).— The 

commission issued by the Crown to a person to serve as on officer in 
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any of the land or sea forces confers a public ofiSce ; and the purchase or 
sale thereof was therefore illegal at common law. By 49 Geo. ni. 1809, c. 
126, s. 7, however, the sale and purchase of comnussions in the army, at such 
prices as should be fixed by regulation, was legalised, but not to any further 
extent. Otherwise ell buying and selling of and receiving money for civil, 
naval, or military commissions, and all negotiations in respect thereof, were 
made misdemeanoure. In 1871 a royal vrarrant cancelled all previous regula- 
tions fixing the prices at which any commission might be purchased, sold, or 
exchanged, or in any way authorising the purchase or sale or exchange for 
money of any such commission. The Regulation of the Forces Act, 1871, 
34 & 35 Viet. c. 86, appointed commissioners for allotting compensation 
out of the public funds to officers on their retirement wlio, when the royal 
warrant was issued, held saleable commissions; in some cases over regula- 
tion prices behig i>ermitted to be jmid by the commissioners. The powers 
of tlie commissioners were extended to officers serving in certain Indian 
cori)H, who would have received money according to custom on retirement 
(37 & 38 Viet. c. 61). 

In the navy and royal marines tlie sale of commissions had not been 
authorised in any way by regulations ; and after the Act of George ill., above 
mentioned, they were unsaleable as being illegal ; in the navy the purchase 
system has never existed. 

The Kegiment^il Exchange Act, 1875, 38 Viet. c. 16, authorises Her 
Majesty to regulate from time to time exchanges to be made by officers of 
the regular forces from one regiment or corps to another, and excepts 
cimnges sQ made from the provisions of the Army Brokerage Acts, which 
are defined as the Act 5 & 6 Edw. vi. c. 16, and tlie above-mentioned Act of 
George iii. All officers on promotion or exchange must sign a declaration 
tliat they have not ])aid, or promised to jiay, by themselves or others, any 
money or money’s worth, or received any jiayment as consideration in 
respect of such exchange or jiromotion. By sec. 155 of the Army Act, 
1881, 44 & 45 Viet. c. 58, every person, except the Army Purchase 
Commissioners, and persons acting under their authority, who negotiates, 
acts as agent for, or otherwise aids or connives at, the sale or purchase of 
any commission in the regular forces, or gives or receives any valuable 
consideration in respect of any promotion in, or retirement from, such 
forces, or employment therein, or any unauthorised exchange, is liable on 
conviction on indictment, or information, to a fine of £100, or imprisonment 
not exceeding six months ; and if an officer, on conviction by court-martial, 
to be dismissed the service. 

Since the abolition of purchase, the majority of first commissions in the 
army are now given to successful candidates in open competitive examina- 
tions for entrance to one of the royal military colleges. After finishing 
their course of instruction there, and serving a period with the regiment to 
w’hich they are appointed, they receive a commission to a second lieutenancy, 
and this commission is antedated by one or two years, according to the 
place they obtained in the •final examination of the college. University 
students who have passed certain examinations are exempt from the 
competitive examinations, unless there are more applicants than vacancies ; 
Queen’s cadets, and pages of honour, who are appointed to the college by 
a Secretary of State, only pass a qualifying examination. 

Non-commissioned officers, specially recommended, and lieutenants of 
militia, after a competitive examination, receive first commissions as 
lieutenants. In the navy similar regulations are prescribed for candidates 
for commissions. • 



128 COMMISSION IN LUNACY 

« 

Commissions in the non-combatant branches of the army and navy 
are granted in accordance with the regulations prescribing the appropriate 
professional qualifications. 

Tlie 25 & 26 Viet. c. 4 provided that by Order in Council all com- 
missions in the land forces of the Crown might be issual without the Boyal 
Sign Manual, with the signature of the commander-in-chief and a principal 
Secretary of State ; and in the case of the royal marines, of the Admiralty ; 
and in the case of military chaplains and cx^mmissariat and store- 
officers, of a princi})al Secretary of State. The Regulation of the Forces Act, 
1871, s. 6, provided that the commissions of officers in the militia, 
yeomanry, and volunteers should be held from Her Majesty, and be 
prepared, autlienticated, and issued in the same manner as commissions in 
the land forces of the Crown, and first commissions are to be given to 
persons recommended by the lieutenants of counties. Th& provision of 
the Act of Settlement, 12 & 13 Will. iii. c. 2, prohibiting the commissioning 
of aliens, is repealed by the Naturalisation Act, 1870, 33 & 34 Viet. c. 14, 
where a certificate of naturalisation, in accordance with that Act, has been 
obtained. 

Commissions in the army, or navy, or royal marines and militia 
cannot be resigned without leave ; but the power of dismissal at pleasure is 
a constitutional prerogative. See as to resignation of commission. Ex parte 
Cnmmmg^ 1887, 19 Q. B. D. 13, and cases cited in Manual of Military 
Lav), 1894, p. 271 ; and as to dismissal at pleasure, Ditnn v. R. [1896], 
1 Q. B. 116. Nor will a remedy be given by the civil Courts on account 
of injuries which affect only tlic professional status of officers therefore 
they will give no redress for dismissal, deprivation of rank, or reduc- 
tion or deprivation of pay. See also Mitehell v. in 1890, reported 
as a note to I)nnn v. /i., mpra, where it was held that no engagement 
made by the Crown with any of its military or naval oflicers, in respect 
of services, either present, past, or future, can be enforced in any Court of 
law. 

An officer may be cashiered or dismissed the service for various offences 
by sentence of court-martial; Army Act, 1881, s. 44, and Navy Discipline 
Act, 1866, 29 & 30 Viet. c. 109, s. 52. 

By 7 Will. IV. and 1 Viet. c. 31, officers of the army and marines in 
case of the demise of the Crown hold their commissions until cancelled, 
although under 6 Anne, c. 41, s. 8, commissions generally continue for six 
months afterwards. 

A member of the House of Commons who accepts for the first time a 
commission in the army or navy must resign his seat, but may be 
re-elected (6 Anne, c. 41, s. 25). The acceptance of a new commission, 
however, does not vacate liis seat (s. 27). The same rule is extended to the 
acceptance of a commission in the marines. A member who accepts a first 
commission in the militia, yeomanry, or volunteers does not vacate his 
seat (52 Geo. iii. c. 68, s. 176 ; 44 Geo. iir. c. 54, s. 58 ; 26 & 27 Viet. c. 65, 
s. 5 ; 36 & 37 Viet. c. 77, s. 6 ; May’s Parliamentary Preuatixe, 10th ed., 
611 ; Rogers on Elections, Part II., 16th ed., 16, 63, 68). See Akmy and 
Officers. 


Commission In Lunacy.— See Lunacy. 


Commission of Assize.— See Circuits. 
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C^inmlSSion of the Peace. — ^A docmiient in which are 
enrolli^ the names of the persons appoint^ to act as justices of the peace 
for a county, lx)rough, or other district, and in which the nature of 
their jurisdiction is detiueil In strictness, the authority of county justices 
was of a purely statsitory i)rigin ; but by inveterate usage the commission 
is held to wanaiit them in the exercise of jurisdiction, not expressly 
if impliedly given by any of the statutes under wliieli their ap]>ointment 
or jKJWers were authorised or defined (see JusTiCK OF TUB I*Kace). The fonu 
was settled alHuit 1327, on the institution of the office, temp. Edw. III. 
It continued in use (8ul>jec*t to the modification inescrilwil by 27 Heu. 
vni. c. 24) until 1590, when a new form was settled by the judges 
(liambarde, Eirenarcha, c. 9, p. 43), whicli is to 1 h? found in I.4imbai^e, 
Eiretuirc/in, c, 8, in Ijitin, and in Burns Justice, 30th ed., vol. hi. p. Ill, 
in its latest version. The Elizabctlian form continued in us4». until 1878, 
when a new form wis invseribed by rules made in 1878, under the Crown 
Office Act, 1877 (40 & 41 Viet. e. 41), and printed in Statutory Rules 
and Orders, Ihnhsed, vol. i. p. 587. Until 1835, justices in corporiitions 
derived their jurisdiction from charter or juest ription (see Limbarde, 
Eirenarcha, \K 20), and not from a commission of the [*eaee. Since tira 
A<*t, except in the city of London, borough justices (excejiL the ^ i^or 
and laUist ex-mayoi’) can sit only under a i*oinmissiou of the pence 
(5 & 0 Will. IV./ c. 70, S8. 98, 107). That in use for bonnighs is 
8cril»ed by the Rules of 22nd Feb. 1878, made under the Crown Oilice 
Act, 1877, and is printed in Statutory Rules and Orders, Ih'vised, vol. i. at 
p. 590. 

The comniissi(»n continues until superseded or renewed. At common law 
demise of the (’rown deterniined the coinniission ; hut m»w under 1 
Anne, St. 1, c. 8, the justices can act on their old emmnission for six months 
after the demise of tin* Crown. A man’s riglit to sit as justiee is not 
altered hy his imnnotioii to any title <d’ honour (1 Edw VI. c. 7). 

Coniinissions of the ]»eace are prepared hy the (?](?rk of tiu* Crown 'in 
Chancery, an otlice now (under the (Ireat Seal (Offices) Act, 1874) united with 
many <tthers in the Lord Chanctdlor’s Secretary of Rresenlations. They 
are ]»rinted on j»archinent with blanks tc) Im» filled n)>, and the namcH 
of the justi(?es are in.serte<l ifi a schedule, wliich ha.s a 8|«ice f<*r inserting 
the names of justices aj)]»oiiited after the issue of the coininission, and 
are now genemlly issued und(*r the Wafer (Ireat Seal, except in the 
Duchy of I^iiicjister, where they arc fssuetl uiidm* the Duchy Seal (27 Hen. 
viii. c. 24,8.5). Clerks of the peace and town clerks iiiUHt send to the 
clerk of the Crown in Chancery, in January in each year, a sUitement 
of the justices who have qualified, and, so far as they know, of those 
who have died during the j»rec.ediug ye^ir, and a record of all justices 
is kept at the office (liules of 22nd Feb. 1878; St. R. & 0., Revisc<l, 
vol. i. p. 594). 

Prior to 1871, before a justice could act under the coinmiHsion, it was 
necessary for him to Uke the ]»rescribed oath, which was doiie before 
others, under commission to swear in the fellow'-Justices hy a Court of 
dedimus 2>ot€Atate7n (Lambarde, Eire^iarcha, c. 10, jj. 52), directing some 
person to swear in the new justices, and certify the oath to the clerk of the 
Petty Bag. The "functions of this official as to commissions of the peace 
were transfen-ed to the clerk of the Crown in Chancery by the Crtsat Seal 
(Offices) Act, 1874 (37 & 38 Viet. c. 81). The fee for issue of tin? writ 
was 28. 6d., under the Petty Bag Rules of 1849 (St. R. & O., Revised, vol. 
viL p. 731). The writ contained in scdiedules the oaths to be administered. 

VOL. IIL 0 
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These have been superseded, except that as to qualification, by the 
Promissory Oaths Act, 1868, and the writ has been rendered unnecessary 
by the Promissory Oaths Act, 1872 (34 & 35 Viet. c. 48, s. 2). 


Commissioners (Charity). — There are four Charity Com- 
missioners, three of them being paid, and two at least of these three 
(one of the two l)eing the Chief Commissioner) must be barristers of 
not less than twelve years* standing at the date of their appointment. 
No i)aid Commissioner can sit in the House of Commons during 
tenure of office. As to powers of, see Chakity Commission, and, generally, 
Chauities. 


Commissioners for Oaths.— By the Commissioners for 
Oaths Act, 1889, the power of appointing commissioners for oaths in 
England is vested in tfie Lord Chancellor, sec. 1 of that statute empowering 
him to issue commissions to practising solicitors “or other fit and proper 
persons.** In practice only solicitors who have been on the rolls for six 
years are appointed, and by the form of commission now in use the appoint- 
ment lasts only so long as the person holding it continues in practice as a 
solicitor. Application for tlui ajqiointment is made to the Lord Chancellor 
by petition, supported by CfU'tificates of fitness from two barristers, two 
solicitors, and six householders. If the appliciation is entertained, the com- 
mission (which requires a £5 stamp) is issued, but, before l)eing acted upon, 
it must be registered with the Incorporated I-<aw Society, a registration fee 
of one shilling being payable. 

By virtue of his commission a (iomrnissioner for oaths may administer 
any oath or take any affidavit (see Evidence) for the purposes of any Court 
or matter in England, including any of the ecclesiastical Courts oi* juris- 
dictions (s. 1, sul)8. 2), but it appears that he cannot take the affidavit 
required prior to the issue of a marriage licence, nor declarations under the 
Ballot Act and Corrupt Practices Act. He is, moreover, forbidden to act in 
any proceeding in which he is engaged as solicitor, or clerk to such solicitor, 
or in which he is interested (s. 1, subs. 3). For administering an oath he is 
entitled to a fee of one shilling and sixpence, and in respect of each exhibit 
to an affidavit a fee of one shilling. 

The Commissionei’s for Oaths Acts of 1890 and 1891 extend the powera 
of commissioners to certain specified matters. 

The Iword Chancellor may revoke any commission (s. 1 of 1889 Act), and 
this power of revocation extends to commissions granted by a common law 
Court jaior to the Judicature Act, 1873 (Ward v. Gammey 1891, 65 L. T. 
610). 

[^Authorities , — See Stringer, Oaths and AjffirrmtioiiSy 2nd ed. ; K. S. C. 
Order 38, it. 4, 5, 16, 17, and notes in Annual Practice,'] 


Commissioners in Lunacy.— See Asylums, ante, vol. i. p. 
381, Other bodies of Commissioners will he found dealt with under Bail 
Piece; Impkovement Commissioneks ; Land Tax; Harbours; Light- 
houses ; Turnpike Koads ; Woods and Forests, and similar headings. 


Commissions.— See PRmaPAL and Agents 
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Cdm missions of War.— See Frivatkbrikq. 


Commissiops Rotatory </V. Com- 

missions by which eviilence is obtained for the Courts of one country 
by the agency of tiu? tribunals of another country. This is the mode of 
procuring evidence from foreign countries in all ctmutriea, it would seem, 
with the exception of (Jreat Britain, her colonies, and the United States. 

The commiKsion is addressed by tlie Court of one country to the 
Court of the other thnuigh the Foreign Otliecs of tlie two countries. The 
Kules of the Supreme Court make jirovision for a similar iirocetlui’e under 
the name of letu»rs of re(piesl. See as to taking evidence in Her 
Majesty’s dominions in relation to civil or Ciunmereial matters pending 
before foreign friluinals, 19 & 20 Viet. c. 11. (extended to criminal nuittci*s 
of a non-j)olitical nature l»y & 34 Viet. e. 52. s. 24\ CoM.MissiON, 
Evidenck on. 


CointTlit Suicide. — Wliere a policy of insurance contaiiu' u 
proviso vacating it in the event of the insured ‘ committing suicidt, or 
“ tiving by his own hand,” or “ p<*rishing by his own liand,” these terms are 
practically synonymous (Ihi/anr v. Pro/rssiaua/ lA/r Co., 1858, 25 Beav, 
002; JJorrodaifr v. Hunttr, 1S4.‘», 5 Man. k (J. 0.‘>9; (Tift v. 1840, 

:*# ( ’. B. 4.‘’i7); and the policy will he avoided if the assured take his own life 
voluntarily, .with a knowledge of tln^ jihysical character and consecjuences 
of his act, whether he is hcneiicially interested in it or not (same authorities). 
See Like IxsuK.\NrK: Li nacy : s^jk idk. 


Commitment is a warrant or order of a i’ourt, or a justice of tl|c 
IHjaee, directing a ministerial ollieer, such as sherilV, luiililV, or c.oiiHUlde, to 
tiike a named person to ]jrison, whiMher on remand, or to await trial or 
during trial, or in execution of judgnicnt or sentence, and directing the 
governor or gaoler of the prisem to clepiin him for tla^ period and ]iur|M»He 
specified, and to ju’oducc or discharge him at its termination. Where an 
arrest is made without warrant hy a conHt4ihle «»r ])rivate ]»erson, thougli 
the supjiosed oll'eiider is taken iiit<» cusUmIv, his conveyance to a gaol or 
lock-u]> is not a commitment in the projier sense: and tinder the present 
course of criminal justice a jicrson st» arre.sted docs not go U» ]iriHon until 
after lie has been lK!forc a justice. 

Its old name was a Kxc.i*pt jH^rhaps in thc» earliest times a 

commitment has always lH*en in writing, ami since the Habeas Corpus Act, 
1079, and the elVective enforcement hy tlie Courts of that remedy, a written 
commitment is now necessary to justify a gaoler in mxepting a prisoner, and 
no gaoler (mn safely accept one on an oral direction, except from a Court of 
record (see Burn, Jmtirr, ‘10th ed., vol. i. 851). 

Since 1404 (5 Hen. iv. e. 10) commitment to jirivate custody has lieen 
illegal; and all commitments must Ik* to the common gaol, and there alone 
can a prisoner Ik* ^leUined, uidess he is too ill to he. taken there, or the 
gaoler will not Uike him from the ofticer f !Jalt<»n, Country Justice, c. 170 ; 
Burn, Justice, 30th ed., vol. i. p. 847). The changes chected by the Prison 
Acts of 1865 and 1877 have in form only and not in substance altered the 
old-established rule ; since the numerous orders issued by the Home Office 
(and collected in St. R. & 0., Rev., vol. v. pp. 647-C57) have merely 
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the effect of providing what prison is to be regarded as the common gaol 
for any given district. The gaoler to whom the commitment is addressed 
must receive the prisoner, unless the commitment is bad on the face of it 
(see 4 Edw. lii. c. 10 ; Dalton, Country Justice, c. 170). 

Every commitment must state the cause for which it is made, i,e, the 
offence in respect of which the prisoner is to be detained. If this was not 
done, at common law the gaoler was not liable for letting the prisoner 
e8cai)e ; and now he might be subject to an action for false imprisonment if 
he detained the prisoner on such a commitment (2 Co. Inst. 52). It should 
also state when and where it is made (2 Hale, P. C. 123 ; Hawk., P. C., 
bk. ii. c. 16; R. v. Rowdier , 1851, 17 Q. B. 243). If treason or felony is 
plainly ex])ressed in the warrant, not necessarily with all the particulars 
(see Jones v. Gorman [1897], 1 (i. B. 374), the commitment is certainly valid 
(31 Chas. II. c. 2, s. 2). In cases of felony, though perhaps' not of treason 
{R, V. Despard, 1798, 7 T. K. 736), it is expedient, if not essential, to specify 
the special nature of the felony, and to make the ground of commitment 
particular and certain, so that the prisoner may know the ground of his 
detention, and the Iligli Court be enabled to judge of its legality on 
application for habeas co'rjius (J)c GroenmWs case, 1697, 1 Kaym. (Ld.) 213). 
If the charge is a misdemeanour it must now be expressed with equal 
plainness. The reason tliat stress is not laid on this in the Habeas Corpus 
Act is that at that date misdemeanour was in most, if not all, cases 
Imilable as of right, and commitments for misdemejinour, if made, were 
either illegal or could be got over by a hcd)(m corpus to obtain bail. A 
general commitment to prison to answer such things as,. should be 
charged against tlie prisoner has always been as illegal as a general 
warrant. See 2 Co. Inst. 591 ; Entick v. Carrimfton, 1765, 19 St. Tri. 1029. 

A commitment by a justice out of Quarter Sessions must be under his 
seal or it will be invalid (1 Hale, P. C. 583). Commitimmts by a justice 
arc not avoided by his death or vacation of oHice (42 & 43 Viet, 
c. 49, 8. 37). They may be executed on Sunday if in respect of an 
indictable offence, Init not where they are meant merely to enforce a 
penalty (29 Chas. ii. c. 7, s. 6; Ex parte Eyyiiujton, 1854, 2 El. & Bl. 
747). 

Commitment on Remand. — The form of a warrant commitment on remand 
in the case of indictable offences is scheduled to the Indictable Offences 
Act, 1848, 11 & 12 Viet. c. 42 (Form Q. 1), and the form for offences 
punishable summarily is sclieduled to the Summary Jurisdiction Eules, 
1886 (Form 10) (St. 11. 0., liev., vol. vi. p. 644). In each case there 

is a direction to the gaoler to prcKluce the prisoner at the adjourned 
hearing. 

Commitment for Trial. — The forms of commitment for trial for an indict- 
able offence are scheduled (Forms H. & T. 1) to the Indictable Offences Act, 
1848. Each contains a direction to the gaoler to keep the prisoner till 
delivered in due course of law. The gaoler has to give a receipt for the 
prisoner to the officer who brings him to gaol (Form T. 2), and to insert 
the prisoner's name in the calendar for the next sittings of the Court for 
trial whereat he is committed* See Calendar of Prisoners. 

Commitment in Exeentim. — The commitment in exepution is quite dis- 
tinct from the judgment, order, or conviction of the Court, being the 
authority to constables and gaolers to take and hold the offender, that 
the sentence of the Court may be enforced, (a) The forms of commitment 
for offences punishable on summary conviction are prescribed under the 
Summary Jurisdiction Eules, 1886 (St. E. & 0., Eev., vol. vi p. 644), whidi 
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take place of the schedule to the Smnmaiy Jniiadiotion Act, 1848, 
Tliey lure so framed as to apply to all the cases in which a justice has 
power to commit to prison (see Foniis 29, 30, 31 (in lieu or in default of 
distress), 32 (penalty), 33 (imprisoninent), and 34). (h) In the c^e of convic- 
tions by a Court of Unjord a written coiiimitinent is not essential. Indeed, 
in case of sentence of death for munler no commitment is made out, and a 
mere minute of $m. per eoL {ms:peiMiaiur per collutn) is written on the indict- 
ment. Tile reed'd itself, or the memorial thereof, which may at any time 
be entered of record, or an oral command sedenfe curid, are regarded as 
sufficient without any warrant under seal (1 Hale, P. C. 604; Kemp v. 
Nevair, 1862, 10 C. B. N. S. 623 ; v. JkMl, 1845, 14 Mee. & W. 70). 

(c) As to commitments for contempt, see Contemct ok Court. 

The mode of questioning tlie validity of a commitment is by writ of 
luthem eorpm ill all cases in which the prisoner is not held in e.xecution. 
Where he is so held by order of a Court of summary jurisdiction, the 
usual course is to apply for a writ of certiorari (r/j\) ifYho conviction on 
which the commitment is founded can l>e questioned ; or for a hnbeas anpm 
{q,v,) if the commitment only is Ixul. 

If the commitment is made wholly witliout jurisdiction, a justice ^ ■, 
but a judge of the High Court appai-ently is not, liable to an actio: > for 
false imprisonment {Andermi v. (rome [1895], 1 Q. B. 668). 

Where a mau/ is held under a commitment based on a conviction in a 
Court of record, a writ of haheaA corpus cannot l)C obtained except as 
ancillary to a w’rit of eiTor (31 Chas. ii. c. 2, s. 2). 

To enfl()Ie a prisoner to know why he is detained, he is entitliHl to have 
a copy of his commitment within six hours after demand (31 Chas. il. 
c. 2, 8, 5). This enactment extemis to commitments under which ]>ei'sons 
are lirought from outside England into England {tkdley v. Arhouin ,1^00, H Fap. 
174). And no application for a writ of habeas vorpus will be entertained 
unless a cojiy of the commitment is prodiu'cd to tlie f Vmrt, or its absence 
accounted for. 

Under the present ))rf>ce<lure the Court will not be ]>unctiliouK os to minor 
formal defects in a commitment if on examination of the facts on wliich 
it was founded they jirove to be sutlh.ient to justify a commitment in 
proper form ; and a good commitment by justices can always be sub- 
stituted for a bad one if the conviction is good (42 & 43 Viet. c. 49, s. 36). 
The cases on tlu* technical vi(nv of the law are colh?ctefl in Burn’s Justice, 
30th ed., 870-881. 

Where the commitment is in erronetms exercise of jurisdiction, liut not 
malicious, the committing justice cannot be sued {Kemp v, Neville, 1862, 
10 C. B. X. S. 523). 

There is no modern jirccedent in the High C'ourt of interference with 
a coininitmcTit on remand or commitment for trial in England for the purpose 
of quashing it, or except for the puri»rjse of getting bail. In the cose <if 
committal for trial by a <;oroner,or an imiuisition of murder or manslaughter, 
if the inquisition is ([uashed, an order Ui quash the commitment follows as 
of course, thougli Ujchnically it must be eirectol by a writ of hnh^m corjnis 
(/?. V. Cleidc of Assize of Oxford Vireuit [1897], 1 Q. B. 370). And in the C4iBe 
of commitments (fjr trial abroatl or in the colonies under the Extradition 
Acts or the Fugitive Offenders Act, 1881, the High Court will direct the 
release of the prisoner, whether the commitment is formally valid or not, 
if the depositions on which it is founded do not justify extradition under 
the Acts and treaties (see R, v. Portugal, 1885, 16 i}. B, D. 492 n.). See 
Extradition ; Habeas Corpus, 
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[Authmtm, — Hawk., P. C., bk. ii. c. 16 ; Burn, Justice^ 30th ed., vol. i. 
843-888 ; Short and Mellor, Cr, Off. Pr , ; Paley on Convictions, 7th ed., 
263-281.] 


Confinflittcd for TrIa.I« — ^This expression means committed to 
prison with a view of being tried by a judge or jury, whether under secs. 
22 or 25 of tlie Indictable Offences Act, 1848, or by a Court, judge, coroner, 
or other authority having power to commit any person to prison with a 
view to his trial, and includes persons admitted to bail upon their recog- 
nisance to api)ear and take their trial before a judge or jury (Interpretation 
Act, 1889, 52 & 53 Viet. c. 63, s. 27). This definition, though it applies in 
terms only to Acts passed since 1890, expresses the generally understood 
meaning of the term defined. • 


Committee (of Lunatic).— See Lunacy. 


Committitur Piece. — ^An instrument in writing on parch- 
ment, and filed with the officer who acted as clerk of the judgments, 
(diarging a iierson (already in the Queen’s Ih'ison) in exeemtion at the suit 
of the same person who caused his arrest in the first instance. The 
Queen’s Prison was discontinued in 1802 (25 & 26 Viet. c. 104), and 
Holloway Prison substituted (28 Viet. c. cxvii.). The older procedure is 
given in full detail in 5 Petersdorff, 575, and Tidd’s and its most 

recent form in Chitty’s Archlold, 14tli ed., 1194. Since the Debtors Act, 
1869, imprisonment for del)t being almost wholly abolished, proceedings 
by committitur appear to be obsolete or very rarely admissible (see Chit. 

14th ed., 1195). 


Commixture is one of tlie recognised forms of accession of 
•property (jr.v.), and denotes the mixture of solids, as distinguished from 
emifusion {(pv,), which denotes the mixture of liquids and specification {q,v.) 
where the mixture results in the creation of a new species. Commixture 
may happen in three ways : (1) with the consent of all the owmers of the 
goods ; (2) intentionally by the act of one or more against the will of the 
others ; and (3) accidentally or without fault on anyone’s part. The 

principles of English law governing these cases are entirely at one with 

those of Eoman law (see Justinian, 2. 1. 27, 28 ; Bracton,fe. ii. c. 2). So 
long as the intermixture continues, the respective proprietors are possessors 
in common, with a right to claim their respective shares, taking into account 
any diflerences of quality or value, or, at all events, an account thereof 
{Joms V. Moore, 1841, 4 Y. & C. C. 351 ; Buckley v. Gross, 1863, 3 B. & S. 
566). If the intermixture takes place against the will of an owner he may, 
if his goods are sepxrable or can be iclentified, follow them up directly 
(Colmll V. Beeves, 1811, 2 Camp. N. P. 575; Bi re Hallctt's Estate, 
Knatchhidl v. Ifallett, 1880, L. 11. 13 Ch. D. 696) ; but if^ the goods cannot 
be identified, or only with great difficulty, then a different rule prevails, and 
there will be a right to claim a proportion of the mixture or its value 

(Lupton V. WhUe, 1808, 15 Ves. 432; Cook v. Addison., 1869, 38 L. J. 

N. S. Ch. 322; In re Halktt & Co., Ex parte Blanc [1894], 2 Q. B. 237), 
which last case seems to greatly modify the ancient rule that the party 
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wrongm might claim the whole mixture when the wrong-doer woa unable to 
aepante the parts (Luptmi v. Whiie ; Cclmll v. Bettes, both sHjira), 


Common. * 

Common Ap]>endant 135 Copvbolders m Commonei^ . . 138 

Common Appurtenant . 138 Higiita over the Waste . . . 138 

Common by reason of Vicinage 137 Incloswre and Approvement . . 139 

Cointnon in Gross . . .137 

Common is a right or privilege which one or more ])er8ou8 have to 
take or use some part or ])ortion of that which another jx^rson’s lands, 
waters, wo(mI», eU^, produce (Cruuc, 65). The most iui|X)rtunt right of 
this kind is common of imslure; other rights of the Bame nature are 
commons of estovers (see Estovkus), pisciiry (see Piscauy), and turbary 
(see Ti'UHAKY). The ditliculties which attend tlio investigation of this 
brancli of our law are due partly to economic and part ly to historical causes. 
In the Middle Ages large tracts of the country — perhaps amounting to on^ 
half of all England — were cultivated in common fields divided into pf iips. 
The inhabitants of the villages liehl a miiiiber of scattered strips in difVennit 
parts of their convmon fields, of which there were usually two or three, ami 
tilled them according to a customary system of agriculture. When the corn 
was not growing tlie owners of the strips enjoyed over tlie entire fields certain 
rights of jMisture, which varied considerably in dilVerent loe^ilities. The 
writs which were used to enforce those rights in tlie open fiedds were the 
sfime as those used to enforce rights of common of jasture over wasU^ 
lands. The judges were tlius required to upjdy a single stamlard to two 
entirely different sets of circumstances. Their decisions, as rej^orted in the 
Year Books, are, in consequence, often seemingly contradictory ; and only by 
a collating (which yet remains to he done) of tlie rcjK)rt8 with the plea rolls 
can their true iin}K)rt be asoerUiined. The common field system no longer 
exists, and rights of pasture are now seldom fouml, except upon waste lands. 
Yet it is upon these very decisions, which often refer solely to common in 
ofKMi fields, tliat the modern law of common of pasture is Ixised. 

("ommon of pasture is of four kinds, namely: (’onmioii Appendant, 
Common Apj)urteiiant, ComiiKUi /n/r catise de vidimje, and (./oininon in 
Gross. 

Common A ppcTulani . — Coininou ajqHjndant is a right of common which 
Ixjcame annexed to a tenement by opemtion of law independently of an 
express grant. If before the Statute of Qnut Empiorcs a man enfeoffed 
another of lands parcel of his manor in socage, the law presumed without 
express words a grant of sufficient jasture in tlic w'aste for the beasts 
kcant and coudmid on such lands. ** Common ap]:)endaut is of common 
right, and commences by operation of law, and in favour of tillage, and 
therefore it is not necessary to pre8cril)e therein, as it wotild Ixj if it were 
against common right, but it is mily api^endant to ancient arable land, hide 
and gain, and only for cattle, seilirct, horses and oxen to plough his land, 
and cows and sheep to manure his land, and all for the bettering and 
advancement of tillage, and therefore it is against the nature of a common 
appendant to be api)eiulant to meadow or i)a8ture” {Tyrnwjluim'H case, 
1584, 4 Co. 36, a). 

But although such common could formerly only he. claimed as api)end- 
ant to arable land, the law is now less strict in this resjject ; and where an 
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immemorial enjoyment of a right of common has been proved it will be 
presumed to be annexed to land anciently arable. But it must be expressly 
pleaded that the land was anciently arable, and a claim to common append- 
ant made in respect of meadow or pasture land, without pleading that it was 
anciently arable, will still be bad. A claim has, indeed, been successfully made 
for a right of common appendant to a cottage, but the decision which allowed 
it was based upon the fact that a statute of 31 Elizabeth declared that every 
cottage should have four acres of land “ to be continually occupied and 
manured therewith ” {Emerton v. Selby, 1703, 2 Eaym. (Ld.) 1015). This Act 
was repealed in 1776, and it is probable that no such claim could now be 
maintained. 

In common appendant the number of cattle which a commoner is 
entitled to put upon the waste is determined by the number levant and 
couchant upon his land. These words levant and couchant have been 
differently interpreted by the judges. Thus Willes, C.J., stated that the 
tenant can only have a right of common for such cattle as are levant and 
coucliant on his estate, that is, for such and so many as he has occasion for to 
plough and manure his land in proportion to the quantity thereof {Bennett v. 
Reeve, 1740, Willes, 231). In Scholes v. Hargreaven (1792, 5 T. R 48) Buller, J., 
said that levancy and couchancy “ means the possession of such land as will 
keep the cattle claimed to be commoned during the winter ; and as many 
as the land will maintain in the winter so many shall be said to be levant and 
conckant” It is remarked by Serjeant Woolrych, in his treatise on The Law 
of RighU of Common, that there is not often any substantial disagreement 
between these two methods of regulation, since it usually happens, that the 
average produce of a farm will afford a sufticient maintenance during the winter 
for the cattle which have been servicealde in tilling the land. In the case of 
Carry, Lambert (1860, L. R 1 Kx.lGS) theExcheqTier Chamberheld that levancy 
and couchancy was rather the measure of the capacity of the land than a 
condition to be actually complied with by the cattle lying down or getting 
up, or by their being fed ofl* the land ; and affirmed a decision of the Court 
of Exchequer to the same effect. A person having a right of common 
appendant cannot sell or assign his right, but he may borrow cattle for the 
purpose of manuring his land and may use the pasture with them. 

Common appendant is not extinguished by a commoner purchasing a 
part of the land subject to his right, and the common is apportioned 
because it is of common right (Co. Litt. 122 a). See also Lord Dunraven 
V. Llewellyn (1850, 15 Q. B. 791), and Williams on Real Property, 18th 
ed., App. F. 

Common AppurterwiAd , — Common of pasture appurtenant is a right 
claimed by grant or prescription to pasture cattle on the land of another. 
It arises by act of parties, and not by operation of law. Unlike common 
appendant, it may be claimed for donkeys, goats, swine, and geese, as well as 
for commonable beasts, that is, for oxen, cows, horses, and sheep. The grant 
or prescription may include a fixed number of beasts, or it may be confined 
to cattle levant and couchant on the lands of the commoner. But it cannot 
be claimed for cattle aa/rvz nortibre {Benson v. Chester, 1799, 8 T. R 401) ; and 
the early cases in which that expression is used must be taken to refer to 
claims for beasts levant and couchant. Common appurtenant may be 
claimed as appurtenant to meadow or pasture as well as to arable land ; 
but it cannot be claimed as appurtenant to a house without any land 
{Scholes v. Hargreaves, supra). But a right of common appurtenant for 
cattle levant and couchant on a tenement formerly in a condition to support 
cattle is not extinguished by its conversion to other purposes, if the tene- 
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ment still in such a condition that it might easily be turned to the 
purpose of feeding cattle (Carr v. Lambert, svpra). Common appurtenant 
may he apportioned wliere a juirt of the land in respect of wliich it is 
claimed l»een alienated. Ilut if the commoner purchases any iMirt of 
the laiid over wincif his right extends, he loses his right over the whole 
land (W'Utfs case, ICIO, 8 Co. 79). But unity of ju^ssession is not of 
itself sufficient to ellect an extinguishment. Tims, in the case of Jt, w 
Ifemhitage (1692, Carth. 240), it was lield on the facts that there was no 
* extinguishment of common; ‘*for where an unity of jKJssession doth 
extinguish a prescriptive right, 'tis requisite that the party should have an 
estate in the lands a qua and in the lands in qua, equal in duration, quality* 
and all other circumstances of right.” 

Aralde lands cultivated in tlie common field system were sometimes 
calleil shack fislds. The tenants of such land enjoyed, as has already been 
stated, rights of common, which were, in general, riglits of common appur- 
tenant. Where it still exi.sts, the adjoining tenements are held in severalty, 
until after harvest time, when the boundaries of the tenements are 
removed, so as to enable the c^ittle of each Uuiaiit to jmsture on the stubble 
and grass edges of the tenements of tlie other tenants during the autun ij 
and winter montlis. At the. time of sowing the tenements are again iadd 
in severalty. This kind of common, which formerly ]>revailed in the 
eastern counties, admits of many varieties. lUit owing to the Inclosnre 
Acts of the present century it is now seldom met with. 

The distinctions between eoinnion api>endant and common ap])nrtenaiit 
do not seepi to have been recognised in early times. Mr. Scrutton, in 
Vommovm and Common Firldn, has shown tluit tlie two expressions are used 
indill’erently in the Year Books of Kdward HI., and there is no clear distinc- 
tion between commons a)»pen(lant and appurtenant before the year 1462. 
Tlie early history of coininon, however, is a Hubj(‘ct which is still wrapt in 
considerable obscurity, and research may yet exjdain several early decisions 
which lire seemingly inconsistent. 

Common hy irason of Vinnaye, — A common imr came de rivinage is said 
to exist where the inhahitanls of one or more adjoining inaiiors have been 
accustomed to intercoinnion with one another from time immemorial. The 
A ills or manors must be adjoining one another, so that if one vill lies 
l»etweeii two others, each of these two vills may intereoinnion with th(3 vill 
between them, but not with each other (l)ycr,Al h). In 77/r Commimtmfvs 
of &wcrs v. Class (1874, L. li. 19 Eq. 134), Sir George Jessel stated that 
neither party can put on the coinnions more be^ists tliaii his own common 
will maintain; so that if there was a vill with a large common and a vill 
with M small common, the owner of tlie land in the vill with the small common 
could not put on the entire coiiinnui more beasts than the sniull c.ominon 
could maintain. Each class claiming this kind of coiauion is only entitled to 
put its beasts on its own common, ami to allow them to stray on to the 
adjoining common. It ciixinot drive or put its own beasts into tlie adjoining 
common in the first instance. Common puvcaim dc vicinage is explained in 
Tyrringham's case (supra), as existing in law for the sake of avoiding the 
suits which wwld arise if each jiarty could bring an action when the cattle 
of the other strayqd on to his part of the waste. 

Common in Gross . — Common in gross is a right of common unconnected 
with the ownership of land. It may be claimed either by grant or prescrip- 
tion, and either for an unlimited number of beasts or for beasts sanz nomhre. 
The latter expression, however, must not be taken literally. All that It 
means is that the person in whom the right is reposed is entitled to place 
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as many beasts on the waste as the waste will maintain, in addition to those 
of the persons who enjoy rights of common appendant and appurtenant on 
it. A right of common appurtenant for a certain number of beasts can 
become a right of common in gross by an express grant, with a reservation of 
the tenement to which it was appurtenant. But neith^ common appendant 
nor common appurtenant for cattle levant and couchant on a commoner's 
land can become so changed {Drury v. Kent, 1603, Cro. (2) 14). Although 
common in gross may be claimed by prescription, it would seem from 
Shuttle^oortk v. Lc Fleming (1865, 19 C. B. N. S. 687) that the Prescription 
Act, 1832, has no application to such a right. 

Copyholders as Commoners, — A copyholder being at law a mere tenant at 
will cannot claim common by prescription in his own name, for prescription 
implies an enjoyment of a right from time immemorial, that is, from the 
first year of llichard I., and for long after that date the intea^est of a copy- 
holder in his land was not protected by law. But in cases where a 
copyholder claims a right of common in lands other than those of his lord, 
he is allowed to prescribe in the name of his lord. If he wishes to claim 
such a right in the waste of the lord, he is, instead of prescribing, permitted 
to claim by alleging a custom within the manor that all the copyhold 
tenants of the manor have the same right. This is the only case in which 
common or any profit A fvendre can be claimed by custom. The number of 
beasts which co])yholder8 can by custom x>ut ux)on the waste is usually 
limited by levamy and coiichaney : but sometimes it is limited by a scale, 
and varies according to the size of the tenements to which the right is 
annexed. At common law, when the lord of a manor enfranchises a copy- 
holder, the latter loses his right of common in the wastes of the manor. But if 
a copyholder enjoys a right of common outside his manor, his right is not 
lost by enfranchisement. It is also expressly jnwided by the Copyhold 
Act, 1894, that an enfranchisement under that Act shall not deprive a 
tenant of any commonable right to which he is entitled in respect of the 
laud enfranchised; but where any such right exists in respect of any 
land at the date of the enfrancdiisement thereof it shall continue attached 
to the land, notwithstanding the land has l)ecome freehold. Similar pro- 
visions were contained in Acts of 1841 and 1852. 

Bights over the Waste. — Strictly speaking, the lord of a manor can 
have no right of common over his waste, because common is a right in 
alieno solo. But as owner he cmi i>ut as many beasts there as he pleases, 
so long as he leaves sulhcient i)asture for the commoners ; and subject to 
the same restriction, he can grant licences to strangers to put their beasts 
upon the common {Smith v. Fcvcrell, 1674, 2 Mod. Rep. 7). 

Though the lord is owner of the soil, the commoners are entitled to 
remove every obstruction to their cattle grazing upon the wastes. They 
may therefore remove hedges, gates, or walls erected to impede them in 
the exercise of their rights. But they may not meddle with the soil. 
Thus in Cooper v. MarsihaU (1757, 1 Burr. 259), the lord put rabbits upon land 
subject to a right of common, and the commoners then filled up the 
burrows. UjK)n the lord bringing an action of trespass, the defendants 
pleaded that they so acted in order to almte a nuisance. The Court held 
that the lord had a right to put mbbits upon the comnipn ; but if he sur- 
charged it in this way, the commoners could seek a remedy by action. So, 
too, if a lord of a manor plant trees upon the land subject to a right of common, 
a commoner has no right to abate them. The act of planting is, according 
to Eyre, C. J., an original right in the soil, prior to that of common, which 
is only concurrent with it (A'tVty v. Sadgrovc, 1797, 1 Bos. & Pul. 17). 
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The public as such have, except in some cases by statute under the 
Commons Act, 1876), no right to use common lands for the purt)OBe of 
recresition and exercise. But the inhabitants of a village may establish a 
right to dance or play games, or to sport upon lands by custom or by grant, 
but not by prescription. The leading cuises on the subject are A^t w 
Wetkly (1665, 1 Lev. 176) and Fitch v. Rmvling» (1795, 2 Black H. 393). 

Indomre arui ImpnmmoU, — In order to inclose a common or to 
extinguish a right of interconimonage, it was formerly, in the absence of a 
special custom, necessary that the consent of all the commoners should be 
obtained. If any of them were under disabilities, this method could not be 
adopted, and a [irivate Act of rarliament was required. The Inclosure 
(Consolidation) Act, 1801, and another Act {uissed in 1836 gi'oatly facilitated 
the inclosure of open and aralile fields by private Acts : and the Inclosure 
Act, 1845, wldcii dealt with wastes as well as with common fields, enabled 
several inclosures to be comprised in a single bill. This last Act has 
been amended and extended by numerous subsequent sttitutes. The powers 
which it conferred upon commissionci's appointed under it are now 
exendsed l>y the Boat'd of Agriculture. 

In the years 1866 and 1869 Metro])olitan Commons Acts were paspvnl 
to previMit the inclosure of commons in the neighbourhootl of Loulon, 
and to provide for their management and regulation (see Mrtuopou- 
TAN Commons). i In 1876 another statute was enacted, intituled 
the Commons Act, 1876, which amended the Acts relating to the 
inclosure of commons, and provided for the regulation and improve- 
ments of commons when uninclosed by means of the machinery of 
provisional orders. In considering the expediency of an application 
for a provisional order the commissioners are to take into (‘onsidera- 
tion the question whether the applicaticai will be for tlie l)enefit of 
the neighbour] lood. Coinmons situate within six miles of a town, having 
a population of not less than five thousand, are called suburban commons, 
and are subject by tlie Act to special regulations for tin? benefit of inhabit- 
ants of the town. 

In many manors the lord has, by special custom, a power to grant 
portions of the waste with tlie consent of the homage to be lield by copy of 
' ourt roll. The newly created tenant as a rule enjoys the same rights of 
common as the existing coj^yliolders, but in some manors it is the custom 
that they shall not be ontitle<l to rights of common upon tlie wiistc. The 
procedure in making an inclosure in this way dill’ers (considerably in 
diPerent manors. The right of the lord to make such grants is of a 
diflerent nature from the lord’s right of approvement under the Provisions 
of^ Merton. These provisions, together with sec. 46 of the Statutes of 
Vlf estininster the Second, enabled the lord to inclose portions of the waste 
for his own benefit, so long as suflicient pasture, together with ingress and 
regress, was left to the commemerH. The Statute of Westminster the 
Second expressly excepted certain improvements from its operation. It 
declared that by reason of a windmill, sheepcote, dairy, augmentcLcwniH 
curicc neccssaricc aut vurtila/jii no man should lie grieved liy an assize of 
novel disseisin of common of pasture. A special ciistom for the lord, with 
the consent of thq homage to grant out iwirtions of the waste to be held by 
copy of court roll, does not preclude him from exercising his right of 
approvement {Duherley v. Page, 1788, 2 T. B. 391), the right to “ approve being 
superior to the custom, and derived from the common law.” The power 
of the lord to approve has been curtailed by the Law of Coinmons Amend- 
ment Act, 1893, which declares that an inclosure or approvement of any 
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part'of a common purporting to be made under the Statute of Merton and the 
Statute of Westminster the Second, or either of such statutes, shall not be 
valid unless it is made with the consent of the Board of Agrici^ture. 

See also Admeasurement ; Copyhold ; Inclosure Acts ; Metro- 
politan Commons; Pasture; Prescription; Limitati6n; Stint. 

[AtUhorities , — Elton, A Treatise on Commons and Waste Lands, 1868 ; 
Scrutton, Commons and Common Fields, 1887 ; Woolrych, The Law of 
Rights of Common, 1824 ; Cruise, A Digest of the Laws of England, vol. iii 
(Title 23), 1835 ; Joshua Williams, Bights of Common, 1880.] 


Common Assault.— See Assault. 


Common Assurances.— See Assurances. 


Common Bench.— See Supreme Court. 


Common Carrier.— See Carrier. 


Common Council.— See London (City). 


Common Employment.— See Employers’ Liability. 


Common Informer.— See Approver; Penalty. 


Common Law. — This term, in its largest sense, now means the 
whole body of legal principle and usage which is common to all parts of 
England, and now to all jurisdictions whose law is of English origin. But 
it has been and still is used with several meanings of difterent extent, and 
the choice among them has usually to be determined by the context, which, 
however, is seldom a matter of difficulty. It first appears as a synonym for 
leges et conmieiudincs Anglicc, the general law of England administered by 
the King’s Superior Courts — ^“that law by which proceedings and 
determinations in the King’s ordinary Courts of Justice are guided and 
directed ” (Black. Co7n, i. 68). Hence various particular applications have 
proceeded. 

A. As occasion arises to contrast the rules of this law with those of 
other jurisdictions recognised as authoritative in their own sphere, and 
entitled to judicial notice, we find the following kinds of rules distinguished 
from and opposed to the common law. 

1. Local customs, such as those which regulate the descent of copyhold, 
and, in Kent and in some exceptional cases elsewhere, freehold lands. 

In one of the earliest Year Books, 20 Edw. i. pp. 321, 327, 329 (a.d. 1292), 
we find that land descendible according to the regular course of primo^ni- 
ture is said to be “ en la comune lay,” and this is opposed to “ la especial ley,” 
is. the custom of partible inheritance relied on by the plaintiffs in the case. 

2. The rules administered by special jurisdictions, as those of the 
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Spiri^ial Courts, of the Admiral, of the Forest Courts, and of the law 
merchant so long and so far as it was a distinct and different body of rules. 

3* Especially, after the rise of equity jurisdiction, the system of justice 
outside and supplemental to the jurisdiction of the King’s Bench, Common 
Fleas, and ExchequA*, which was administered under the king’s authority, 
and exercised through the Chancellor, the Master of the Bolls, and later 
other judges specially established or empowered in that behalf. Hence tlie 
current antithesis of common law and equity, which has not ceased to be 
current in England since the former powers and authorities of the king's 
courts at Westminster and the Court of Cliaiicery have been united in the 
Supreme Court of Judicature, nor, it is believed, in other English-speaking 
jurisdictions where analogous changes have taken place. We no longer 
speak of an “action at law” and a “suit in equity,” but the practical 
division of business and learning remains much what it was. 

B, But “ common law,” as the law of the king's judges, is also taken in 

a more limited sense as consiLctudines rather than Icycs, the rules of law 
which are not created or declared by express enactment but developed by 
t»\ie CowTte itoiu principles founded in the “ custom of the realm ” or deemed 
so to be : “ such laws as were generally t/iken and holden for law before any 
statute was made to alter the same ” de fa Common Ley)- 

In this sense common law is opposed to st^itute law, tliougb many statutes 
enacted by the Legislature have been and may be, as is said, “ in affirmance 
of the common law,” making no change in the substance of the law, but 
defining in autlioriUitive terms rules tliat were already recognised. In par- 
ticular, tlw old “common law pleiuling” is opposed to reformed systems of 
jirocedure introduced l»y modern legislation, or what is called “code plead- 
ing ” in the United States. 

The jihrases “at common law,” “by the common law,” may be referable 
either to sense A, in any of its branches or to sense B- 

C, When we look beyond England and the countries which have derived 
their law from England, we need a compendious term to distinguisli' tlie 
whole body of their Jurisprudence and judicial system from the laws and 
judicial usages [)revailiiig or influential in other lands, and in particular from 
the Eoman law. For this pur])ose we sjieak of the “common law” in an 
extended sense, meaning the English or Anglo-American system at large, 
and either disregarding or sulxirdinating the internal contrasts already 
mentioned. In tins sense California, for exanii)le,is none the less a common 
law jurisdiction because a much greater j»art of the law has been reduced to 
a statutory form than in England. “Common law” and “civil (ic. Koinan) 
law ” are the most usual members of the antithesis. As a rule, we say “ the 
law of England ” or “ English law ” when the contrast is with some other 
particular municijml system, such as modern French law, though there 
would l>e nothing incorrect in speaking of “the common law” for the 
jnirpose of such a comparison. 

It will be observed that the characteristics of the common law system 
consist in judicial and forensic traditions and usage in the conduct of 
judicial busines.'^, quite as much as in positive rules of law. Public and oral 
argument, oral examination of witnesses, conduct of causes by the imrties 
or their advocate^, subject to the standing rules, in their own way and at 
their own risk, and open delivery of judgment after hearing the cause in o|»en 
Court, are among its main features. “ In most continental countries,” on 
the other hand, “ exist systems which retain traces of prexjedure based on 
Boman and canon law, which prevailed in the Middle Ages ; systems which 
dispense almost entirely with oral evidence, and under which the judge 
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intervenes at every stage/ and the witnesses, if any, are the witnesses rather 
of the Court than of the parties ” ( J. Macdonell in Joum. Soc. Comp^ Legist. 
i. 247). The procedure of our courts of equity was derived from that of 
the canon law in the first instance, but has been largely assimilated to the 
methods of the common law even where there has nbt been any formal 
amalgamation. 

In some British colonies “ the common law of England ” has been ex- 
pressly declared l)y statute or ordinance to be the local law (see, e.g.y Journ. 
Soc, Comp, Legist, i. 368, 375). The expression would seem in siicli cases 
to include the principles and rules of equity, and perhaps tliose of Admiralty 
jurisdiction so far as applicable. There are a few colonies, such as Trinidad, 
where the law of the original settlers has been superseded by the introduc- 
tion of different portions of English law and procedure from time to time, 
until there is practically none of the older system left, but the law of 
England has never been adopted as a whole. It seems not strictly correct, 
though it would be substantially so, to say that such colonies are under the 
common law. 

It was formerly held l)y the best American lawyers, and even said in 
the Supreme Court of the United States, that there is no such thing as a 
common law of tlie United States distinct from the common law as received 
and developed in the several States of the Union ; but the prevalent opinion 
is now the other way (see vol. i. p. 242 of the present work). 

As to the early forms and history of the term, we find mention in the 
Lombard capitularies formerly a8cribe<l to l^epin, King of Italy, about 
A.U. 800 (Canciani, i. 181 ; Pertz, Mon. Germ. i. 192), if we ,uiay trust 
the text, of the “le« communis” laid down by Charles the Great, in 
contrast with the personal law (“lex sua”) of Lombards or Romans. 
No such phrase is known to occur in English documents before the 
twelfth century. The Latin version of Edward the Elder's laws quoted 
by Blackstone {Com. i. 65), where “jus commune” stands for “folc-riht,” 
comes from Lambard's Archaionomia (a.d. 1568) and is Lainbard’s own (it is 
rightly criticised by Spelman, Gloss. ]>. 329). “Jus commune ” was, however, 
a phrase well known to the canonists in the early Middle Ages (see Pollock 
and Maitland, Hist. Eng. Law, i. 155). In the Dialogue of the Exchequer 
(about A.i>. 1180, i. 11, atl Jin.) we read of the forest law : “ Legibus quidem 
propiis subsistit ; (^uas non comrauni re^ii jure sed voluntaria principum 
institutione subiiixas dicunt”; and in ii. 22 the question is considered 
whether the sheriff may distrain a defaulting lord's goods “ juxta communein 
aliorum legem.” So that the Anglo-French “ commune lei ” seems to trans- 
late the “ communis lex ” found in the language of canonists, and the 
English “ common law ” to represent the I^tin or French indiflerently. For 
thirteenth-century examples, see Pollock and Maitland, Hint. Ewj. Lau\ i. 157. 


Common Lodlgclng- Hpuse.— There is no definition of 
common lodging-houses in the Acts under which they are regulated, and 
the meaning of the term has been the subject of elaborate consideration . by 
the law officei's (see Glen, Pnhlic Health Acts, 6th ed., pp. 155-157). The 
nearest statutory definiti<m is that of the Towns Improveinent Clauses Act, 
1847 (10 & 11 Viet. c. 34, s. 116), which defines a “ public lodging-house ” as 
one in wliich persons are harboured or lodged for a single night, or for less 
than a week at a time, or any part of which is let for less than a week. 
This definition applies equally well to a hotel. The accepted definition for 
purposes of registration is “ a house, or part of a house, where persons of 
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the pcN^i^ classes are received for gain, and in which they use one or more 
rooms in common with the rest of the inmates, who are not members of one 
family, whether for eating or sleeping” {Langdon v. Broadhent, 1877, 37 
L. T. 434 ; Booth v. Ferrett, 1890, 25 Q. B. D. 87). 

A house in whicH lodgers are received in separate rooms for the night, 
but in which there is no common room, seems not to be a common lodging- 
house, though it may be subject to regulation as a lodging-house or tene- 
ment house, or as a seamen’s lodging-house. See Loi)GiN(;-H(jUSE. 

The regulations for common lodging-houses outside the county of I/mdoii 
are under different Acts from those applicable to London. In each case 
they are in addition to the general provisions of tlie Public Health Acts. 

Country , — Every urban or rural sanitary authoi ity, i.e. borough council, 
or urban or rural district council, must keep a register in which are to be 
entered the names and addresses of the keepers of every common lodging- 
house in their district (38 & 39 Viet. c. 55, s. 70). No such house may 
be kept unless or until tlie keeper is so registered (s. 77) (as to which, see 
Coles V. Fihhens, 1885, 52 L. T. 358) ; nor can it be registered until after 
inspection and approval by an officer of the authority (s. 78). The keeper 
must, if required by the authority, affix and keep undefaced and legible 
in a conspicuous place outside the house the words “ registered common 
lodging-liouse ” (s. 79). The authority is bound to make and enforce 
by-laws — (1) fixing the number of lodgers, and separating the sexes; 
(2) for cleanliness and ventilation; (3) for notices and precautions in 
case of infections disease; (4) the well ordering of the such houses. 
Model by-jaws were prepared in 1877 by tlie Local Government 13oard, 
with a memorandum as to the houses to wliicdi they can be applied, and the 
nature of the inspection which should hi insisted on (see Glen, Puhlie 
Health, p. 149). Besides the regulations imjiosed liy tliese liy-laws tlie 
authority can require a proper water supply (s. 81) ; and the keeper must 
limewash the walls and ceilings twice a year, in April and Otitober (s. 83), 
must give notice to the authority and the relieving offi(*,er of any case of 
fever or infectious disease (s. 84). This last yirovision is in addition to those 
of the by-laws and to sec. 32 of the Public Healtli Act, 1890, or the 
Infectious Diseases Notification Act, 1889, wherii tliey hav(j been adopted. 
Officers of tlie local authority ai'e entitled to free ac-ccss at all times (s. 85), 
and if the keeper takes in beggjirs or vagrants hti must, if required by the 
authority, report in a schedule to be furnished him a full list of all lieggars 
and vagrants who lodged with him the preceding night (s. 83). 

Penalties are imposed for breaches of the Act and regulations (s. 87), 
and on a third conviction the keeper of a common lodging-house is struck 
off the register. But apart from this provision there is no pow(ir to cancel 
registration {Blahe v. Kelly, 1887, 52 J. P. 263). 

London , — The County of London (except the City) is still under the 
Common Lodging-Houses Acts of 1851 and 1853 (14 & 15 Viet. c. 28; 
16 & 17 Viet. c. 41), sometimes styled Lord Shaftesbury’s Acts, whi(di 
were repealed in 1875 as to the rest of England by sec. 343 of the Ihildic 
Health Act, 1875. The provisions are in most respects similar to 
those in the country, and the similarity was rendered complete by tlie 
enactments (29 &^30 Viet. c. 90, s. 41) as to proof of the inmates being 
members of one family, and (37 & 38 Viet. u. 82, s. 49) as to notice of 
registration being affixed to the j^remises. The atlministration of the? Acts 
was, from 1851 till 1894, in the hands of the Chief Commissioner of Police, 
and the right of free access was given to officers of police (1851, s. 12); 
and the regulations or by-laws were made by the Chief Commissioner with 
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the approval of the Local Government Board (14 & 15 Viet. c. 28, ss. 9, 10, 
as m^ified by 37 & 38 Viet. c. 89, s. 46). His powers until 1894 extended 
to the whole of the metropolitan police district. 

In 1894 by a Provisional Order Confirmation Act (57 & 58 Viet c. 
ccxxiv.) the powers of the Chief Commissioner were traiAferred to the London 
County Council ; but the police power of entry is preserved. 

In the City of London and the metropolitan police district outside the 
County of London, the County Council has no authority. In the latter, 
the Acts seem still in force (see 38 & 39 Viet. c. 55, Sched. 5), but overlap the 
equally applicable provisions of the Public Health Acts, 1875 and 1890. 

[Authorities , — See Lumley, Public Health, 5tli ed., 104; Glen, Publk 
Health, 6th ed., 148 ; Stevenson and Murphy, Hygienic and Public Health, 
vol. iii. pp. 71, 77, 329.] 


. Common Pleas, Court of.— See Sutkeme Coukt; Durham 
and Lancaster. 


Common Prayer, Book of.— See Prayer-Book. 


Common Recovery.— See Fines and Piecoveries. 

Common Serjeant. — ^A judicial officer of the Corporation of 
the City of London. He was elected by the Court of Common Council 
(Pulling, City of London, 52) until 1888 ; but is now ap])ointed by the 
Crown, and must be a duly qualified Imrrister (51 & 52 Viet. c. 41, s. 42 
(14)). His functions are (1) to sit at the Central Criminal Court, of which 
he is ex officio a commissioner (4 & 5 Will. iv. c. 36, s. 1); (2) to sit as a 
judge of the Mayor’s Court of London (20 & 21 Viet. c. clvii.) ; (3) to act 
as a law officer of the corporation, and particularly as legal adviser of the 
commoners of the city, and to act as counsel of the city in Court if called 
on; to attend the Courts of Aldermen and Common Council, and the 
committees of corporation to give advice, and to attend elections and 
common hall, and to attend the Lord Mayor on ])ublic occasions (Pulling, 
City of London, pp. 54, 120). 

These functions are not affected by the Local Government Act, 1888 
(51 & 52 Viet. c. 41, see s. 42 (13)). 

He is not disqualified by his office from sitting in Parliament. The salary 
paid by the corporation to the present holder of the office is £3000 a year. 

[Authorities , — See Second Bejmi of Municipal Corporedion Commissioners, 
p. 83 ; London Unification Report of 1894.] 


Common to the Trade; Common Use.— See Trade 
Marks. 

Commons.— See Bar; Inns of Court. 

Commons, House of. — See House of Commons. 
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Com mote. — Acomniote is a great seiguiory, and may include one 
or diifers manors ” (Co. Lit. 5 a). The word was also at one time in use 
in Wifles to denote a territorial division, believed to be the half of a 
cantref or hundred. 


Communion (Holy). — In the present century the doctrine 
of the Real Presence and the historical facts connected therewith have 
been the subject of proceedings in the law Courts. In Sheppard v. 
Bennett, 1870, L. R. 3 Ad. & Ec. 167, Sir II. Philliinore, Official Principal 
of the Arches Court, considered that the objective and real presence, 
or the spiritual real presence, a preseiitte external to the act of the 
communicant, appeared to be the doctrine which the formularies of the 
Church of England, duly considered and construed so as to be harmonious, 
intended to maintain, tliougli ho would not say that what is known as 
the receptionist doctrine was inadmissible, and c(>nBe<]uently he lield that 
it is nt)t contrary to law for a minister of the Church to affirm or 
promulgate the doctrine tlait there is an actual real presence, external to 
the act of the communicant, in the elements const‘crated in the administrati 
of the Holy Communion. The case (uvme twice before the Privy Couiicil, 
1870, L. R. 4 P. C. (Ist ap|)eal), ]). 350; (2nd appeal), p. 371. In tlie lirst 
appeal, from an interlocutory judgment of Sir R. Philliinore, the Privy 
Council held that tlie doctrine of the real presence is not a doctrine in 
contravention of Article 29. On the second a])j)eal from the judgment of 
the Arches Court, the Privy Council, while confirming Sir 11 Phillimore's 
judgment, laitl down tliat tlie Church of England in her formularies teaches 
that there is in the ordinance of the Lord s Supjier a preseiujc of Christ to 
the soul of the worthy lecipient. As to the mode of reception, she affirms 
nothing except that the “ Body of Christ is given, taken, and eaten in the 
Supper only after a heavenly and spiritual manner, and that the means 
whereby the Body of Christ is received and eaten in the Supj)er is faith.” 
Any other jjresence than this the Church does not require her ministers to 
accept ; and consequently the maintaining hy a clergyman of a real actual 
objective preseiKJe of our Lord upon the altar under the forms of bread and 
wine cannot properly be made the ground of a criminal cljarge against him.” 
They further declared that a clergyman cannot be condemned for 
maintaining that the change of “cor|K)ral” for real and essential, in the 
declaration appended to the communion service, was an intentional 
substitution, implying that there may be a real and essential as distinguished 
from a corporal presence ; but lie must not allege the presence of the body 
of Christ in a corporal or natural manner. Ec parte Denmni, 1857, 1 Jur. 
N. S. 517; Ditcher v. Denison, 1857, 11 Moo. P. C. 324, does not call for 
comment, the decision of the Archbishop of Canterbury having been 
overruled. 

Sacramental Adoration , — Article 28 lays down that the Sacrament 
of the Lord’s Supper was not l>y Christ’s ordinance reserved, carried about, 
lifted up, or w:or8hij>ped. In Martin y, Maekomehie, 1868, L. R. 2 P. C. 365, 
it was held by the Privy Council that, according to the rubric, the celebrant 
during the prayei; of consecration must stand and not kneel or prostrate 
himself before the consecrated elements. In Shepjmrd v. Bennett {supra) the 
Privy Council held that while the doctrine that adoration is due to the 
consecrated elements is contrary to law, the statement of the respondent 
that worship is due to the body and blood of Christ, supernaturally and 
invisibly present in the Lord’s Supper, under the forms of bread and wine, in 
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the abBence of any outward act of adoration, would not support any penal 
proceedings. 

Altar. — ^The word altar is used in the Coronation Service and also in 
modern Acts of Parliament dealing with the building of new churches 
(59 Geo. III. c. 134, s. 6 ; 2 & 3 Will iv. c. 61). In certain modem cases 
the Courts have attempted to draw a distinction between the com- 
munion table of the Church of England and the Boman Catholic altar. 
In Faulkner v. Litchfield ^ 1845, 1 Bob. C. p. 184, the Court of Arches 
held that an altar of solid stone intended to be immoveable was 
illegal, and this decision was approved in Westerton v. Liddell^ 1857, 
Moore’s Special Beport. On these decisions Sir Walter Phillimore {Ecd. 
Law^ i. 724) observes “that they will require careful reconsideration, 
having regard to the subsequent decisions of the Privy Council, 
authorising a ledge upon the holy table, and the subsequent decisions 
of the Privy Council and other Courts authorising reredosses of great 
splendour, whose only rationale is as an adjunct to a permanent holy 
table, and which would be equally appropriate to a Boman Catholic altar.” 
A moveable ledge of wood for the purpose of holding candlesticks, vessels, 
etc., may lawfully be placed on the communion table {Liddell v. Beale, 
1860, 14 Moo. P. C. at p. 14) ; a credence table, ie, a small side table on 
which the bread and wine are placed before consecration, is also lawful. 
In Faulkmr v. LitchjUld and Liddell v. Westerton, in the Arches Court, they 
were pronounced illegal ; but in the last-nanied case the Privy Council 
reversed the decision, and as a matter of fact they ought to be provided. 

The rubric and the 82nd Canon apparently contemplate there 
being only one altar or communion table in a church ; but it h& recently 
been held that on the grounds of convenience a second altar or communion 
table may be placed in the side chapel of a church {In re Holy Trinity 
Church, Stroud Green, 1887, 12 P. C. 199 ; hi re St, Pauls, Wilton Place, 
1889; Tristram, Consistory Judgments), It is the duty of the church- 
wardens to provide a holy table (see Citukciiwarden). 

Altar Cloths and Flowers on the Altar, — Canon 82 of 1603 requires that the 
holy table (altar) be covered in time of divine service with a carpet of silk or 
other decent stuff, thought meet by the ordinary of the place, if any question 
be made of it, and with a fair linen cloth at the time of the ministration. 

In Liddell v. Westerton, 1857, Moore Special Beport, pp. 186-188, 
objection was taken both to the use of divers coloured cloths embroidered 
and adorned and so used as to cover the holy table with five different 
coverings at different seasons of the year, and to the use of embroidered 
linen and lace instead of a simple “ fair white linen cloth ” at the admini- 
stration of the Holy Communion. Both objections w'ere sustained by the 
judges of the Consistory of London and of the Court of Arches. The Privy 
Council, however, reversed the sentence so far as the coloured coverings 
were concerned, while affirming the part of the decree which forbade the 
use of embroidered linen and lace. It would appear that the altar may not 
be left bare even on Good Friday {Liddell v. Westerton, supra). 

It is lawful to place vases of flowers on the communion table, and to 
keep them there dming service if they are used for purposes of decoration 
only {ElphvnxtonA v. Purchas, 1870, *L R 3 Ad. & R;. p. 66). 

Celebration of the Holy Communion, — As to the service generally : in the 
Book of Common Prayer, the rubric provides that “ the bread and wine 
shall be provided by the curate and churchwardens at the cost of the parish. 
Canon 2 of 1603 diracts that the churchwardens shall provide a sufficient 
quantity of fine wheat bread', and a sufficient quantity of good and whole- 
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some iiiiie, for the number of communicants that shall receive there, which 
wine Itetll be brought to the communion table in a clean and sweet stand- 
ing pdt or stoop of pewter it not of pure metal.” 

It is also their duty to provide a chalice or communion cup and one or 
more flagons. In JRidsdcUe v. Cliftm, 1877, L. R. 2 P. I). 276, where the 
charge was “that the appellant used in the communion service and 
administration wafer bread or wafers, to wit, bread or flour made in the 
form of circular wafers, instead of bread such as is usual to be eaten,” the 
Privy Council held tliat if the wafer, properly so cjilled, had been used it 
would have been illegal; but that the appellant had not acted illegally 
in using bread in a circular shape, and which was so thin that it might be 
termed a wafer. 

The rubrics provide “ there shall be no celebration of the Lord’s Supper 
e.xcept there i)e a convenient number to communicate with the priest, 
according to his discretion.” “ And if there be not above twenty persons in 
the parish of discretion to receive the communion, yet there shall be no 
communion except four (or three at the least) communicate with the priest.” 
It has been held illegal for a clergyman at ])ublic service to receive the 
elements alone or when only one or two persons communicated with hi'u, 
although a large number of iiersons were present who might possibly liave 
received {Clifton v. Itidsdale, 1876, L. E. 1 P. D. 316). 

It was held l^y the Privy Council in Martin v. Mcu^lconochic^ 1868, 
L. 11. 2 P. C. 365, that during the prayer of consecration the celebrant 
must stand and not kneel or prostrate himself before the consecrated 
elements during the reciting of the prayer, and in Martin v. Maekonochie.^ 
1869, L. E. 3 P. C., the same tribunal held that for the celel)rant to bow 
the knee so low that it is impossible for anyoiie to say whether he is 
kneeling or not, is also an infringement of the rubric. 

In Martin v. MackonocMe, 1868, L. E, 2 Ad. & Ec. 116, it was held illegal 
for a clerk in holy orders to elevate the paten and cup above his head 
after consecration, and in Martin v. Mcukonochw, 1869, L. E. 2 P. C. 62, the 
Privy Council expressed the opinion (though the point was not raised) 
that they gave no sanction whatever to a notion that any elevation of the 
elements, as distinguished from the act of removing them from the table, 
has the sanction of law. 

It has been held by Sir E. Phillimore, Official Principal of the Court of 
Arches, that although the burning of incense may be in itself an ancient, 
innocent, and pleasing custom, yet to bring in incense at the beginning or 
during the celebration, and remove it at the close of the Eucharist, is an 
unlawful ceremony {Martin v. Mackonochie, first suit, sujrra); that the 
ceremonial use of incense immediately before the celebration of the Holy 
Communion, so as to be preparatory or subsidiary to the celebration of the 
same, is also unlawful {Summr v. Wix, 1870, L. E. 3 Ad. & Ec. 68). 

The rubric provides that the minister should, before the prayer of 
consecration, break the bread before the people. The Archbishop of 
Canterbury (Dr. Benson), in Read v. Bishop of Lin^oln^ [1891] Prob. 9, 
held that the manual acts to which this rubric refers must be so performed 
as to be visible to the communicants. 

It has been hdd in Martin v. Mackonochie, 1868 {supra), Dean v. Oreen, 
1882, L. R 8 P. D. 79, that the mixing of wine with the water as part of 
the service is illegal (and see also Read v. Bishop of Lineoln, supra), but 
it is not an offence to make use of a cup containing water and wine mixed 
beforehand {Read v. Bishop of Lmdn, supra, and on appeal, [1892] App, 
Cas. 664). 
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At the communion service it is unlawful for the celebrant to make the 
sign of the cross during the absolution, nor must such sign be made at 
the benediction, for such an act constitutes an illegal addition to the service, 
and has no warrant in the practice of the Church of England, either before 
or after the Reformation. See Read v. Bishop of Lincohi, supra. 

As to the singing of the hymn ‘‘Agnus Dei,” after the prayer of 
consecration, see Agnus Dei. As to vestments, see Vestments; Adver- 
tisements OF Queen Elizabeth. As to lights and candlesticks on the altar 
or communion table, see Lights. As to the jjosition of the celebrant, see 
Eastward Position. As to Ablutions, see [1891] Prob. 30. 

On the above decisions by the Privy Council it may be observed that 
(cp. Bead v. Bishop of lAneohi {supra)) they may be open to reconsideration 
in the light of fresh historical information. 

For the law as to communicants, see Parishioner. # 

[Authorities. — Lindwood, Prov.\ Gibs. Cod.\ Ayliffe, Par.\ Phillimorc, 
JUcclesiastical Law, 2nd ed.; the authorities referred to in Bead v. Bishop) of 
IAncoln\ Prideaiix, Churchwarden's Guide, 16th ed.] 


Community of Property (French law) exists between 
husband and wife where no written ante-nuptial settlement has been 
entered into between them. Articles 1401 et seq. of the C'ivil Code fix 
minutely the rules applicable to this rifjimc. The community under art. 
1401 is composed of tlie following: — 

1. Of all personalty which the husband and wife are possessed of at 
the time of the celebration of the marriage, together with all the 'personalty 
wliich comes to them during the marriage, either by way of succession or 
even donation, unless the donor has provided to the contrary. 

2. Of all profits, revenues, and interests of whatever nature they may 
be which have become due or liave been received during the marriage, 
and derived from the property belonging to the husband and wife at the 
time of the celebration of the marriage or from the property which has 
accrued to them during the marriage in whatever way it may be. 

3. Of all realty acepured during the marriage. 


Companies, Chartered. 

Former Companies. 

Chartered companies in past times played a great part in the development 
of foreign trade and imperial expansion, and have of late years been incorporated 
for similar purposes but under largely altered conditions. Though such com- 
panies raise political and economic questions of gieat interest, considerations 
of space and of the character of this work necessitate that they should be 
dealt with in these pages exclusively in their legal and constitutional aspects. 
The origin of chartered companies is to l>e found in the mediaeval conditions 
which made it difficult, if not impossible, for the merchants of one country 
to carry on trade in another, without some organisation of their own, recog- 
nised alike by their own government and the rulers of the country where 
the trade was carried on. In Tudor times the necessity W such organisa- 
tions to open out and maintain new fields of trade with distant countries, 
where the Crown could afford little or no protection, made itself even 
more strongly felt ; and in the s&me, period it was realised that by means of 
these companies private enterprise might be utilised to enlarge the dominions 
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of th4 Crown by planting and settling British colonies in the unoccupied 
regions of the American continent. The earliest of the chartered companies 
grew out of our commercial relations with the Low Countries. As the 
German merchants® of the Hanse obtained a privileged position in this 
country under the protection of the Crown, so English traders in the Low 
Countries as early as the thirteenth century obtained a grant of privileges 
from the Duke of Brabant, including civil and criminal jurisdiction over the 
members of their own body, “mutilation of limb and life ” only excepted. 
These privileges were lost when the English Ordinance of the Staple in 
1353 forbade English merchants themselves to trade beyond the seas in the 
staple commodities (the chief of which was English wool), and by fixing the 
staple or mart of such commodities in England, threw the English export 
trade into th^ hands of foreign merchants. But this system was not rigor- 
ously maintained during the short time it lasted. The staple Roll of 1369 
(cited in Cunningham, vol. i. p. 619) records that the king had granted to 
certain English merchants a licence to export 8ta])le comniodities for a time, 
and had procured from the Count of Flanders, and at the special request of 
the good people of Bruges, the restoration of former privileges under « 
governor of their own choice. The beginnings of the chartered compau) ‘ f 
the Merchant Adventurers of England^ whose first field of operations w’as in 
the Low Countries, may here be traced. Soon afterwards tlie English stajde 
was transferred to Calais, and })laced in the liands of the Mayor and Company 
of the Staplers of England, who received a charter from Richard ii. In 
1391 the same monarch made a grant to the English merchants trading in 
Prussia, empowering them to elect a governor to administer swift and speedy 
justice among them, and to make reastmable ordinances for their own 
government, according to the powers and authorities conferred uj)on them 
by the Master of Prussia (Rymer, vol. vii. p. 693). lliis was the origin of 
the later Eastlaml Convpany, whose field of operatituis was Prussia and the 
Baltic. In 1430 the English traders in the Low Countries obtained from the 
Crown a prohibition to other English subjects to buy and sell there (Rymer, 
vol. X. p. 471), and this would appear to be the introduction of the jirinciple 
of trade monopoly, which was a leading feature of the later chartered 
companies. Hakluyt (vol. i. p. 208) prints a charter of Edward iv. ap- 
pointing one William Obray, governor, judge, and warden of justice, over 
the English merchants trading in the Low Countries. He was t(» be assisted 
by twelve justicers chosen by the merchants. The monopoly of the organisa- 
tion waS mitigated in 1497 by the statute of 12 Hen. vii. c. 6, which 
fixed the fine payable for admission to the trade at ten marks. In 1505 
Henry vii. by a grant (printed in Cawston and Keane, p. 249) fixed the seat 
of government of these merchants at Calais, and conferred upon them the 
title of the Fellmvshi]} of Merchant Adventurers, Their chief business was 
the export of English cloth, and they came into freciuent collision with the 
Staple Company, who were also fixed at Calais and controlled the declining 
export of wool, and also with the powerful organisation of the Hanse. From 
Calais the Merchant Adventurers removed their chief seat of government to 
Antwerp, where they flourished exceedingly until they were expelled by 
Alva. In 1564 Elizabeth granted them a charter of incori)oration under 
the title of the Governor, Assistants, and Fellowship of the Merchant Adven- 
turers of England, and at the same time removed doubts as to their power 
to trade beyond the Low Countries, in East Friesland, Lubeck, and Ham- 
burg. (This charter is printed in Cawston and Keane, p. 254, but the 
text is difiSeult, and possibly corrupt in some places.) By the constitution 
of the company, as settled in this charter, the principal seat of government 
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of the company, their counter, as it was called, was fixed in some town 
abroad, finally at Hamburg, whence they became known as the Hamburg 
Company. The merchants of the company residing abroad were to assemble 
and choose a governor and twenty-four assistants for the government of 
the members of the company, and also of other English subjects in those parts, 
and to act under powers and authorities derived from the local rulers. The 
authority of the company was also exercised in other towns abroad within 
their district The company was also empowered by the charter to meet in 
general court in England, and to make ordinances, and to summon before it 
the members of the company, and enforce obedience by fine and imprison- 
ment Lastly, power was reserved to revoke the charter, but without 
prejudice to previous grants. Tlie Merchant Adventurers Company was 
the type of the regulated trading companies, to which individual merchants 
were admitted on certain conditions, and then traded each on his own 
account Such companies are to be distinguished from joint-stock companies 
such as the East India Company and the Hudson’s Bay (Company, where 
the trade was carried on by the company itself with a subscribed stock. 
The trading monopolies of regulated companies, to which admission was 
easy, were less oppressive, and involved less interference with freedom of 
trade than those enjoyed l3y joint-stock companies, but did not escape being 
called in question (see below). The control exercised by the Merchant Adven- 
turers or Hamburg Company passed gradually away in favour of unrestricted 
freedom of trade, but some of the duties they discharged are now fulfilled by 
consuls. 

Some of the other regulated trading companies must be very briefly 
dealt with. In 1531 Henry viii. empowered English traders in Andahisia 
and Spain to elect a governor-consul in Spain and twelve assistants, and 
the authority of the governor and assistants over English traders in Spain 
was confirmed by a grant of the Emperor Charles v. in 1538 {Brit. Mus. Hist. 
MSS.). In 1579 a company was incorporated under the title of the Fellowship 
of the Eastland Merchants, and they were given the monopoly of the trade 
through the Sound to Prussia and the Baltic. This monopoly was abolished 
in 1672 by statute, 25 Clia. ir. c. 7, chiefly on the ground that it had thrown 
the Baltic trade into the hands of the Dutch. Of greater historical interest 
was the JRussia or Mnscovy Company, w^hich received a charter from Philip 
and Mary in 1555 in consequence of Chancellor’s successful voyage to 
Archangel on the White Sea. The charter (printed in Hakluyt, vol. i. 
p. 267) incorporated the company “ for the discovery of lands, territories, 
isles, dominions, and seignories unknown, and not before the late adventure 
by sea or navigation commonly frequented.” Discovery and colonisation 
as well as the regulation of trade were among the objects for which this 
company was incorporated, but no such results followed in this instance. 
Its monopoly was confirmed by Act of Parliament in 1566 (see Hakluyt, 
vol. i. p. 369). Under the charter, the government of the company in 
Bussia was placed in the hands of a governor, four consuls, and twenty- 
eight assistants. Various grants from the Czars conferred upon the 
members of the company a highly privileged position in Eussia as com- 
pared with the traders of other nationalities, but these privileges were 
forfeited by the Czar on hearing of the execution of Charles i. in 1649, 
and the company never afterwards recovered its pre-eminent position. It 
continued, however, in existence, and at the beginning of the century 
Pitt made use of its agency to finance the Czar in the Napoleonic war. 
Until recently, it levied a small duty on Eussian exports to England, 
out of which it paid the consuls in Eussia and kept up the chapels at 
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Mo^# and St. Petersburg, but it has now ceased to discharge these 
duties, and is only kept alive by the possession of invested funds {Early 
Voya^ to Russm, Hakluyt Society, vol. i. p. Ivii., Introduction). 

The origin of the Levant or Turkey Company is to be found in a grant 
made by Elizabeth in 1581 (printed in Hakluyt, vol. ii. p. 146) to certain 
individuals in recogmtion of their “opening out a new trade into the 
dominions of the Grand Signior not previously known or frequented by 
any of our subjects,” conferring upon them a monopoly of such trade for 
a certain number of years “ by virtue of our high prerogative royal, which 
we will not have argued or brought in question.” The Levant or Turkey 
Conipany was permanently incorporated by James i. in 1606. The charter 
{Brit, Mus, Hist, MSS,) provided that the company in general court 
should choose consuls and vice-consuls in all places in the I.«evant Seas, 
and that such consuls should have power to govern the merchant subjects 
of this realm, their factors* and servants, and to administer speedy justice 
in all plaints and contentions arising between them, and to do and execute 
all things prescribed by the general court. The general court of the 
company was empowered to make laws and orders for the members of the 
company, enforceable by fine or imprisonment, not contrary to the laws ot 
this realm, or to any capitulation with a foreign prince. On tlie grfiimd 
that those inexpert in the course of merchandise commit many absurdities, 
a monopoly of the Levant trade was granted to the company. Ryiner, 
vol. xvi. p. 659, prints under the following year, 1606, a commission 
appointing Thomas Glover ambassador at Constantinople, and empowering 
him to ti^ke into his own hands the privileges granted by the Porte to 
English subjects, and giving him authority to fix the ports where they 
might trade and prohibit others, and to appoint consuls in such trading 
ports, make regxilations, and do all things pertaining to tlie duo government 
of English subjects and the exercise of commerce therein. The inconsistencies 
between the charter and this commission may be explained by the desire to 
represent the consuls to the Porte as appointed under the direct authority 
of the Crown. The system of aipitulations or grants allowing foreign 
nationalities in Turkey to live under their own laws was inherited by the 
Sultans from the Byzantine Emperors, and is still the basis of the foreign 
jurisdiction exercised in Turkey under the Foreign Jurisdiction Act. An 
ordinance of the Long Parliament, in 1643, recognised the right of the 
company to nominate the ambassador at Constantinople as well as the consuls. 
After the Restoration Charles ii. granted the company a further charter 
(original in the Record Office). It provided, among other things, that if 
any English subjects should scandalously refuse the jurisdiction of the 
ambassador, resident, or agent, or of the consuls or vice-consuls appoint^ 
by the company, they should be arrested and sent over in custody to this 
country in order that they might receive their justice here by the laws of 
this realm according to their several cases and demerits. In 1753, 
the constitution and exclusive privileges of the company were con- 
firmed by 26 Geo. II. c. 13, which gave an appeal from the by-laws of 
the company to the Lords of Trade. The company nominated and paid 
the ambassador at Constantinople until 1803, and the consuls in the 
Sultan’s dominions until 1825. In the latter year the charter was sur- 
rendered pursuant to 6 Geo. iv. c. 33, the Government at the same time 
taking over the maintenance of the consular establishments. It was pro- 
vided (s. 4) that all rights and duties of jurisdiction and authority oyer 
British subjects resorting to the ports of the Levant for trade or otherwise, 
which were lawfully exercised and performed, or which the company s 
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charters and Acts authorised to be exercised and performed by their consuls, 
or which such consuls exercised and performed under any power or authority 
whatever, should be exercised by the consuls appointed by the Crown. 
The jurisdiction originally conferred by the charters had in course of 
time been extended by usage so as to embrace crimes committed by British 
subjects, mixed suits where the defendant was a British subject, and persons 
not technically British subjects, but under British protection (see The 
Laconiay 1837, 2 Moo. P. C. N. S. 161). In 1836 it was thought desirable 
to place the jurisdiction on a statutory basis by the first of tlie Foreign 
Jurisdiction Acts (6 & 7 Will. iv. c. 78). See Foreign Jurisdiction. 

The first effective employment of the chartered company for colonising 
purposes dates from the early years of the seventeenth century. In 
1609 James l. incorporated a chartered company under the title of the 
Tredsurer and Company of Adventurers and Planters of the City of London 
for the First Colony of Virginia^ to effect the colonisation of Virginia, 
which had already been granted in 1606, by letters patent, to some of the 
persons here incorporated. The company were to find the money for 
planting the new colony as their estate, and were to be recouped by the 
profits of cultivation, and the mineral wealth, of which extravagant but 
unfounded hopes were current. The constitutional provisions of the 
charter were as follows: The company in their general courts were to 
elect a treasurer and council, who were to superintend the new colony 
from London, to establish a form of government there, and to make laws 
for it as near as conveniently might be to the laws of England. In 1612 
a new patent enlarged the bounds of the colony, and transferredj.the power 
of legislating from the council to the company assembled in general 
court. The Virginia Com])any was not long-lived ; misfortunes fell upon 
it, and its charter was vacated by quo warranto in 1624; but the first 
British colony was settled under its direction, and received a constitution 
consisting of a governor, a nominated council, and an elective general 
assembly. The laws passed in tlie colony required the aj^proval of the com- 
pany at home, and it was afterwards provided that the ordinances of the 
company should not be binding in the colony until ratified by the local legis- 
lature. After the abolition of the charter the constitution of governor, 
council, and general assembly continued under the immediate government 
of the Crown, and formed the normal type of colonial constitution. The 
Bermuda Company was an ofllshoot of the Virginia Company, and 
obtained a charter vrith similar provisions. It made an oppressive use of 
its powers, governing the Bermudas and controlling their trade, rather 
with a view to its own interests than to those of the colonists. Its charter 
was in consequence vacated in the reign of Charles ii. 

The New England colony of Massachusetts was also founded by a 
chartered company incorporated March 4, 1629, under the title of The 
O&vernm and Convpamy of Ma$saelmscits Bay in New England, with a consti- 
tution resembling that of the Virginia Company. The governor and eighteen 
assistants were to be chosen by the freemen of the company ; and the freemen 
in general court were to make laws for the government of the company and 
of the new plantation. Instead, how’ever, of preserving the constitution 
of a chartered company, the grantees removed the charter itself to New 
England, and treated it as a written constitution granted by the Crown 
to the colony. The colonists were admitted as freemen of the company, 
and chose the governor and the assistants who formed his council.; instead, 
however, of appearing in person in the general courts, the freemen elected 
deputies, who constituted a House of Deputies. This constitution, which 
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made t^e colony practically independent, continued until the charier was 
vacated in the reign of Charles ii. After the Revolution, William iii. 
granted a new charter reserving some measure of imperial control. The 
charters granted by ^Charles il to Connecticut and Rhode Island were 
rather written constitutions on the Massachusetts model granted to the 
colonists already settled in these districts. 

The Virginia Company, the Bermuda Company, and the Massachusetts 
Company in its inception were companies with internal constitutions 
resembling those of the old trading companies, but incor])orated for the 
express purpose of founding new colonies. The East hfulia Company, 
chartered December 31, IGOO, on the other hand, was a purely trading 
company, with a monopoly of the East India trade for fifteen years, and 
powers of internal government resembling those granted to the old trading 
companies. It*differed from them, however, in this, that after 1612 the 
company traded on the joint-stock principle, that is to say, there was one 
general stock for the company, instead of each member being left to trade 
on his own account. It was only by slow degrees that, by the joint effect of 
charters from the British Crown and treaties with the native rulers of 
India, it became a sovereign body under the British Crown. The charto' 
of 1661 empowered the company to appoint governors and councils in their 
forts and factories, with civil and criminal jurisdiction, and to make peace 
and war with noiifChristian princes, and to erect forts and castles. In 
1669 Charles ii. granted them the island of Bombay in free and common 
socage, with power to make laws and ordinances, administer justice, etc., 
and with powers over the possessions which they might after- 

wards purchase or lawfully acquire. In 1683 they were empowered to 
seize and condemn all interlo})ing 8hi])S, to rule and goveni their forts and 
plantations, to make peace and war, raise military forces, commission 
ships, and exercise martial law, expressly reserving to the Crown “ the 
sovereign rights, powers, and dominion over all the said forts and 
plantations, to be at any time settled in the parts aforesaid, and the power 
of making peace and war when w'e shall interpose our sovereign 
authority” (Charter relatimf to the East India Coinpany from 1600 
to 1761, ed. Shaw, Madras, 1887). The subsequent history of the East 
India Company has already been dealt with under Bitn’isii India 
(fpv,), but two constitutional questions affecting chartered coinjianies 
generally must here be referred to. The first relates to the monopolies 
of foreign trade granted by the Crowm to chartered com])anie8. The 
statute against monopolies of 21 Jas. i. c. 3, s. 9, exi^ressly exce])ted 
from its provisions “ companies or societies of merchants within this realm 
erected for the maintenance, enlargement, or ordering of any trade of 
merchandise.” In the case of the East India Company v. Sandys, 
10 St. Tri. 371, and 2 Show. 366, Jeffreys decided in favour of the monopoly, 
but against the forfeiture clauses in the com])any s charter (see also 
Merchant Adventurers v. Eehow, 3 Mod. 131). In sj^ite of this decision, 
the company’s monopoly continued to be attacked after the Revolution, and 
in 1693 the House of Commons resolved without a division that “all 
subjects of England have an equal right to trade to the East Indies, unless 
prohibited by Act of Parliament” (Com, Journ,, Jan. 19, 1693-94, yol. x. p. 
783). This resolution, though not amounting to a legal decision, inay 
be said to have practically decided the long - controverted question 
of these monopolies of foreign trade. Anderson, whose statement has 
been frequently repeated, erroneously states that these monopolies were 
overthrown by the Bill of Rights, but that measure contains no allusion to 
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the subject. Another constitutional question arose in regard to the terri- 
torial acquisitions made by the company ill India. In 1773, when there 
was a question of not renewing the company’s charter, the House of 
Commons resolved that all acquisitions made un(Jer the influence of a 
military force, or by treaty with foreign princes, do of right belong to the 
State ” (Com. Jmtrn., May 10, 1773, vol. xxxiv. p. 308). The principle that 
such acquisitions are at the disposal of Parliament was subsequently acted 
on in the various Acts by which Parliament first regulated and then took 
over the government of India. 

Of the ancient African chartered companies the most important was the 
Boyal Africa Company, chartered in 1672. The charter empowered the 
company to govern their forts and factories, etc., and to make peace and war, 
reserving only the sovereign rights of the Crown over the plantations, and 
the power of making peace and war. They were granted a ^nonopoly of the 
African trade, including the supply of negro slaves to the English planta- 
tions in America and the West Indies, with the corresponding duty of 
keeping up the necessary forts and stations on the African mainland. In 
1698 the comjjany was regulated by Act of Parliament, and the trade 
thrown open to all who complied with certain conditions. In 1750-52, by 
virtue of 23 Geo. ii. c. 31 and 25 Geo. ii. c. 40, the Eoyal Africa Company, 
which had become embarrassed, was abolished, and the forts and settlements 
until then in its possession were vested in the Company of Merchants trading 
to Africa, which was a regulated company open to all traders. They were 
to elect a committee of nine, who were to appoint governors, make regula- 
tions, and, with the consent of the Lords of Trade, to raise military forces, to 
erect courts, and inflict punishments short of life and limb, reserving always 
the right of the Crown to revoke the regulations and make others. The 
comjjany itself was forbidden to embark in trade. In 1765, 5 Geo. III. 
c. 44 took away some of these forts and settlements and vested them in the 
Crown, but in 1783 they were transferred to the company by 23 Geo. III. 
c. 65. Another African company came into existence in 1791, when a num- 
ber of philanthropists were incorporated by Act of Parliament under the title 
of the Sierra Imm Company, for the purpose of establishing a settlement 
on tlie African coast for the benefit of liberated slaves and the development 
of legitimate trade. A charter of justice was gi’anted in 1800 empowering 
the company to appoint a governor and council, and to legislate for the 
colony; but the experiment was not successful, and in 1808 an Act of 
Parliament was passed vesting the colony in the Crown. A similar fate 
befell the Africa Company itself in 1821, when it was dissolved by 1 & 2 
Gco. IV. c. 28, and its possessions vested in the Crown, and some of them 
annexed to Sierra Leone. 

A word must be said about the South Sea Company, which was incor- 
porated pursuant to Act of Parliament in 1711, with a monopoly of the 
trade to the South Seas, and afterwards acquired the right of supplying the 
Spanish dominions in South America with slaves, under the Asmnto clauses 
of the Ti-eaty of Utrecht. This is not the place to tell the story of the 
South Sea Bubble, when it was attempted to pay off the National Debt by 
converting it into South Sea stock. The Assiento treaty was determined in 
1750, and the exclusive privileges of the South Sea Company were abolished, 
subject to compensation, by 55 Geo. ill. c. 57. The company, which was 
largely engaged in the whale fishery, appears to have continued in existence 
down to 1856. 

The only one of the old chartered companies which still actively sur- 
vives is the Hudson's Bay Company, which was incorporated by Boyal 
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Charter in 1670 , under the style of “ The Governor and Company of 
Adventurers of England trading into Hudson's Bay.” The coni^y 
were granted the exclusive trade and commerce within all the seas, 
straits, lands, etc., adjoining Hudson's Bay not occupied by the king's 
subjects, or by the subjects of any Christian prince or State. They 
were constituted lords proprietors of these territories, and empowered to hold 
general courts, in which members were to vote according to their stock, and 
to make laws and ordinances agreeable to the laws of England for the 
government of their forts and plantations, and to appoint local governors 
and councils with civil and criminal jurisdiction, and the iK)wer of making 
peace and war with non-Christians, and excluding and arresting tresimssers 
in the company's territories. The company used the vast territories they 
acquired under^this charter as a preserve for their fur trade. At the close of 
the last century their exclusive privileges were threatened by the North-West 
Company, a free association of traders. These ditrerenees were composed and 
the two companies amalgamated by 1 & 2 Geo. iv. c. 66. In 1857 the law 
officers advised that the company's charter could not legally confer a mono- 
poly of trade, save in so far as territorial ownership justified the exclusion 
of intruders, nor could it confer an exclusive right to administer justif i* 
so as to oust the prerogative of the Crown to establish courts of civil and 
criminal jurisdiction (Forsyth, Cases arid Opinitms, p. 434). In 1868 the 
company surrendered its sovereign rights under the charter, and its 
territories were incorporated in the Dominion of Canada pursuant to 31 & 
32 Viet. c. 105, and afterwards became known as the provinces of Manitoba, 
etc. The company, however, still continues to exist as a great landowning 
and trading corporation. 

Before coming to the recent chartered companies mention must be made 
of the New Zealand Company y which was incorporated by Koyal Charter of 
13th February 1841, for the purpose of colonising with British settlers large 
tracts in New Zealand which the grantees had acquired from the native 
chiefs. No sovereign rights were conferred upon the company, the govern- 
ment of the colony being carried on under the authority of the Crown and 
Parliament. The history of this company may be read in 9 & 10 Viet. c. 
42 and 10 & 11 Viet. c. 112, under which £236,000 was advanced to them 
out of the Consolidated Fund, It was provided that they might surrender 
their charter if they found themselves unable to continue their undertaking 
with profit to themselves and benefit to the colony, and tliat then the loan 
was to be remitted. This option they exercised in 1850, and in 1857 a 
grant was made to the shareholders (20 & 21 Viet. c. 52) in settlement of all 
claims. Earl Grey in 1852 stated that the colonisation of New Zealand was 
largely due to the work of the company, but that the necessary exj^enses of 
founding new colonies in distant parts of the world were so great that measures 
of the kind would never answer as a pecuniary speculation. 

EeCENT ClIAKTEliET) COMPANIES. 

The foregoing sketch shows how extensive were the j)Owers which 
the Crown in the exercise of the prerogative conferred upon chartered 
companies for the government of its colonial possessions, as in the case of 
the Virginia, Massachusetts, and Hudson's Bay Companies, or for the regula- 
tion of trade and governing of English subjects in foreign countries, as in 
the cases of the Merchant Adventurers, the Russia, and the Levant Com- 
panies. With regard to British possessions acquired by conquest or cession, 
the power of the Crown to exercise or delegate such powers has never been 
doubted; while as to possessions acquired by settlement all doubt has 
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been set at rest by the British Settlements Act, 1887. In territories not 
annexed to and incorporated in the Queen’s dominions the Crown may exercise 
power and jurisdiction acquired by treaty, grant, usage, sufferance, or other 
lawful means; for this there is new statutory authority in the Foreign 
Jurisdiction Act, 1890. It should, however, be observed that in the recent 
creation of chartered companies the Crown makes no grant of any such 
powers, but has confined itself to recognising or authorising the acquisi- 
tion by the comj)any of territory, power, and jurisdiction in places beyond 
the Queen’s dominions from the native authorities, coupling this recognition 
and authority with conditions as to the way in which the powers so 
acquired should be exercised. Such restrictions are the price paid by 
tlie com})any for the recognition of the State, without which private 
individuals or companies would be unable to acquire rights of sovereignty 
or jurisdiction permanently binding on the native rulers o\ the territories 
in which their operations are carried on ; or valid against other civilised 
powers, since international law does not reckon with individuals but with 
States; or safely enforceable against the subjects of this or other countries; 
as to this latter point, see Kafael v. VereUt, 1775, 2 Black. W. 1055, 
and the cases cited by Wright, J., in Gompanhia de Mo^amlique v. British 
South Africa Co,, [1892] 2 Q. B. at j). 374, where some of the legal con- 
sequences attendant on the grant of a charter are described as follows 
in a passage afterwards approved in the House of Lords: “If the 
defendants, the British South Africa Company, are authorised by their 
charter to make treaties of a political character with native chiefs and to 
acquire sovereign rights with the territories of these chiefarawd if the 
defendants have made such treaties and acquired such rights, and if the 
defendants have done the acts complained of in their own character as a 
sovereign power under such a charter and treaties, then their own acts may 
have been of the character of the acts of State (see Act of State) and not 
examinable in any municipal court, according to the principles recognised 
by Lord Thurlow and Eyre, C.B., in the case of Nabob of Arcot v. Ea^t India 
Co, (1791, 3 Br. Ch. Ca. 292 ; 4 Br. Ch. Ca. 180 ; 2 Ves. Jun 56). If that were 
made out by the defendants, the plaintiffs would not be without remedy, 
but the remedy would be, not legal, but diplomatic, and redress might be 
sought by Portugal on behalf of the plaintiffs from the Crown of England.” 

The constitutional relations between the Crown and the companies 
as regards the territorial and sovereign rights acquired by the latter from 
the native rulers are governed by the terms of the charters or other agree- 
ments made between the Crown and the companies. It is indeed a general 
princii>lc that sovereign riglits acquired by the subject enure for the benefit 
of the State (see the (3ase of tlie East India Company, above), but this must 
l)e subject to the condition that the State chooses to take advantage of 
them. No subject, whether a private individual or a company, can by 
acquiring all the sovereign rights in a particular territory thereby neces- 
sarily commit the Crown to the assumption of sovereignty over such 
territory so as to annex it to and incorporate it in the Queen’s dominions, 
with all the important legal and other consequences attaching to sucli a 
step. In B, V. Jameson, 1896, 12 T. L. E. 584, where, however, the 
point was of little or no importance, and very slightly argued. Lord Kussell, 
L.C.J., appears to have laid down that in a Protectorate administered 
under the direct authority of the Crown, the exercise of sovereign rights 
by the Crown might be so complete as to amount to annexation to the 
Queen’s dominions without any express declaration to that effect. But in 
the case of the territories administered by chartered companies, the very 
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terms of the chartera authorising the company to acquire and hold sovereign 
rights from the native rulers negative the idea of annexation which would 
involve an extinction of such rights. 

That this was the view on which tlie Crown was advised to proceed in 
r^ard to recent chattered companies appears from the correspondence 
with Spam and the Netherlands in 1882 respecting the charter granted to 
the North Borneo Company^ November 1, 1881 (State Papers, vol. Ixxiii. 
p. 932, etc.). This was the first of the recent charters, and was granted on 
the petition of certain persons reciting that they had obtained from the 
Sultans of Brunei and Sulu a grant of territory and sovereign rights, subject 
only to a right of resumption on non-payment of the stipulated tribute. 
The charter granted by the Crown incorporated the company, and authorised 
and empowered it to acquire the full benefit of the aforesaid concessions, and 
to hold, use, enjoy, and exercise the same for the pui poses and on the terms of 
the charter. Lord Granville, in a despatch to Sir Rol)ert Morier, 7th January 
1882, stated that there was no question of the annexation of North Boi’iieo to 
Great Britain or of the establishment of a Protectorate there. The company, 
he explained, was established under three charters. “ The first two chiu'ters 
are those under which the company derive their title to the possession of tlv 
territories in que8tion,and the authority to administer the government of 
countries by delegation from the Sultans. The third is the British charter, 
under wliich the company have obtained incorporatiem and a nu-ognition l)y 
Her Majesty’sGovernmentof their title to the territoriesso granted. In return 
for incorporation by Royal Charter, and for tlie recognition of the concessions, 
the company have surrendered to Her Majesty various })ower8 of control 
over their f)roceeding8, which, though of a negative (diaracter only, are 
sufficient for the prevention of any abuse in the exercise of the authority 
conferred by the Sultans. It is important to bear in mind that no sucJi 
control would have been reserved to the Crown had the coin))any hikeii 
incorporation under the Companies Acts, and elected to follow their own 
course independently of Government support. The Borneo charter th(»rd- 
fore differs essentially from the previous charters granted by the Crown to 
the East India Compiny, the Hudson's Bay Company, the New Zealand 
Company, and other associations of that character, in the fact tliat the 
Crown in the present case assumes no dominion or sovereignty over the 
territories occupied by the company, nor does it purj)ort to grant to the 
comimny any powers of government thereover ; it merely confers u])on the 
persons associated the status and iiicidcnts of a body corj)orate, and 
recognises the grants of territory and the powers of government made and 
delegated by the Sultans in whom the sovereignty remains vested. It 
differs also from previous charters in that it prohibits, instead of granting, a 
general monopoly of trade.” 

A recognised protectorate has siiu’e been established over the North 
Borneo Company’s territories by an agreement of 12th May 1888 (Hertslet, 
Treaties, vol. xviii. p. 225), which, after reciting that all rights of sovereignty 
over the territories in question were vested in the North Borneo Company — a 
departure from the position taken up in Lord Granville’s despatch— provided 
that the State of North Borneo should continue to be governed as an inde- 
pendent State in conformity with the provisions of the charter under the 
protection of Great Britain, but that its foreign relations should be conducted 
by Her Majesty’s Government or in accordance with its directions. 

The charter (Hertslet, Treaties, vol. xvii. p. 118) granted 10th July 1886, 
to the National African Company Limited, now known as the Royal Nirjer 
Company Chartered and Limited, differs from the Borneo charter in two 
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respecto. In the first place, the company’s field of operations was from the 
ou^t designed to be within the limits of the Empire, as the territories in 
question already constituted a British Protectorate (Hertslet, TreatieSy vol. 
xvii. pp. 108, 126) ; secondly, the charter did not bestow incorporation on 
the company, which was already incorjiorated under* the Companies Acts 
as a private trading company, but merely authorised and empowered the 
company to hold and retain the full benefit of the several cessions it had 
acquired from the native rulers in its territories. 

The Imperial British East Africa Company received a similar charter 
in 1889 (State Papers, vol. Ixxix. p. 641), empowering it to act under 
various cessions from the Sultan of Zanzibar , who was under British pro- 
tection, and from the native rulers of the hinterland which lay within 
the British sphere of influence, as defined by the Berlin Act of 1884. 
This experiment of government by chartered company was not successful, 
and the company’s territories were transferred to Her Majesty’s Govern- 
ment, and are now administered as a protectorate under the Foreign 
Office. 

The South Africa charter of 29th October 1889 (Hertslet, TreatieSy 
vol. xviii. p. 134; Map of Africa ly Treaty y vol. i. p. 174), incorporated a 
company under the name of the British South Africa Company , and, as 
in tlie previous charters, authorised such company to hold, use, and retain 
for the purposes of the company the full benefit of the concessions of 
territory and jurisdiction already acquired and to be thereafter acquired, 
with the sanction of the Secretary of State, within the field of its operations. 
As in the case of the Niger and East African Companies, the great part 
of such territories was already a British Protectorate. ^ 

The territories of the South Africa Company cover about 760,000 
square miles, the territories of the Niger Company about 500,000 square 
miles, and the East Africa Company, before surrendering its charter, had 
extended British influence to Uganda and the sources of the Nile. 

A brief description of tlie conditions on which the charters have been 
granted will best illustrate the existing system of government by 
chartered company in its constitutional relations. The British character 
of the companies is indicated by allowing them to use a British flag 
with a distinctive mark, and by requiring that the domicile and seat 
of government of the company should be British, and that the directors 
should be British subjects, and by further requiring them to submit to 
the control of the Secretary of State in their relatione with foreign 
States, and to observe the treaties made with such States, and by for- 
bidding them to alienate their concessions without consent of the Secretary 
of State. Provisions are inserted in all the charters against the establish- 
ment of trade monopolies, and in favour of freedom of trade ; to secure 
the suppression of the slave trade, and the gradual abolition of domestic 
slavery ; to secure due regard for the religion, laws, and land rights of the 
native inhabitants of the company’s territories, and the due observance of 
the agreements made with them. Measures of the company affecting these 
matters are made subject to disallowance by the Secretary of State, who is 
generally empowered to object to any part of the proceedings or systems of 
the company affecting the native inhabitants, and to require them to act 
in accordance with his suggestions. The Niger and SoutTh Africa Companies 
are likewise required to submit annual accounts of their public revenue and 
expenditure, as distinct from their trading operations. 

In all the charters the Crown has reserved the power to exercise its 
foreign jurisdiction in the company’s territories, but so far this has only 
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1)6611 doiie in the case of the British South Africa Company. By Orders in 
Council under the Foreign Jurisdiction Act of 9th May 1891 and 18th 
July 1894 (Hertslet, Treaties, vol. xix. p. 67), the Imperial Grovernment 
takes an active part in the administration of this company’s territories. 
The Administrator i^ appointed with the approval of the Secretary of 
State, may be dismissed by him, and cannot be dismissed without his 
consent Tlie judges are appointed subject to his consent, and he alone 
can dismiss them. These Orders further empowered the High Com- 
missioner in South Africa to legislate by proclamation. As the charter 
enables the company to make ordinances with the assent of the Secretary 
of State, and the Order of 1894 authorises the administrator and his 
council to make regulations which require the approval of the High Com- 
missioner, but may be disallowed by the company, there are thus four 
methods of legislating for the company’s territories. The ordinances of 
the company, and the regulations of the administrator and council ai*e 
only binding in so far as they do not conflict with the provisions of the 
Orders in Council or the High Commissioner’s proclamations. Under the 
Order of 1894 justice is administered by a High Court according to the 
Roman Dutch law in force in Cai)e Colony, except in so far as it has been 
modified, and with due regard to native law and custom in civil crises 
between natives. The Niger Comjmny, on the other hand, has erected 
Courts under the authority of its charter which administer English law so 
far as apjdicable between non-natives of its territories, and apply to tlie 
natives a more loosely-defined system suitalde to tlieir circumstances. 

The Borneo and Soutli Africa charters also contain articles defining the 
general powSrs for wliich the comi>any is incorporated, and requiring them 
to submit a deed of settlement regulating the internal constitution of the 
company for the approval of the Secretary of State. 

In all the charters power is reserved to the Crown, without prejudice to 
its right to vacate the charter by process of law’, to revoke the charter if it 
should appear to the Queen in Council that the company have failed to fulfil 
any material condition of the charter. The South Africa charter also 
contains a provision empowering the Crown to determine the charter at the 
end of twenty -five years on certain terms, and reserving the right of the 
Crown to annex any part of the company’s territories to the Queen’s 
dominions. 

A word must be said in conclusion about the position of chartered 
companies from the point of view of International law. At the time of 
granting the North Borneo charter the English Government denied that 
they thereby assumed any protectorate over the company’s territory. 
International law on this and kindred points is still in a state of growth, 
and not yet clearly defined ; but, as Professor Westlake writes, “ An 
incorporated public company is the creation of tlie law or the government 
of the country to which it owes its corporate existence and powers, and, if 
it is incorporated for an object which brings it into relation with foreign 
States, the State which has created it cannot escape responsibility for the 
acts of its creature.” The territories of all the existing chartered companies 
have now been taken under British protection, but the international 
responsibilities of a State for what is done in its protectorate are not 
yet fully settled (sed Protectorate). It should be observed that the system 
of government by chartered company has received international reexignition 
in Article IV. of the Brussels General Act of 1890 (Hertslet, Map of Af rim 
iy Treaty, vol. i. p. 54), as follows : — 

The powers exercising sovereignty or protectorate in Africa may, how- 
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ever, delegate to chartered companuB all or a portion of the engagements 
which they assume in virtue of Article HI. (relative to the repression of 
the Slave Trade). They remain, nevertheless, directly responsible for the 
engagements which they contract by this general Act, and guarantee the 
execution thereof.” ‘ ♦ 

This article involves a recognition by each of the signatory States of the 
jurisdiction of the company over the subjects of such State within 4he 
company’s territories, seeing that such jurisdiction is essential to the fulfil- 
ment by the company of the duties it is authorised to undertake. With 
regard to foreign chartered companies it is only possible here to refer to 
the authorities mentioned below. 

[AuthorituB. — Anderson, Origin of Eyiglish Commerce \ Cunningham, 
Growth of English Industry and Commerce ; Schanz, Erujlische Handels^mlitik; 
Chitty, Commercial Law ; Cawston and Keane, Early Chartered Companies, 
As to modern English companies, Westlake, International Law\ Hall, 
Foreign Jurisdiction of the British Crown \ Lawrence, rrinciples of Inter- 
national Law ; and generally on the whole subject, Bonnassieux, Les Grandes 
Comjiagnies dc Commerce, Paris, 1892.] 


Compd.ni6Sf City* — The origin of the city com{)anies is to be 
found in tiie mediaival trade or craft guilds, which make their first appear- 
ance in England in the reign of Henry i. (1100-35). [For their history, which 
cannot be treated of here, see Brentano on Guilds, or Gross’s Gild Merchant.'] 
By the terms of a charter of Edward ll., granted early in the fourteenth 
century, admission to the freedom of the city of Tendon was^ confined to 
members of some “ trade or mystery,” unless by full assent of the whole 
commonalty, except in the case of apprentices, who might still be admitted 
according to ancient form. This was an altc^ration of the original qualifica- 
tion for citizenship, which had been merely residence or occupation, and 
the payment of “scot and lot,” i.e. the payment of a share towards the 
common civic burdens, and the readiness to sustain leet offices ; to which 
had been added, on the incorporation of the city in the reign of Eichard I., 
enrolment as a freeman or member of the corporation. By an ordinance 
issued by the general body of citizens in 1376, the trade guilds or 
companies were directed to nominate the persons who (being freemen of 
the city) should vote at the elections in the common hall of the lord 
mayor, sheriffs, officers of tlie corporation, and representatives in 
Parliament; while in 1384 the same body enacted another ordinance 
instituting the Court of Common Council as the representative body of the 
citizens for internal aflairs, and providing that it should consist of citizens 
elected by the freemen occupiers paying scot and bearing lot. 

In 1475, another ordinance directed that the companies should nominate 
as electors only their liverymen, that is, freemen of the companies and the 
city, to whom a distinctive dress had been assigned by their company. On 
this footing the franchises of the city remained for 250 years; but 
as the result of an Act of Parliament passed in 1725 (11 Geo. i. c. 18), and 
of the Reform Bills of 1832 and 1867, the right of election of the lord 
mayor, sheriffs, chamberlain, and other civic officers m the only franchise 
now possessed exclusively by liverymen, though livery and freedom obtained 
by birth or servitude is still one qualification for the parliamentary franchise 
in the city, subject to a condition of residence within twenty-five miles of 
the city. In the course of centuries the character of the companies has 
entirely changed, and instead of consisting as formerly of real traders 
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reside^ in the city, their members are now chiefly adMtted by payment or 

“ redemj^tion,” and are not residents or traders in the city at all The 
companies are chiefly noticeable for their wealth, which, formerly a frequent 
prey to the rapacity of English kings, is now always freely given for* 
charitable objects, and for the hospitality of their civic feasts. Some of their 
funds are held on charitable trusts, others on no trust at all. They are 
fr^uently owners of large landed property and patrons of advowsons, and 
some, e,g. the Merchant Taylors, administer schools and other charities. 
They are also benefit societies, granting pensions to impecunious members 
and their families. There are at present twelve “ great ” companies, and 
sixty-two minor ones. Each company has its own officers, and in most cases 
its own hall. For admission by “redemption** a considerable sum has 
usually to be paid; but “patrimony** the being a cliild of a member), 
and “ servitude^* or apprenticeship, are titles to admission almost without 
payment, thoiigh a large payment has always to be made on taking up the 
livery. Distinguished persons are sometimes admitted, honoris causdy 
without fees.^ The governing body of each company is called the court of 
assistants, arid further fees have to be paid on admission to this. Certain 
of the companies exercise by statute or custom public powers, eg. the 
Goldsmiths* Company assays and marks plate. For a complete list of Ihuse 
powers, and also of tiie companies, see the Report of the Royal Commission 
26 27^ Cpmpanies (Parliamentary Papers, 1884, 39. 1), at pp. 19, 

[Authorities. — Gross, Gild Merch>ant\ Norton, City of London^ 3rd ed., 
Report of tjjie Royal Commission on the Livery Companies, uhi supra.'\ 

Companions (Knights Companions) of the 

Garter. — The Order of the Garter is the most ancient and illustrious 
of the Royal Orders of Knighthood existing in Great Britain or Europe. 
It was iiistitutted by Edward in. on some not precisely determined date* in 
1347 or 1348, thougli in this as in other cases (see Bath, Order ok 
the) an indeterminate antiquity has been claimed for it. The occasion on 
which the Order was established, the origin of its chief insignia, the Garter, 
with its motto “ Honi soil qui mol y pemel* which forms i>art of the Royal 
Arms of England, are all matters of antiquarian dispute. It was dedicated 
to St. George of Caj)padocia — whence “ The George,** an equestrian figure of 
the saint and the dragon worn on tlie collar, and also suspended over the 
left shoulder by a dark-blue ril)bon — and to St. Edward the Confessor. Its 
annual feasts or conventions were held on St. George*8 day (23id April), at 
Windsor, in the Round Tower, whose site is associated with the traditions 
of King Arthur and his knights; and they continued from the reign of 
Edward ill. to that of Elizabeth. The history of the Order, however, is only 
precise and regular from the end of Henry viii.’s reign, as its annals for two 
centuries after its founding are imperfect, and Xhe original rtatutes have 
perished. The conventions ceased in the reign of Charles il. 

Originally the Companionship consisted of the sovereign and twenty-five 
knights ; but at various times since the reign of George ill. the sons and 
descendants of the. sovereign have been made eligible, though the Chapter 
might be complete. The Prince of Wales for the time being was declared 
in 1805 to be a constituent part of the original institution. 

The installation of knights, with the elaborate ceremonies formerly in 
use, and. the meetings of the Chapter, have been discontinued since the 
reign of George ni.; and under special statutes extra knights have b^n 
VOL. ni. jl 
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authorised to be created, including many foreign sovereigns; so that the 
number at present is forty-nine. 

The Bishops of Winchester and Oxford are, ex officio, the Prelate and 
Chancellor, respectively, of the Order ; and the Prelate by the constitution 
of the Order takes precedence of every other bishop eieept those of London 
and Durham, who were subsequently placed above them by an Act of 
Henry VJII. The Dean of Windsor is ex offijcio the liegistrar ; and the other 
officers are Garter King at Arms and the Usher of the Black Eod. (See 
Black Eod, Gentleman Usher of.) 

The Companions usually belong to the highest class of the peerage ; but 
the knighthood, of itself, ranks them immediately after the eldest sons of 
barons, and their eldest sons after the eldest sons of baronets. 

The designation of the Order is the Most Noble Order of the Garter. 

\Autlioritie;&, — Nicolas, Orders of Knighthood] Ashmole, Order of the Garter] 
Anstis, Order of the Garter] Burke, Knightage, p. 12, and Orders of 


Knighthood, p. 97.] 
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The co-operative principle — which lies at the root of comj>any enterprise 
— is not a discovery of , our age. Merchant joint-stock companies were well 
known in the sixteenth century, but they were seldom successful. It was 
not until the principle of limited liability was engrafted on that of co-opera- 
tion that the magic potency of the co-operative j)rinciple began to manifest 
itself. From that date company enterprise lias advanced by leaps and 
bounds. The number of companies registered in 18G2 was 158 ; in 1896 it 
was 4286. The total nuinher registered under the Act of 1862 has l»een 
50,000. I'he paid-up capital embarked is more tlian a tliousand millions. 

The Companies Act of 1862, which marks this new nnd striking de 
j)arture, was intended to form a complete code of company law for 
whole United Kingdom. 

Illeijaliti/ of tjnmfidered As>iocmfion.'i. — This Act begins by ]>roviding 
(s. 4) that no (company, association, or partiiershij) consisting of more than 
twenty persons shall he funned after the coinmencenient of the Act for the 
jmrpose of carrying on any business which has for its object the acquisition 
of gain by\lie company, association, or partnershijs or by tlie individual 
members thereof, unless it is legistered as a company under the Act, or is 
formed in pursuance of some other Act of Parliament, or of letters patent, 
or is a company engaged in working mines within and subject to the juris- 
diction of the Staimaries (f/.ii). In the (‘asc of banking the number is 
limited to ten. ‘‘ Business ” in this section has a more extensive signific^i- 
tion than trade. Anything which occupies the time and attention and 
labour of a man for the ])urpose of ju’ofit is business {Soii/h v. Andcrmn, 
1880, 15 Cli. I). 258). What is an “as8ociati<)n carrying on a business for 
the acquisition of gain ” lias been nim'h debated, (^o-ownership or a 
common interest in property does not constitute an “association.” There 
must be a joint relation between such persons for carrying on a Inisincss, 
that is for doing a succession of acts liaving the acquisition c»f gain for 
their object. A mutual marine insurance society is an association having 
for its object tlie acquisitiou of gain by tlie individual iiiemhers thereof 
within sec. 4 {In re PadMo-w Total Loss Assoc ait ion, 1882, 20 Ch. 1). 137), 
for iiideinnity against loss is a gain within see. 4. Gain is not limited to 
pecuniary gain or commercial profits (In rr Arthur Avcrai/r AsHocMtion, 
1875, L. R 10 Ch. 545), but where the property of an association 
is vested in a body of trustees for it, less than twenty in number, and such 
trustees carry on the business, 7iot as wjmts of the asmiiaiion, hut inde- 
pendently in their own names and on their own personal responsiliility, the 
association does not “carry on business.” This principle is illustrated in 
several cases {Oromthvr v. Thorlcy^ 1884, 82 W. R 330; Wigficld v. 
Potter, 1881, 45 L.*T. 612 ; and S^nith A ndermi, 1880, 15 Ch. D. 247,. the 
case of a Trust Investment Coini>any). If the persons who carry on the busi- 
ness are agents, not trustees, the association is illegal (JEz; parte Poppldm^ 
1885, 51 L. T. 602). 

A society of more than twenty members whose object was to form a fund 
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and out of it lend money to its members at interest for baying houses was 
held illegal for want of registration (Shaw v. Benson, 1883, 11 Q. B. D. 
563) ; so, too, a society of more than twenty persons which carried on the 
business of making loans to the members out of a 8utecril)ed fund, the loans 
being put up to auction or balloted for (Jennings v. Hammorid, 1882, 9 Q. B. 
D. 225 ; see, however, Ex parte Poppleton, swpra, and Shaw v. Simmons, 
1883, 12 Q. B. D. 117). 

Formation of Company . — Having thus cleared the ground by prohibiting 
large and fluctuating bodies of i)ersons trading without incorporation — 
which was a public mischief — the Legislature proceeds to provide a 
machinery for the formation of a company. It is a very simple machinery. 

Any seven or more persons,” says sec. 7 of the Act, “ associated for any 
lawful purpose, may, by subscribing their names to a memorandum of 
association, and otherwise comj)lying with the requisitions of this Act 
in respect of registration, form an incorporated company with or without 
limited liability.” The effect of this section has lately been considered by 
the House of Lords in Salomon v. Salomon, ([1897] App. Cas. 22), the 
so-called “ one-man company ” case, and the true meaning of the Legislature 
must now be taken to be that when once the formalities prescribed by the 
Companies Act liave been complied with, when once there is a memorandun[:i 
subscribed by seven persons for one share each (s. 8), and duly registered 
(ss, 17, 18), the company comes into existence as a real independent legal 
entity, and cannot be treated as a sham or an alias for the promoter, 
because six of the seven subscribers are his nominees or trustees — mei^e 
so-called dummies. Nor does it signify what were the motiveg, or schemes 
of the promoter. Tliere is nothing in the Companies Act prohibiting a 
man carrying on business in the name of a limited company. 

Not only trading companies may register under the Act, but companies 
formed not for gain but for promoting art, science, religion, or charity (Com- 
panies Act, 1867, s. 23). Friendly and industrial societies may convert them- 
selves into companies under the Act. Unlimited companies may re-register 
with limited liability (Companies Act, 1879, s. 4). Insurance companies must 
register (Companies Act, s. 210). A trade union cannot register, being 
specially provided for by the Trades Unions Act (34 & 35 Viet. c. 31, s. 5), 
nor can a foreign company register, but it may carry on business here, 
being accorded recognition by the comity of nations (Bulkeley v. ScMitz, 
1871, L. R 3 P. C. 336 ; Bateman v. Service, 1889, 6 App. Cas. 386). 

The Memorandum of Association. — The memorandum of association 
which is to form the basis of incorporation must bear the same stamp as 
if it were a deed, and must be signed by each subscriber in the presence of, 
and attested by, one witness at least (Companies Act, s. 11). There must 
be not less than seven subscribers (In re National Behenture Corporation^ 
[1891] 2 Ch. 505). An agent may subscribe, and he need not be authorised 
by deed (In re Whitley Partners, 1886, 32 Ch. D. 338). A foreigner may 
subscribe (Princess of Beuss v. Bos, L. R 5 H. L. 199). So may an infant 
(In re Nassau Phosphate Co., 1876, 2 Ch. I). 610), or a married woman. 
When subscribed and stamped, the memorandum, together with the articles 
(if any) (Companies Act, s. 12), is to be taken to the registrar of Joint 
Stock Companies to be registered. It is the duty of tjie registrar to see 
that the documents presented are in proper form, but nothing more. If 
they are ex faxk regular, his duty is to retain and register them (In re 
Na^ssau Phosphate Co., supra; PeeVs case, 1866, L R 2 Ch. 682 ; Princess of 
Beuss V. J?ps, supra). On registration, the registrar gives his certificate of 
incorporation (Companies Act, s. 18), and this certificate is conclusive that 
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all the iterm^ties required by the Act have been complied with ; but it ia 
not cciiclusive if the company is one not authorised to register under the 
Act (In Be Ndrihumierlaiid Baiikimj Co., 1858, 2 l)e G. & J. 357), or where 
there are six sul)scwbers only instead of seven. The duty chargeable 
on registration on the nominal capital of a company limited by shares is 
now an ad valorem stamp duty at the rate of 2 shillings for every £100 
(Stamp Act, 1891, s. 112). 

Tiw Company Limited Sl/iurea --Companies registered under the Com- 
panies Act may be limited either by shares or by guai'antee, or may be 
unlimited. Unlimited companies are almost extinct. Companies limited 
by guarantee will be mentioned later. We turn accordingly to tlie normal 
type — the company limited by shares. In forming such a company the 
first consideration is the inemomndum of association. 

Form and Chnients of Memorandum . — The memorandum of association is, 
as Lord Cairns well described it, the charter of the company. Its form and 
contents are prescribed by the Act (Companies Act, s. 12, Sched. 2). It 
must contain, in the case of a company limited by shares, the following 
particulars : — 

1. The name of the proposed comiiany, with the addition of the wc^r * 
" Limited ** as the last word in such name. 

2. The part of the United Kingdom, whether England, Scotland, or 
Ireland, in which the registered office of the comi)any is proimsed to be 
situated. 

3. The objects for which the proposed company is formed. 

4. A de^aration that the liability of the members is limited. 

5. The amount of capital with which the company proposes to Xm regis- 
tered, divided into shares of a certain fixed amount. 

1. Name. — No company is, by sec. 20 of the Companies Act, 1862, to be 
registered under the same name as that of a subsisting company, or so nearly 
resembling it as to be calculated to deceive (q^v.). This is only a statutory 
declaration of the general law which prohibits one {)erson from api)ropriat- 
ing another's trade name (Hemlricks v. Mmiwjn, 1882, 30 W. 11 168; 
Merchant JJanJeiny Co. of Londmi v. MereJumts Joint Stock Bank, 
1878, 9 Ch. D. 560 ; 77ie General Reversionary Investment Co. v. Gciural 
Reversionary Society^ 1888, 1 Meg. 65). Instances of similarity where 
an injunction has been granted are — I^cc v. Haley, 1869, L. II. 5 Ch. 
155; Heiulricks v. Montayu, supra; .I'ussaud & Sons v. Tusmud, 1890, 
44 Ch. U. 678; Rendlc v. J. Edgmmhc, Itcndle, & Co., 1890, 63 L. T. 94. 
Instances where an injunction has been refused are — Londxm Assurame v. 
London and. Westminster Amirance Corp., 1863, 32 L. J. Ch. 664 ; London and 
Provincial Law Assaramx Co. v. lA)ndon ami Provincial Joint Stock Life 
Assurance, 1847, 17 L. J. Ch. 37 ; Merchant Bankiny Co, of lAmdon v. 
Merchants Joint Stock Bank, supra ; A ustralian Motiyage, iM/nd, and Finance 
Co. V. Australian and New Zealand Mortyaye Co., W. N. 1880, 6. 

A company may change its name, by special resolution, with the approval 
of the Board of Trade (Companies Act, s. 13). 

The name of a company may sometimes be important in construing its 
objects as defined by its ineinorandum (In re The Crown Bank, 1890, 59 
L J. Ch. 739). 

2. Situation of Registered Office. — The place where the registered office 
of a company is sitiiated constitutes generally the domicile of the company, 
but not necessarily. See Domicile, infra, p, 206. 

3. Objects Clause. — But by far the most important matter for considera- 
tion is the objects for which the company is formed, and the reason is that 
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the objects defined in the memorandum circumscribe the sphere of the 
company’s activity. A company can make no contracts and do no acts 
outside the ambit of its memorandum. This is the well-known doctrine of 
ultra vires, and a very wholesome and necessary doctiine. The Legislature 
gives a trading company its charter of incorporation for a definite purpose 
— to work a mine, or manage a business, or run a line of steamboats. It is 
not its i)olicy to give the company a roving commission to do whatever a 
private individual might do. Shareholders subscribe their money on the 
faith of its being used for a particular purpose, not squandered on any 
miscellaneous enterprises a majority of the shareholders may decide on. 
This doctrine of ultra vires is, however, to l)e reasonably and not unreason- 
ably understood and applied, and whatever may fairly be regarded as 
incidental to, or consequential upon, those things which the Legislature has 
authorised ought not (unless expressly prohibited) to be held by judicial 
construction to be ultra vires v. GL Eastern Rwy. Co., 1887, 5 

App. Cas. 478). 

A trading company may, accordingly, do what is ordinarily and reason- 
ably done in such business as it carries on. It may, for instance, while it 
is a going company, give a bonus to its servants with a view to getting 
l)etter work out of them (Hampsmi v. Price's Patent Candle Co., 1875, 24 
W. E. 754; Henderson v. Bank of Australasia, 1888,40 Ch. I). 170); or 
vote a gratuity to its oftic>ers {Hutton v. West Cork Rwy. Co., 1883, 23 Ch. 
D. 654). An insurance company may pay claims outside its policies 
{Taunton V. Royal Insurance 6^a,1864, 2 Hem. & M. 135). A banking company 
may guarantee interest on debentures of a new company, the formation of 
which is important to the bank. An hotel company may let })art of its 
premises, if it does not re<]uir(? tlie whole of tliem {Simpson v. Westminster 
Palace Hotel Co., 1860, 8 H. L. 714). A mining com])any may buy the 
surface, though it has no power by its memorandum to acquire land {John 
V. Balfour, 1889, 1 Meg. 191). A trading company may, if authorised 
by its constitution, take sliares in another company {In re Barnett's Bank- 
ing (7a, 1867, L. K. 3 Ch. 1 12) ; it may sue in respect of a libel {Metropolitan 
Saloon Omnibus Co., 1 859, 4 H. & N. 87), though a munici})al corporation 
cannot {Manchester Corporation v. Williams, [1890] 1 Q. B. 94) ; it may pay a 
reasonable amount, by way of brokerage, for placing its shares {Metropolitan 
Coal Consumers Assoc, v. Scrimgeour, [1895] 2 Q. B. 604), as it may for 
advertising the company. It lias the same right as an individual of com- 
promising claims against it or any dispute whatever {Bath's case, 1878, 8 
Ch. 1). 334). 

Bills of Exehamje. — A power to accept liills of exchange or issue 
negotiable instruments is not given to a company by the Companies Act, 
1862, as an incident of its incorporation {Peruvian Rwy. Co. v. Thames and 
M. Insurance Co., 1866, L. E. 2 Ch. 617); but a company may accept bills of 
exchange, or issue negotiable instruments where the terms of the memor- 
andum of association authorise upon a fair construction the issue or accept- 
ance of such V)ills or negotialjle instruments, or where the business of the 
company is one w^hich cannot, in the ordinary course, be carried on without 
bills. The test is, in the absence of express power, what is necessary to 
carry on the business under ordinary circumstances aftd in the usual way 
{In re Cunningham & Co., 1887, 36 Ch. D. 638; Atkin v. Wardle, 1889, 61 
L T. 23). The liability of directors on bills may be put thus : If directors 
state that they are signing a promissory note or acceptance on behalf of or 
on account of the company, they do not make themselves personally liable ; 
but if directors sign a promissory note or acceptance merely describing 
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themselves as directors, and not stating that they are acting on behalf of or 
on account of the company, they will be personally liable QhUton v. Marshy 
1871, L E. 6 Q. B. 361). j?hey must show on the face of the note or bill 
that they are signinggonly as agents or “ scribes.” 

A concluding general power is commonly inserted in the objects clause, 
to do all such other things as are incidental or conducive to the attainment 
of the above objects, or any of them,” and these words may in exceptional 
c^ses enlarge the company’s powers. In Peruvian Rwy. Co, v. Thames and 
M, Insurame Co.y 1866, L. R 2 Ch. 617, Lord Cairns held that they gave 
a power to a railway companj" which was to pay fur its concession by 
instalments, — a power which it would not otherwise have liad — of giving 
bills of exchange, but if a company is formed for a definite purpose to buy 
a particular mhie, say in Australia, it cann(»t buy one instead in South 
Africa because* the memorandum adds “or elsewhere” {In re Coohjardky 
W. N. 1897 ; In re Haven Gold Mining Co.y 1881, 20 Ch. II. 161) ; nor can 
the company’s prospectus be invoked to enlarge the construction of the 
company's prospectus (In re German Date Coffee Co.y 1881, 20 Cl). I). 185). 

On the other hand, it is ultra vires for a com])any — to give a few 
instances — to purcliasc its own shares (Trevor v. Whitworthy 1887, 1C 
App. Cas. 409), or accept a surrender of shares which will result an 
illegal reduction of capital (Hope v. International Financial Society, 1876, 
4 Ch. D. 327) ; or^to issue its shares at a discount (Ooregum Gold Minini] Co. 
V. Roper, [1892] App. Cas. 125) ; or to contract not to exercise powers given 
it for the j)ublic benefit (Ayr Ilarhoitr Trustees v. Oswald, 1883, 8 App. Cas, 
623) ; or to^subscribe (apart from an exjiress authority) to a public object, 
such as the Iin])erial Institute (TomMnson v. S. E, Ihoy. Co,, 1887, 36 (fii. 
1). 625) ; or to pay dividends out of cajiital (Guiness v. Land CorporuHon of 
Ireland, 1883, 22 Ch. U. 342); or to borrow beyond the limits definwl in 
its articles (Baroness Wcnloeh v. River Ike Covimrs,, 1884, 10 Aj/p. (.Vis, 
354) ; or to pay out of its funds for sending stamped proxies to share- 
holders (Studdert V. Grosvenor, 1886, 35 Ch. 1). 528). In cjises of this 
kind the ([uestion often arises, “ Is it a limitation of tlie constitution of the 
company, oi* does it merely restrict the agency of the directors ?” (Irvine v. 
Union Bank of Australia, 1876, 2 A]»j). Cas. 3()6, 374). If it is a mere 
restriction on the agency of the directoi-s, and the act is intra vires the 
company, the shareholders may ratify it: but if the act is ultra vires the 
company, it is incapable of ratificiation (Ashhury Rwy, Co. v. Rkhe, 1874, 
L. E. 7 H. L. 653) ; and any shareholder may g()t an injunction to restrain 
it (Simpson v. Westminster Palace Hotel Co., 1860, 8 If. L. 712), 
Estoppel does not apply in a ciise of ultra vires. A com})any cannot be 
bound by estoppel to do sometliing l)eyond its powers (Bishop v. Balhis 
Consolidated Co., 1890, 63 L. T. 316). 

4. Liability Liinited . — The next statement required in the case of a limited 
<ompaiiy is that the lial)ility is liinited. “Limited liability” is in law 
merely a special kind of contract which anyone may enter into if the 
party with whom he contracts consents: unlimited insurance coinj^anies 
often limited the claims of ])olicy holders to the assets. The peculiarity of 
the privilege which the Legislature has conferred on companies under the 
Companies Act, 1862, is in allowing a company to import this term of 
limited liability into all its contracts merely by notice ; but in granting the 
privilege the Legislature has taken all possible precautions to ensure that 
everyone dealing with the company shall be made aware of the limitation. 
It is for this reason that it requires the comi)any always to add the word 
“ Limited” to its name (Atkin v. Wardle, 1889, 61 L. T. 23), to state in its 
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iQemorandum of association that the company’s liability is limited, to 
keep the word Limited” painted outside its office, and to use it on all 
the company’s bills of parcels, cheques, invoices, and receipts. By the 
Companies Act, 1867, the Legislature made the experiment of allowing 
companies while trading with limited liability to make the liability of the 
directors by the memorandum unlimited. This was in imitation of the 
French system of anonyrne en commandite with an unlimited liability 
on the part of the gdrant (see Commandite) ; but the Act has proved a dead 
letter. 

6. Capital, — The last statement to be contained in the memorandum is 
the amount of the capital with which the company proposes to be registered, 
divided into shares of a certain fixed amount. This is the nominal capital 
of the company, distinct from its subscribed capital. A quotation will not 
be granted by the Stock Exchange committee unless the Company’s pro- 
spectus provides for issue of at least half of the nominal capital ; and see 
Preference Shares^ infra^ p. 193, and Reduction of Capital^ infra, p. 204. 

Alteration of Memorandum. — Under the Companies Act, 1862, a trading 
company could not alter its memorandum of association except by increas- 
ing and consolidating its capital. The Acts of 1867 and 1877 allowed a 
company to reduce its capital subject to very stringent conditions, but, with 
these qualifications, a trading company was strictly bound to the objects 
stated in its memorandum, and the doctrine extended even to conditions in 
the memorandum not required by the Act to be stated therein {Ashbury v. 
Watson, 1885, 30 Ch. D. 376). This unalterability seriously hampered 
companies. A company might desire to take up a new branch qf profitable 
business, but with an unreformed memorandum it could not do so. Its only 
course was to wind up and come out as a new company. The Companies 
(Memorandum of Association) Act, 1890, now meets this difficulty. It gives 
power to a company by special resolution to alter the provisions of its 
memorandum or deed of settlement with respect to the objects of the 
company, so far as may be required for any of the following purposes : — 

{a) To carry on its business more economically or more efficiently ; 

(&) To attain its main purpose by new or imju’oved means ; 

(c) To enlarge or change the local area of its operations ; 

(d) To carry on some business or businesses which under existing 
circumstances may conveniently or advantageously be combined with the 
business of the company. 

(e) To restrict or abandon any of the objects specified in the memoran- 
dum of association or deed of settlement. 

Such a resolution is not, however, to take effect until confirmed by the 
Court on petition, and before confirming it the Court is to be satisfied (s. 2) 
that the interests of debenture-holders and of creditors are safeguarded. 
The Court is also to have regard to rights and interests of the members or 
any particular class of them, as well as the creditors, and in confirming the 
resolution it may make it on terms or impose conditions, as altering the 
name where the proposed modification of the memorandum would make it 
misleading (In re Oriental Telephone (7{?.,W.N. 1891,153 ; In re Alliance Marine 
Asmranm Co., [1892] 1 Qh. 300; In re Nalional Boiler Insurance Co.,[1892] 
1 Ch. 311 ; In re Irdian Mechanical Gold Extrculing Co.,^W. ,N. 1891, 153 ; 
In re Fleetwood Estate Co., W. N. 1897, 20), or in granting borrowing powers 
by restricting the amount to be borrowed (In re Reversionary Society, [1892] 
1 Ch. 615). The Court may, in lieu of requiring alteration of the company’s 
name, direct the order to be advertised (In re Capper Mines TinpUxte Co,, 
W. N. 1897, 20). 
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Ifc will be observed that the L^islature has cai'efully specified the 
variotiB purposes for which alteration is to be allowed, and the proposed 
alterations made by the resolution of shareholders must be confined to those 
purposes (/71- re Goiifirn'mcnt Stock InvcMmeiit Co,, [1891] 1 Ch. 649 ; In re 
Spiers A Pondy 1895, W. N. 135 (2)). Thus, where the main purpose of a 
trust company was investment in Government securities, the Court refused 
to sanction a resolution giving power to invest in securities not guaranteeil 
by Government, but the refusal was made at the instance of del)enture- 
holders. The Act has been found very useful, and companies of all sorts 
have availed themselves of its facilities — insurance and guarantee companies, 
to take in cognate subjects of insurance or guarantee {In re Alliance Manm\ 
supra; In re National Boiler ^ supra) \ trust investment companies, to enlarge 
the sphere of their investments {In re Foreign and Colonial Trust Co., [1891] 
2 Ch. 396 ; In^re Government Stock Co., siqnu) ; other companies, to enlarge 
the geographical area of their operations {In re Indian Mcchaimal Gold 
Extraditing Co., [1891] 3 Ch. 538) ; others, to create or extend their borrow- 
ing powers {In re Empire 'Trust, 1891, 64 L. T. 221 ; In re Ikvcrsionarif 
Inierest Society, [1892] 1 Ch. 615). To obtain the sanction of the Court a 
petition is presented followed by a summons to j)roceed in chambers (/»» 
Land Corporation, 1891, 91 L. T. N. 176; and see In re Omnium Inveauncnt 
Co., [1895] 2 Ch. 127). 

Articles of Association. — In the case of a company limited by shares the 
memorandum may be, and usually is, accompanied when registered by articles 
of association. If no articles are registered, tlie model articles, the regula- 
tions of Table A, are to apply. These articles, which are to be ex])re8sed in 
separate paragraphs numbered arithmetically and printed (Companies Act, ss. 
14, 16), are the company's rules of internal management and government 
{Laurence's case, 1866, L. E. 2 Ch. 424). Like the memorandum, the articles 
are to be stamped as a deed and signed by each subscriber in the presence of, 
and be attested by, one witness at least. When registered they bind the 
company and its members as if each member had subscribed his name and 
affixed his seal (Companies Act, s. 16). Their relation to the memorandum 
of association is very clearly expressed by Lord Cairns in Ashhumj llwy. 
Co. V. Riche, 1885, L. E. 7 H. L. 653. “The articles of asssociation,” says 
Lord Cairns, “ play a subsidiary part to the memorandum of association. 
They accept the memorandum of association as the charter of the company, 
and so accepting it the articles proceed to define the duties, the rights, and 
the powers of the governing body, as between themselves ami the company 
at large, and the mode and form in which the business of the company is to 
be carried on, and the mode and form in which changes in the internal 
regulations of the company may from time to time be made.” 

The articles cannot alter or vary that which would be the result of the 
memorandum standing alone {Guiness v. Land Corporation of Ireland, 1872, 
22 Ch. D. 376), but the memorandum and articles, as contemporaneous 
documents, must be read together, so that if there is any ambiguity in one 
the other may explain or interpret it {Anderson's case, 1877, 7 Ch. I). 99 ; 
In re Phoenix Bessemer Steel Co., 1875, 44 L. J. Ch. 685 ; In re Pyle Works, 
1890, 44 Ch. D. 534) ; or if the inemorandum is silent on a matter 7iot 
required to be stated therein, the articles may supplement it {Harrison v. 
Mexdxan Rwy. Co., 1876, L. E. 19 Eq. 358). , . , 

Two points require attention in connection with a company s articles. 
The first is that the articles are merely a contract by the shareholders 
inter se ; the terms on which they agree that the business of the company 
ahall be carried cn. They do not constitute a contract with a person out- 
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side the company {Eley v. Positive Assurayice Co,, 1876, L. R 1 Ex. D. 88), 
or even with a person who is a signatory of the memorandum and articles (In 
re Dale v. Plant, 1889, 61 L. T. 207). If, for instance, the articles nominate 
a solicitor or a surveyor to be the solicitor or surveyor t)f the company, the 
solicitor or surveyor so nominated cannot sue the company as having con- 
tracted to appoint him (In re Rotheram Alum and Chemical Co,, 1883, 25 
Ch. D. 103). The nomination in the articles merely amounts to an authority 
to the directors by the comi)any, i,c, the shareholders, to appoint the person 
in question. 

Constructive Notice of Company's Constitution , — The next point to be 
borne in mind is that everyone dealing with the company, whether share- 
holder or outside creditor, must be taken to have notice of its memorandum 
and articles, and to deal with the company on the basis of i^s constitution 
as therein declared (Marshall v. Glamorgan Iron and Coal Co., 1868, L. R 7 
Eq. 137; Oakhank Oil Co, v. Crum, 1882, 8 Apx). Cas. 71; Small v. Smith, 1884, 
10 App. Cas. 138). But this constructive notice extends only to the 
“ external position of the company, not to its “ indoor management,” to use 
the language of Lord Hatherley (In re Land Credit Co, of Ireland, 1868, 
L. R 4 Ch. 469). With respect to the indoor management — the internal 
regulations of the company — a person dealing with the company is entitled, 
if everything is ex facie regular according to the company’s constitution, to 
presume omnia rite acta (Howard v. Patent Ivory Co,, 1888, 38 Ch. 1). 156). 
Some articles are imperative, others directory (see In re Nonvich Yarn Co., 
1856, 22 Beav. 160; Foss v. Harhottle, 1842, 2 Hare, 461). 

Most of the ordinary jjro visions in articles, such, for instanee, as those 
relatfhg to the appointment and rotation of directors, the powers of directors, 
the making of calls, the transfer and forfeiture of shares, the meetings of 
shareliolders, the borrowing of money, etc., are de^ilt with under their several 
headings, but there are a few miscellaneous clauses often inserted in articles 
which may be briefly noticed. One is a clause in articles that any member 
who commences legal proceedings against the directors shall forfeit his shares 
on being i)aid their market value. A clause like this does not a])i>ly to an 
action to restrain the directors from doing illegal acts. Any stipulation that 
a shareholder shall not appeal to a court of justice is bad (Hope v. Inter- 
natiomil Financial Society, 1876,4 Cb.I). 327). Articles, again, sometimes give 
directors a discretion as to allowing inspection of the company’s books by a 
shareholder. This will not entitle the directors to resist discovery in 
adverse litigation by a shareholder (Gouraud v. Edison Gainer Bell 
Telephme Co., 1888, 57 L. J. Ch. 498). It has no application either after 
the company has gone into winding uj) (In re Yorkshire Fibre Co,, 1870, L. R 
9 Eq. 650)— real winding up, that is, not nominal, e.g, for the purpose of 
reducing capital only (Ex 2 )arte Davis, 1868, 16 W. R 668). An article 
authorising directors to })ay interest on capital otherwise than out of profits 
is ultra vires (Masonic and General Assurance Co. v. Sharpe, [1892] 1 Ch. 
154). 

Alteration of Articles . — ^A comi)any’s articles may always be altered by 
special resolution (Companies Act, s. 50) within the limits of its 
memorandum (Ashbury Rwy. Co. v. Riche, L. E. 7 H. L. 671, 678), and it is 
not competent to the company to except any article from alterability 
(Walker v. London Tramways Co., 1879, 12 Ch. D. 705; MalUson v. 
National Insurance C'o., [1894] 1 Ch. 200). Directors cannot, of course, by 
any resolution c»f their own alter the articles — the constitution of the 
eompany (Ranhen's case, W. N. 1897, 157). A company desirous of 
taking power to do something not within its articles must first alter the 
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ftrtidiBS &nd tli6ii 6X6rciS6 tli6 pow6r. It cspiiiiot do both siniult&ncoiisly 
{In re Wed India and India and Pacific Steamship Co,, 1873, L. R 9 Ch. 
\1 n.\ In re Patent Invest Sugar Co,, 1886, 31 Ch. D. 166 ; Jliptmla/s 
case, 1873, L. R 9 Oli. 1 ; Taylor v. Pilsen, 1883, 50 L. T. 480). 

Directors, — A company as an abstract entity Ciuiriot act pf itself. It 
must act by agents. Those managing agents are commonly known as 
directors. At one time it was usual to speak of directors as trustees, but 
this view has been considerably modified. “They certainly are not 
trustees,” said Kay, J., in Faure v. Electric Light Co,, 1890, 40 Ch. D. 
150, “ in the sense of that word as used with inference to an instrument 
of trust, such as a marriage settlement or will. Tliey are managing 
agents of a trading association.” The element of truth in speaking of 
directors as trustees is, tliat the fiduciary relation of the ordinary agent is 
in their case accentuated by the fact that their principal — the company — 
is a mere abstraction, thus relegating to the directors an almost uncon- 
trolled discretion in the management of the company’s funds and the 
exercise of the company’s powers. 

Appointment, — Directors are usually named in the articles of associatior 
and their number fixed. It varies from tliree to seven, seldom a 

large number weakening the sense of individual responsibility. Under the 
articles contained in Table A tlie number of the directors and the names 
of the first directors are to be determined by the subscribers of the 
memorandum (Art. 52), and till they are so determined the subscribers 
of the memorandum are to be deemed to be directors (Art. 53). The 
power tlufls given to the subscribers of the memorandum — tl)e statutory 
directors as they may be called — to a})i)oint remains in forco until an 
appointment of directors lias been made. It is not lost by the fact 
that the first general meeting has been held without directors being 
appointed thereat {John Morley Building Co, v. Bairas, [1891] 2 Ch. 393), 
but to be exercisable the com])any must have been first registered 
{Mailer v. Maclean, 1 Meg. 274). The subscribers need not meet for tlu^ 
jiurpose of appointing, as directors must. It is enough if they have 
determined the number and names of the directors in any way, e,g, by 
writing {In re Great Northern Salt Co,, 1890, 44 Ch. D. 472), but in such a 
case — where they do not meet — all the subscribers must sign, and not 
merely a majority {John Morley Building Co, v. Barrns, supra), A 
majority of the subscribers of the niemoramlum asscmhled at a meeting, is, 
however, competent to appoint directors ( York Tramways Co, v. Willows, 
1882, 8 Q. B. D. 685 ; In re Johamusburg Hotel Co,, [1891] 1 Ch. 125), 
hut not a meeting of less than a majority {In re Loridon and Southern 
Counties Freehold Land Go,, 1885, 31 Ch. D. 225). The notice of meeting 
must be a reasonable one. Two days is enough {John Morley Building Co, 
v. Barr as, supra ; and see In re London Freehold Land Co,, sujira). Art. 
35 of Table A requiring seven days’ notice of meeting does not apply to 
a meeting of the subscribers of the memorandum. It lias been held in an 
Irish case {In re Bailina Light Bwy, Co„ 1888, 21 L. R Ir. 501) that if the 
subscribers of the memorandum are by tlie articles to appoint the fii’st 
directors, and until directors are so appointed are to have the powers of 
directors, and the Subscribers make default in a])pointing, they are charge- 
able in equity as if they had duly appointed themselves. 

Directors, other than the first directors, are elected at the first general 
meeting of the company in each year. If any dispute arises as to the 
propriety of a director’s election, the proper course is to call a general 
meeting of .the- company and get the thing set right ( W undsworth Gas Co, 
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V, Wright^ 1870, 22 L. T. 405 ; and see John Morley Building Co. v. Barras^ 
[1891] 25Ch. 394). It is entirely a matter for the company, not the 
Court ; the (vourt will not grant specific performance of a contract so as to 
compel a comimny to take a person as managing director whom the com- 
pany does not desire to act as such {Bainbrulge v. Smithy 1 889, 41 Ch. D. 474). 
The principle is the same as that which prevents the Court enforcing 
specifically a partnersliip agreement. Mutual confidence is the basis of the 
relation. Nor will the Court give eftect to an agreement by which one 
company is to have the right of imposing directors on the shareholders of 
another company {James v. ifee, 1873, L. R. 6 H. L. 335). Directors who act 
as sucli, knowing their appointment to be invalid, thereby render them- 
selves directors de son tbrty and, though de facto directors only, are liable 
for any act of commission or omission on their part in the same way and 
to the same extent as if they had been de jure directors \Goventry and 
Dixon's case, 1880, 14 Ch. D. 670). 

Retirement of Directors. — Under Table A, Art. 58, the whole of the 
directorate are to retire from office at the first general meeting, and one- 
third in each successive year ; but the article now most generally adopted 
provides for retirement of one-third only of the directors at the first 
general meeting, as well as at general meetings in subsequent years, such 
one-third being selected by ballot in the first year, and afterwards those who 
have been longest in office. Any casual vacancy in the board may usually be 
filled up by the directors, but the appointee holds so long only as the vacating 
director would have retained his office. “ Casual vacancy ** means any 
vacancy not occurring by effluxion of time, that is, any vacancjs. occurring 
by death, resignation, or bankruptcy {York Tramways Go. v. Willows^ 1881, 
8 Q. B. D. 694). As retiring directors are eligible for re-election, the 
services of valuable directors are secured to the company. Directors may 
vacate office by becoming bankrupt, or lunatic, or insolvent, or by non- 
attendance for a long period at board meetings, by being interested in the 
profits of any contract with the company, by ceasing to hold their quali- 
fication, by resignation, and in other ways. A director being merely a 
member of a comjmny contracting with the company whose director he is, 
does not usually vacate his office, but is only disentitled to vote. In 
these days of widespread shareholding a rule so stringent as to vacate office 
would seriously embarrass the company. 

Defects in Authority of Directors. — ^Disqualifications of this kind or 
defects in the appointment of directors might cause serious inconvenience 
to persons dealing witli the company in ignorance of them, and sec. 67 of 
the Companies Act accordingly provides that “ until the contrary is proved, 
all appointments of directors, managers, or liquidators shall be deemed to 
be valid, and all acts done by such directors, n^anagers, or liquidators shall be 
valid, notwithstanding any defect that may afterwards be discovered in their 
appointments or qualifications.” Art. 71 of Table A reproduces the same 
protective principle, omitting the words “ until the contrary is proved.” 
Sec. 67 is not restricted to dealings with the outside public, 
but applies to dealings with shareholders. It will validate, for 
instance, a call made by de facto directors, though after the cdl is 
made it is discovered that the directors were appointed at a general 
meeting called on insufficient notice {BHtish Medical and 0. Life Assoc. 
V. JoneSy 1889, 61 L. T. 384) ; but the section only validates acts done 
before the invalidity of the appointment is shown {In re Old Bridport 
Brewery Go., 1866, L R. 2 Ch. 191 ; In re Branksea Island Co.y 1890, 1 Meg. 
12). Inhere is nothing to prevent a director of a company becoming 
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diredo^ of a rival company in the absence of any special prohibition in 
the articles {London and MmhoTialand Exploration Co, v. Nexo Mashonaland 
Co., W. N., 1891, 165). 

Qualification of % Directors. — Table A requires no qualification in a 
director, but, as a rule, articles now contain a qualification clause, on the 
principle that a director should have a substantial stake in the company, A 
director required to qualify need not take his qualification from the 
company {Brown's case, 1873, L. R 9 Ch. 102). To render a director 
liable there must be a contract by him to take the shares. The mere 
acceptance of the office of director, or acting as such, does not constitute 
such a contract {In re Wheal Buller Gomols, 1888, 57 L. J. Ch. 336 ; 
Onsloxv's case, 1888, 57 L. J. Ch. 338 ??.), the duty to observe the articles not 
being a contract with the company, but acceptance or acting may be 
evidence from* which a contract may be inferred {Broums case, L. R. 9 Ch. 
102 ; Lord Inchquin's case, W. N., 1891, 84 ; In rc Issue Co., [1895] 1 Ch. 
226 ; In rc Hercynia Copper Co., [1894] 2 Ch. 403 ; Ex parte Canwiell,[lH94] 

2 Ch. 392 ; In re Glory Paper Mills, [1894] 3 Ch. 473 ; KonratKs case, 1893, 

3 R 288). The form in Isaacs' case, [1892] 2 Ch. 158, providing that if s 
director shall fail to acquire his qualification within a month he shnl! he 
“ deemed to have agreed to take the said shares from the company, and the 
same shall be forthwith allotted to him,” is efiectiial to fix the director, and 
is now commonly adopted. Even when there is a contract established, the 
director has a reasonable time for acquiring the qualification {Karuth's case, 
1875, L. R 20 Eq. 506 ; Brett and Hewitt's case, 1883, 49 L. T. 479) ; and if 
the company is wound up before a reasonable time has expired, he cannot 
be fixed as a contributory (see In re Bolton & Go., [1894] 3 Cli. 356). 

Poxoers of Directors. — Directors are special agents of the company in 
respect of the powers vested in them by the articles, but tliey may also lie 
regarded as general agents of the company in matters not specially pro- 
vided for and not foreign to the objects of the company. Their powers under 
the articles are usually of the widest description {Ernest v. Nicholls, 1856, 6 
H. L. 419). By Art. 55 of Table A they may exercise all the powers of the 
company except such as are required to be exercised by the company 
in general meeting, and this policy is a sound one. Directors are com- 
mercial men managing a trading association, not like trustees ; they have 
to carry on and consolidate the company's business, enter into contracts, 
invest the company's funds, appoint and dismiss servants, decide upon 
dividends, make calls, issue debentures, pass transfers cum muliis aliis\ 
and for these things they require a free liand. “ In my opinion,'' said 
James, L.J., in A.-G. v. Great Eastern Itwy., 1879, 11 Ch. 1). 480, “the 
majority of managing partners may be trusted and ought to be trusted in 
determining for themselves what they may do and to what extfuit they may 
go in matters indirectly connected with or arising out of their Inisiness 
relations with others.” In gauging the powers of directors to bind the 
company a distinction must be borne in mind Ijetween actual authority 
and apparent authority. The actual authority is that which the directors 
derive from the articles of association ; it may be given expressly, or it may 
be incidental to the doing of that which is ordinarily and reasonably done in 
such a business as* the directors carry on {Hutton v. West Cork Rxvy. Co., 
1883, 23 Ch. D. 665). This is a real authority, but directors may transcend 
their real authority and do acts which are outside their projier authority as 
agents of the company, but which, for all a person dealing with the com- 
pany knows, may be within their authority. The company, in such ceases, is 
treated as holding out the directors to do this class of acts, and cannot disown 



174 


COMPANY 


the agency. This is estoppel by apparent authority. If " as Selwyn, L.J., 
said in In re Lmd GreidU Co. of Ireland, 1868, L. R 4 Ch. 469, “ an act 
within the scope of the powers of a board of directors is done by them, a 
person contracting with the directors is not bound^to see that certain 
preliminaries which ought to have been gone through on the part of the 
company have been gone through. He has a right to presume omnia rite 
acta. If, for instance, he is handed a share certificate which is ex faxie regular, 
the company cannot set up against the shareholder that the certificate was 
forged by its secretary {Shaw v. Port Philip Gold Mining Co., 1884, 
13 Q. B. D. 193 ; County of Gloucester Bank v. Rudry Merthyr Colliery 
Co., [1895] 1 Ch. 629; see Totterdell v. Fareham Blue Brick Co., 1866, 
L. R 1 C. P. 674). This princi])le — the right of a stranger dealing with the 
company to presume omnia rite acta as regards matters of “ indoor 
management ” — is constantly invoked where there have been irregularities 
as well as defects of authority in the directors and is essential to business. 
But it must always be taken in conjunction with the other principle, 
which requires persons dealing with a company to acquaint themselves 
with its constitution, that is, its memorandum and articles {Royal Bluish 
Bank v. Turquand, 1857, 6 El. & Bl. 332). The distinction is well illustrated 
in Howard v. Patent Ivory Co., 1888, 38 Ch. I). 156. There directors had, 
by the company’s articles, a general power to borrow with the assent of 
a general meeting. Without such assent their power was limited by the 
articles to £1000. The directors without the assent of a general meeting 
issued debentures for £3000. If tlie debentures had been issued to a 
stranger this would have been good for the whole amount, for the lender 
could have no means of knowing whether the internal regulations had 
been complied with or not, the debentures being ex facie regular, but 
the debentures were issued to the directors, who had the means of knowing 
that the internal regulations had not been complied with, by obtaining 
the assent of a general meeting, and the Coiirt held that the directors 
could only hold them for £1000. Directors are trustees of their powers 
for the company, and must exercise them for the benefit of the company, 
and not to promote their own private interests {Ex parte Brovm, 1869, 19 
Beav. 104 ; Aberdeen Rwy. Co. v. Blackie, 1851, 1 Mac(p H. L. Cas. 471 ; Poole 
Jackson and Whyte' SGs.^e, 1878, 9 Ch. D. 322 ; In re Cawley & Go., 1889, 42 
Ch. D. 233). They must not use powers given to them for one purpose for 
another {Bennett's case, 1855, 5 De G., M. & G. 297). They cannot, for instance, 
wrest a power given them of sanctioning transfers to carry out an aiTange- 
ment contrived and disguised for the purpose of affecting the retirement 
of a large body of shareholders ; so if directors are exercising their powers 
maZd fi^ — hurrying on a general meeting in order to prevent unregistered 
transferees recording their votes — the Court will restrain them {Gannon v. 
Trade, 1875, L. R 20 Eq. 669). 

That is one leading principle of directors* law — the fiduciary exercise of 
tlieir powers. Another is that directors, as agents, cannot, unless expressly 
empowered to do so, delegate their authority {Cobb v. Becke, 1870, L. R 6 
Q. B. 936), e.g. their power of allotting shares {In re Leeds Banking Co. 
1866, L. R 1 Ch. 561). They may employ skilled agents, such as actu- 
aries or valuers, to assist them in the preparation of Jbalance-sheets and 
estimates, for instance, or a manager to assist them in carrying on the 
business, but they must not surrender their judgment to anybody {Leeds 
Estate Go. v. Shepherd, im, 36 Ch. D. 786; Cartmell's oejsQ, 1874, L. E. 
9 Ch. 696). Where articles authorise directors to delegate to a committee, 
as Art. 64 of Table A does, and they do so without fixing a quoruna, tlie 



COMPANY 


175 


whole 'Committee .must act {In re Liverpool Household Stores AssocicUion, 
1880, 59 L. J. Ch. 624). To take a few examples of what directors may do 
and what they may not do. They may make a moderate expenditure on 
advertisements in l|uncliiug the company, that is, on introducing it to the 
notice of the public {In re Faurc Electric Accumulator Co,, 1889, 40 Ch. D. 
115); on the same principle the Court of Appeal has now decided tliat 
directors may pay a reasonable amount by way of brokerage or commission — 
per cent, in the particular case — to a stockbroker for placing the com- 
pany’s shares {Metropolitan Coal Consumers Associatwn v. Scrimoconr, [18951 
2Q. B. 604). J 

Allotment of Shares , — If directors have exercised a bond fide discretion 
in proceeding to allot shares, lujwevcr unwisely, the Court will not treat 
the allotment as invalid {In re Madrid Bank, 1806, L. 11 2 Eq, 210), but a 
director may be guilty of misfeasance if, though acting bond fide, he allows 
shares to be allotted to his infant children {In re Crenver and Wheal Abraham 
United Mining Co,, 1872, L. E. 8 Ch. 45). An allotment made at a board 
of directors is bad if due notice has not been sent of the board meeting {In 
re Portuguese C, Copper Mmes, 1889,42 Ch. D. 101 ; In re Homer District 
Gold Mines, 1888, 39 Ch. D. 549). But where an allotnient of shares h 
been made by an insufficient board, but is afterwaids ratified by i uill 
board, the ratification relates back and makes the allotment good, though 
the applicant hc^s in the meanwhile withdrawn his a]»plicatiou {In re 
Portuguese C, Copper Mines, supra). The first directors of a com})any 
allotting shares without liaving accjuired that share-qualification, does not 
invalidate the allotment. 

Direetdrs may pay dividends and the Court will not interfere, unless 
the dividend is at variance with the articles of association {Oakhank Oil Co, 
v. Crum, 1882, 8 App. Cas. 65). They may, if aiitliorised by the articles, 
forfeit or cancel sliares {Marshall v. Glamotgan Iron and Coal Co,, 1868, L E. 
7 Eq. 136). Tliey may make a Imid fide compromise {Lord Bclhaven*s case, 
1864, 3 De G., d. & S. 41), for a company has the same power of compromis- 
ing any dispute as an individual {BatJCs case, 1878, 8 Cli. 1). 340), though it 
cannot let a sliareholder off his contract to take shares, for sucli a release is 
no c(jmj)romiHe {In re Adams' case, 1871, L. R. 13 Eq. 482). They may sue 
nr not sue debtors to the company at tlieir discretion {In re Forest of Dean 
Coal Mining Co., 1878, 10 Ch. D. 452), Tliey may pay just debts of the 
company in the ordinary course of business down to tlie date of winding-up, 
even though the creditor is a debtor {Willmott v. London Celluloid Co,, 
1887, 31 Ch. D. 151). They may, if authorised to borrow, issue delientures 
at a discount {In re Compagnie Gcncrale de Ikllegral, 1876, 4 Ch. D. 470). 
They may accept prepayment of shares, if the articles allow prepayment, 
including their own {Sykes' case, 1871, L. E- 13 Eq. 260; Poole Jackson and 
Whyte's case, 1878, 9 Ch. D. 322). They may, as incidental to their otlice, 
rectify the register of shares to prevent errors, though not so as to vary rights 
{Shortridge v. Bosanquet, 1852, 16 BeaV. 97). When directors do acts in 
excess of their powers, but not in excess of the company’s, the sharehcjlders 
may ratify such acts by the resolution of a general meeting {Grant v. 
United Kingdom Switchback Rwy. Co,, 1889, 40 Ch. 1). 135), and if they 
have done so, no liability will attach to the directors {In re Liverpool 
Household Stores, 1890, 59 L. J. Ch. 616). Eull knowledge of the facts is 
necessary for ratification {Phosphate of Lime Co, v. Green, 1876, L* ^^*7 
C. P. 57 ; La Bangue Jacques Cartier v. La Banque d'Fpargne de la Cite de 
Montreal, 1887, 13 App. Cas. Ill ; and sec Bolton Partners v. Lambert, 
1889, 41 Ch. D. 295). 
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But in imputing ratification by acquiescence to a company, it is to be 
borne in mind that shareholders have a right to assume (unless they are 
informed to the contrary) that their directors are managing the company 
in accordance with their powers {Riche v. AsKburyi Rwy. Carrmge Go., 
1873, L. li. 9 Ex, 228). If the shareholders do not ratify the ultra vires 
acts of their directors, the directors stand personally liable on what is 
known as an implied warranty of authority. The principle is this : when 
an agent makes a contract on behalf of his principal he impliedly warrants 
that he has authority to bind that principal, and if it turns out that he has 
no authority to bind his principal, and the principal repudiates the obliga- 
tion, and loss is thereby occasioned, then an action on the warranty can be 
maintained {Beattie v. Lord Ebury, 1871, L. R 7 Ch. 777; Collen v. Wright, 
8 EL & BL 657). Instances are where directors have, without having any 
authority, accepted bills ( West London Commercial Bank v. Kitson, 1884, 13 
Q. B. D. 360), drawn cheques {Cherry v. Colonial Bank of Australasia, 1869, 
L. R 3 C. P. 24), borrowed money {Richardson v. Williamson, 1870, L. R 6 
Q. B. 276), or issued debentures ( Weeks v. Propert, 1873, L. E. 8 C. P. 427). 
But the misrepresentation as to the agent having power to bind his 
principal must be a misrepresentation of fact and not of law {Beattie v. 
Ltyrd Ebury, supra). The measure of damages for breach of warranty is 
what the plaintiff has lost l)y losing the contract which the defendant 
director warranted his autliority to make {In re National Coffee Palace Go., 
1883, 24 Ch. D. 367 ; Meek v. Wendt & Go., 1888, 21 Q. B. D. 126). 

Fraud by Directors. — Directors may not only exceed their authority, 
but abuse it. They may be guilty of fraud. In such a case ,the rule of 
law is that a company is liable for all the acts of its servant within the 
scope of his authority, however much the servant acting as such may have 
abused tliat authority. There is no difference between fraud and any other 
wrong {Barwkk v. English Joint Stock Bank, 1866, L, E, 2 Ex. 265 ; Mojckay v. 
Commercial Bank of New Brurnmnck, 1873, L. E. 5 P. C. 394). A banking 
company was, for instance, held liable where the manager had, by a lying 
telegram, got a bill accepted in which the bank was interested {Mackay v. 
Commercial Bank, supra). So where a bank manager had given a fraudu- 
lent guarantee of a person’s solvency {Swift v. Winterhotham, 1872, L. R 8 
Q. B. 244). It is not necessary that the company should have derived any 
benefit from the fraud {British Mutual Banking Co. v. Charnwood Forest 
Rwy. Co., 1887, 18 Q. B. D. 717). But to render the company liable the agent 
must have been acting for the company, not for himself, i,c. to promote his 
own private ends {British Mutual Banking Go. v. Charnwood Forest Rvyy. 
Go., supra). 

Fraud of Go-directors . — A director is not responsible for the fraud of 
his co-directors, for a director cannot be held liable for being defrauded : so 
to hold would make his position intolerable {Land Credit Co. of Ireland v. 
Lord Fermoy, 1870, L. R 5 Ch. 772; Inre Charles Denham & Co., 1884, 25 Ch. 
D. 752). A director is not liable, for instance, if a cheque drawn with his 
sanction for a proper purpose, e.g. paying for stamps on share warrants, is 
misappropriated by a co-director {Perry's case, 1876, 34 L. T. 717), but if 
a fraudulent act is being done by his co-directors it is not enough for a 
director to protest {Joint StockDiscount Co.y. Brown, L. E. 8 Eq. 381 ; Qrimwade 
v. Mutual Society, 1885, 52 L. T. 417 ; Ramskill v. Edwards, 1886, 31 Ch.D. 
100). What will constitute notice to a director of a fraudulent or uUra 
vires act on the part of his co-directors was discussed in Ashurst v. Mason 
1875, L. R 20 1^. 225 ; InreRmcRiver Silver Mining Co., W. N., 1867, 139. 
Notice may be implied from a director though he has not been present at 
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the noting at which the wrong thing was done, hearing minutes recording 
the ti&nsaction read and confirmed, and see /n re Hamp^ire £atid Co,, 
[1898j 2 Ch. 743. Tlie presumption is that a director will not disclose 
his fraud to his co-direetoin {Ken'iiedy v. Green, 1835, 3 Myl. & K. 699). 
Where a new director, on joining the bofutl, finds that irregularities or 
improprieties have l^een committed, he ouglit not to rush at once into 
Chancery {In re Irrigation Co, of France, 1871, L K. 6 Ch. 191; and see 
Turqnand v. Marshall, 1868, L. E. 4 Ch. 386). 

If directors wrongfully exclude a co-director from acting as such, and 
thus inflict an individual in jury on him, he can obtain an injunction to 
restrain them from doing so (Pulhrook v. Richmond Mining Co,, 1878, 9 Ch. 
P. 610). 

Fees, — A director is not, from the mere fact of being a director, entitled 
to any remuneration for his sei vices. His ])08ition is not that of a servant 
but of a managing partner (If niton y, IFest Cork Rwg, Co., 1883, 23 Ch. 

1) . 672). To recover remuiierati<m he must show a contract (Diuiston v. Im- 

2 ) erial Gas Co,, 1820, 3 Earn. & Aid. 125), otherwise the fc^os are in the nature 
of a gratuity voted. Commonly tlie articles fix a remuneration, and if thev 
do so it is an authority to the directors to jmy themselves the amount 
such fees (Melhado v. Porte Allegrc, 1873, L. E. 9 C. I\ 503). A ].oi'Bon, 
however, who acts as director, with articles before him fixing the directors* 
fees, enters into a contract with the company to serve as a director at the 
rate of the remuneration contemi)lated l)y the articles (l^'wahey v. Pirrt 
Darwin Gold Mining Co., 1889, 1 Meg. 385), and for fees so agreed to 
be paid 1 k\ may sue the Com]mny (Eden v. Ridsdales Rtry. Lamp Co., 
1889, 23 Q. E. 1). 368; In re Dale cfe Plant, 1890, 43 Ch. 1). 255). Where 
there is no contract a tiuding company may do what is ordinarily and 
reasonably done in such business as it carries on, with a view either to 
getting better work from its servants or attiacl.ing customers, but it can 
only vote its dircjctors or ollicials a gratuity wliile the comjKiny is a going 
VAmcorn (Ilnlfftn West Cork Rwg. Co., 1883, 23 Ch. 1). 654). “Cratitude 
is the expectation of future favours.** 

If directors improperly pay themselves remuneration they will be 
ordered to re})ay it, e.g. where no remuneration was by ai ticles to l»e jiaid 
ludess the comjwiny paid a dividend of £5 pu* cemt., and a dividend of £5 
per cent, had been piid, but nevm* earned (Leeds Estate Co. v. Shepherd, 
1887, 36 Cli. 1). 808; and see In re Whitehall Court, 1887, 56 L T. 280; In 
re A, M. Wood's Ship and Woodilc Protection Co., 1890, 2 Meg. 164). 

There is no rule that directors* fees an? only to be i»aid out of imdits 
(In re Liindg Granite Co., 1870, 26 L. T. 673). Directois may [prepay their 
shares to discharge fees due to them (Masons case, 1882, 30 W. E. 378; 
Poole s c^ise, 1878, 9 Ch. D. 328; hut sec Sykes* case, 1871, L. E. 13 Eq. 255). A 
director-shareholder cannot prove for fees voted him liy a general meeting 
in competition with creditors, such fees being due to him “ in his character 
of a member** (In re Leicester Club Co., 1885, 30 Ch. D. 627), hut this is not 
80 in the case of arrears of salary due to a managing director (In re Dale & 
Plant, 1889, 43 Ch. D. 255). 

Directors* Liability. — Directors as agents merely of the company cannot 
be held personally •liable for a breach of contract by the company, but 
whenever an agent is liable to third parties, directors will be liable ; for in- 
stance, on a warranty of authority. When the liability would attach to the 
principal, and the principal only, the liability is the liability of the company 
(Ferguson v. Wilson, 1866, L B. 2 Ch. 89). Nor can directors he held 
liable for being defrauded : so to hold would make their position intolerable 
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{Lamd Credit Co. of Ireland v. Lord Fermoy, 1870, L E. 6 Ch. 772). Acte 
of misoonduct by directors are commonly spoken of as misfeasance. It 
would be more correct to describe them as breaches of duty. The liability is 
correlative to and flows from the duty. Directors, as Jessel,M.E.,said,in In 
re Forest of Bean Coal Mining Co., 1878, 10 Ch. D. 452, are bound to 
use fair and reasonable diligence in the discharge of their duties and to act 
honestly, but they are not bound to do more (and see per Lord Hardwicke 
in Charitable Corporation v. Sutton, 2 Atk. 405). They are not liable, 
for instance, for a mere error of judgment (Turquand v. Marshall, 1868, 
L. E. 4 Ch. 386 ; Ghrimwade v. Mutual Society, 1884, 52 L. T. 409 ; London 
Financial Association v. Kelk, 1881, 20 Ch. D. 146). Thus where a com- 
pany was formed expressly for the purchase of a bill-broking business 
which was known to have a large amount of ill-secured debts, the directors 
were held not liable for completing the purchase, although “the transaction 
turned out absolutely ruinous {Ovcrend, Gurney, & Co. v. Gihh, 1872, L. E. 5 
H. L. 480) ; so directors were held not liable for approving a transfer of 
shares from a solvent to an insolvent shareholder, they having exercised a 
honA fide though erroneous judgment (/n re Faure Electric Accumulator 
Co., 1888, 40 Ch. D. 141) ; nor will they be held liable for going to 
allotment on an insufiicient subscription if they have exercised a bond fide 
discretion in the matter {In re Madrid Bank, 1866, L. li. 2 Eq. 216 ; In re 
Liverpool Household Stores, 1890, 59 L. J. Ch. 621). 

MisfeasuTice. — There are several classes of misfeasance. The principal is 
misapplying the funds of the company. It is a well-settled principle that 
the governing body of a trading corporation cannot in general use the funds 
of the community for any purpose other than those for which they were 
contributed {Pickering v. Shephcnson, 1872, L. li. 14 Eq. 322). If directors 
apply the funds of the company to ultra vires purposes, they are liable to 
replace them, however honestly they may have acted, e.g. if they have mis- 
apprehended the scope of the company’s objects {Cullernc v. London and 
Suburban Building Society, 1890,39 W. E. 89; /a re Liverpool Household 
Stores, 1890, 59 L. J. Ch. 519). A director cannot justify sanctioning an 
improper payment by asserting ignorance of the purposes for which the 
money was meant to be applied {Land Credit Co. of Irclarid v. Lord Fermoy, 
1869, L. E. 8 Eq. 12 ; In re National Fnruls Assurance Co., 1878, 10 Ch. D. 
128). Thus a director who signs cheques for the company is bound to 
inform himself of the purpose for which the cheipies are being given {Joint 
Stock Biscount Co. v. Broum, 1869, L. E. 8 E(i. 381 ; and see Marzetti's case, 
1880, 28 W. E. 541). Other instances of misapplication are spending money 
in rigging the market {Marzettls case, supra), in buying the company’s shares 
{Evans v. Coventry, 1856, 8 JJe G., M. & G. 845 ; Trevor v. Whitworth, 1887, 
12 App. Cas. 409), in bribing bankers to open an account {In re Imperial 
Land Co. of Marseilles, 1870, L. E. 10 Eq. 298), in paying dividends out of 
capital. This last is the commonest mode of misapplying a company’s 
funds. 

If directors declare a dividend or bonus relying on a balance-sheet bond 
fide made out with proper assistance, and showing as accurately as circum- 
stances will permit the financial position of the company up to that date, 
the Court will not, without strong reasons, declare the dividend improper 
{knee's case, 1870, L E. 6 Ch. 104); but directors cannot delegate their 
responsibilities to agents. Though they may employ accountants and 
actuaries, they must still exercise their judgment as business men upon the 
bidanoe-sheets and estimates submitted to them {Leeds Estate BuUdii/ig 
Ca V. Shepherd, 1887, 36 Ch. D. 787). The principal cases on payment 
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of div^^ds out of capital, besides the above, Are Hiteroffs case, 1882, 21 
Cb. Dv:-819 ; In re Charks Denham, 1883, 25 Ch. D. 752 ; In re Oxford 
Buildinil^ Society v. Divestment Society, 1886, 25 Ch. D, 502 ; MunAcijml Free^ 
hold Land Co. v. PoUington, 1890, 63 L T. 238 ; In rt National Fu^tds 
Assurance Co,, 1878, 10 Ch, D, 126 ; In re Sharpe, Masonic and General 
Life Assurance Co, v. Sharpe, 35 Sol. J. 529. As to wliat are profits for 
purposes of dividends, see Dividends, infra p. 200. 

JokU and Several Liahility, — Where dividends have been improperly 
paid out of capital, the directors at the time when such dividends were 
respectively paid are jointly and severally liable for the amount so paid 
away in each year of their directorship, and ^vill be ordered to repay the 
amount wdth interest at 4 per cent. {Leeds Estate Co, \, Shepherd, 1887, 
36 Ch. D. 787). 

Statute of Limitations. — Directors may set up the Statute of Limitations 
where the misfeasance is not due to “ fraud or fraudulent breach of trust 


{In rc Lands Allotment Co., [1894] 1 Ch. 616). 

Directors may also be liable for ne^li^ence, or nonfeasance. The negli- 
gence for which a director will bo held liable must b(^ such as would make 
him liable in an action. Merc iiiifuiidenee is not negligence nor is want ^ i 
judgment {Marzettis case, 1879, 28 W. II. 54.3). Tlic iinj)rudencc or nor 
of judgment to render a director liable must amount to crassa neyligentia 
{Ooerend, Gurney, rf; Co. v. Gihh, 187.3, L. R, 5 II. L. 480; In re Liverpool 
Household Stores, 1890, 59 L. J. Ch. 618). Nonfeiisance is not misfeasance, 
unless it amounts to a breach of duty {In re Wedyeumd Coal and Iron Co,, 
1882, 31 W., li. 182). Directors not suing for a debt, for instance, is not 
misfeasance (In re Forest of Dean Coal Mining Co,, 1878, 10 Ch, 1). 450), or 
allowing in their discretion calls to remain unpaid {In re Liverpool Household 
Stores, supra), or acting without tlieir qualiticiition {In rc Coventry & Dickson*s 
case, 1880, 14 Ch. D. OOO); but a director signing clieiiues without inquiry as 
to tlujir purpose is luisfeasaiict' {Joint Stock Disvounl Co. v. Drown, 1869, L It. 
8 Eq. 381). Tlie commonest kind of misconduct by dii ectors is the taking 
of secret |)rofits. Tlie rule that an agent cannot make any profit out of his 
agency witliout the conseiit of his principal applies with ])eculiar stringency 
between directors <.)f joint-stock comj)anie8 and their shareholders {ILtys 
case, 1875, L. K. 10 Cli. 59.3; Boston Deep Sea Fishing Co, v. Anselt 
1888, 39 Ch. D. 339). A director must not i»ut liimsclf in a position in 
which his duty and his interest conflict {Parker v. M'Kcnyia, 1874, L. li. 10 
Ch. 96). A director must nut, for example, accc'pt a retaining fee in the 
shape of shares, commission, or anything else of value from a vendor or 
promoter of the com])any or any other x>tJi*son with an adverse interest 
{Benson v. Heathorn, 1842, 1 Y. & C, C. 326). A director, secretary, or other 
agent of a company accepting such a secret prestmt from the company’s 
vendor or promoter receives it to the use of the company, and is liable to 
account, at the oj^tion of the coini»any, either (by way of damages) for the 
value of the shares at the time they were presented to him or for the shares 
themselves and their proceeds if they have increased in value {Pearson's 
case, 1877, 5 Ch. D. 336 ; M*Kafs case. 1875, 2 Ch. D. 1 ; Carling's case, 
1875, 1 Ch. D. 115 ; Nant-y^lo Iron Works v. Grove, 1878, 12 Ch. D. 
738 ; In re Newma^ & Co,, [1895] 1 Ch. 685). Directors may accept 
a present of shares if the transaction is a perfectly open and honest one 
{In re British Seamless Paper Box Co,, 1881, 17 Ch. D. 467). In this case 
the company was a private one, consisting of eight members only, who 
knew all about the transaction. It was not a secret profit. If articles 
sanction a director making a profit out of a contract with his company. 
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provided he declares his interest ” in such contract, it is not enough for 
him to state that he has an interest ; he must state the nature of it {Imperial 
Mercantile Credit Association v. Coleman^ 1874, L B. 6 H. L. 198 ; Turnbull 
V. West Riding Athletic Club, 1894, W. N. 4). The cases in which directors 
in disregard of this elementary principle of agency have accepted their 
qualification from promoters or vendors are unfortunately numerous. 
Pearson's case, 1884, 5 Ch. D. 336; Hay's case, 1875, L. E. 10 Ch. 593; 
De Ruvignds case, 1877, 5 Ch. D. 306 ; In re Carriage Co-operative Supply 
Association, 1884, 27 Ch. D. 322, are some of the cases in which the direc- 
tors have been required to account. 

Secret Commission . — They must equally account for a secret commission 
received by them {Boston Deep Sea Fishing Co. v. Ansell, 1888, 39 Ch. 
D. 339 ; Barrow's case, 1880, 28 W. K. 341 ; Metropolitan Bank v. Heiron, 
1880, 5 Ex. D. 319 ; Lister v. Stuhhs, 1890, 45 Ch. D. 1). ‘ 

Sale to Company. — If a director sells his own property or property in 
which he is interested, e.g. a coal mine or a ship, to the company without 
disclosing his ownership or interest, the company is entitled on discovering 
the truth to rescind or ratify the contract of purchase at its option {In re 
Cape Breton Co., 1885, 29 Ch. D. 795) (attirmed sub nom. Bentimk v. 
Fenn, 1887, 12 App. Cas. 652) ; North- West Transportation Co. v. Beatty, 
1887, 12 App. Cas. 589); but to establish a case of misfeasance in such a 
<5ase it must be shown that the company has suffered, e.g. that the price 
.at which tlie director sold his own ])roperty to the company without 
disclosure was in excess of the real value of the property {Bentinck v. 
Fcnn, supra). , 

Criminal Liability. — The Court may, under sec. 167 of the Companies 
Act, in a winding-up by the Court, and under sec. 168 in a voluntary 
winding-up, direct the liquidator to prosecute directors. The Court has 
refused to do so where the funds were very small and the creditors 
opposed {In re Eupwn Fuel and Gas Co., W. N. 1875, 10; In re Northern 
Counties Bank, 1883, 31 W. 11. 546), but the creditors' opposition must be bond 
fide {In rc Charles Denham & Co., 1884, 32 W. K. 970 ; and see R. v. Stuart, 
[1894] 1 Q. B. 310). 

Board Meetings. — “ Whatever authority," says Turner, L. J., in Nicol's 
case {In re Royal British Bank, 1859, 3 De G. & J. 440), “ is given by share- 
holders to directors is given to them as a body and not to each of them 
individually, the reason of their being required to act together being, of 
course, that the company may have the benefit of their collective wisdom 
{D'Arcy v. Tamar Rwy. Co., 1867, L. K. 2 Ex. 158; In re Portuguese 
Consolidated Copper Mines, 1889, 42 Ch. D. 167). The directors are to 
bind the company only when acting as a board {In re Ot. Northern Salt 
and Chemical Works, 1889, 59 L. J. Ch. 288). But a contract made by 
the directors may bind a company though the directors have never met — 
though their signatures have been collected at their private houses — if 
the person with wliom the contract is made has a right to presume 
o?nnia rite acta {In re Bonelli Telegraph Co., 1871, L. E. 12 Eq. 246; D'Arcy 
V. Tamar Rwy. Co., supra)." It is a corollary from this principle that 
the company is entitled to have its directors act assembled in council, 
that every director who is within reach must have uptice of every board 
meeting of the company {Halifax Sugar Refining Co. v. Franklyn, 1889, 
59 L. J. Ch. 593). If notice of a meeting is not given or sent to all the 
directors to whom it could be given or sent, the meeting is a bad one, 
and an allotment of shares, for instance, made at it is invalid {In re 
Portuguese Consolidaled Copper Mines, supra; In re Homer District Gold 
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jlftne^, 1888, 39 Ch. D. 546). Notice need not be given of the special 
businegs to be transacted at the meeting {La Cmpagnie de ifayvUle v. 

[1896] 1 Ch. 788). Board meetings are usually held at the head 
office of the company ^biit there is nothing in the general law to prevent 
directors holding their meetings at such places as they think proj)er (In re 
Begent United Service Stores, 1878,8 Ch. D. 83). The directors usually 
elect a chairman of their meetings (Table A, Art. 67). The directors 
cannot act by a quorum unless the articles authorise it, hut they may act 
by a ma:jority {York Tramways Co. v. Willmcs, 1882, 8 Q. B. 1). 698). 

Management : Accounts. — Directors must keep j)roi»er books of accounts — 
open to the inspection of members — and prepare and lay before the 
company, once at least every year, an income and exjHMiditure account and 
a balance-sheet in the form given in the Companies Act. Directors who 
have omitted this duty may be held jointly and severally liable to rei)ay sums 
by miy of dividend improperly jwiid out of c^ipital ill consequence {In re 
Oxford Benefit Building Society, 1887, 35 Ch. D. 502; and see Leeds Estate 
Co. V. Shepherd, 1887, 36 Ch. D. 809). If directors ileclare a dividend or 
bonus relying on a balance-sheet Itond fidc made out with ]»r(»i>er assistance, 
and showing as accurately as circumstances will ])enuit the tinaucia’ 
position of the company up to that date, the Court will not, witln)ut st: ng 
reasons, declare the dividend improper (liance's ease, 1871, L. ll. 6 Ch. 104); 
but directors ('aniuot delegate these responsibilities to agents. They may 
empl(»y accountants and ai'tiiaries, but they must still (‘.\ercise their jutlg- 
ment as business men ujKm the bahince-sheets and estimates 8ubmitU*d to 
them (Leeds Estate Building Co. v. Shepherd, sujnv). Aialitors — always pro- 
vided for by the articles — are the agents of the slia, reholders (Nicol's case, 
1859, 3 De G. & 3. 440). They are also officers of the company and liable 
as such, but not if only de farto auditors and never duly apiK)inted (In re 
Western Counties Steam Bakeries Co., [1897] 1 Cli. 617). Tlieir duties and 
liabilities have been very fiillv discussed latelv in In re Kimfsfon Cotton 
Mills Co., No. 1, [1896] 1 Ch. 6 ; No. 2, [1896] 2 Cl\. 279. See AUDITOKS. ’ 

Balance-Sheets. — Balance-sheets are for the protection of share- 
holders, but for the ju-otectinn of the ))ublic the Legislature has 
further recpiired (Coin]»anies Act, s. 27) every comjiany under the Act 
until a capital dividc<l into shares to send to the llcgistrar of Joint-Sbx/k 
Companies every year, under a jicnalty, a summary of its capital and a list 
of mem])ers. The chief cuses illustrating this duty *»f the enmpany are 
—Gibson V. Barton, 1874, L. It. 10 (). B. 3,29; Edmonds v. Foster, 1876, 45 
L. J. M. C. 41 : In re Breton M. and G. Life. Assoe., 1888, 39 C’h. 1). 61 ; 
11 V. Newton, 1879, 48 L. J. M. C. 77; B. Catholic. L. and F. Jnsfit., 1883, 
48 L. T. 675. 

Books. in the books of a emnpany are evidence against the 
company in respect of the matters to wliich the entries relate, in the 
same way as the liooks kept hy a tradesman are (In re Branksea Island Co. 
(No. 1), 1888, 1 Meg. 12, 2‘.\). Directors ean create no lien on the 
company’s books {In re Capital Fire Insur. Assoc., 1883, 14 Cb. D. 408), 
nor can a mortgagee of the general elfects of the coinjiany seize them {In re 
Clyne ThiplfUe Co., 1882, 47 L. T. 439). 

SccreJary. — The sj^cretary of a company is a mere servant {Barnelt v. 
South London 'Tramways Co., 1887, 18 Q. B. D. 815). He has no power 
to make reiiresentations as to the state of the coinjiany s business {Partridge 
V. Albert Life Assur., 1872, 1 6 8ol. J. 199), or strike a name off tlie register 
{WhccUerofIs case, 1872, 29 L. T. 326). 

Inierference of Court. — The Court never interferes to prescribe to trading 



182 . COMPANY 

doinpsnies what they shall do as to their own internal affairs {LaTribert v. 
Neuc^iatel AsphalU Co.^ 1882, 30 W. E. 914). Nothing could be more mis- 
(ihievous than such interference. The limit which the Court has laid down 
is a very definite and intelligible one. The sole qilestion is whether the 
step about to be taken is within the competence of the shareholders as a 
body. If it is, the matter must be left to their discretion {Mcicdougall v. 
Jersey Imperial Hotel Co., 1865, 2 Hem. & M. 534). So with directors* manage- 
ment. If they keep within their powers the Court will not interfere. 
It says in effect to a complaining shareholder: “If you want to alter 
the management of the affairs of the company, go to a general meeting, 
and if they agree with you they can pass a resolution obliging the directors 
to alter their course of proceeding ’* {Isle of Wight Buy. Co. v. Tahourdin, 
1884, 25 Ch. D. 330-; In re Professional Benefit Building Society, 1871, L. K. 

6 Ch. 862). For instance, the Court will not interfere with tlie discretion 
of directors in making a call {Odessa Tramways Co. v. Mendel, 1878, 8 Ch. 
D. 235), or attributing certain items of expenditure to capital instead of 
inconie {In re Bridgewater Navigation Co., [1891] 1 Ch. 176), or forming a 
reserve fund if the articles render such reserve fund optional {Lambert v. 
NeuehatelAsphalte 6^.,1882,30 W.E. 913), or paying losses within an excepted 
risk under a fire policy {Tannhom v. Boyal Insurance Co., 1864, 10 Jur. 
N. S. 291), or force directors on a company though duly elected against the 
wish of a general meeting {Ilarbcn v. Phillips, 1883, 23 Ch. T). 40), or compel 
directors to summon a meeting {Maulougall v. Gardiner, 1875, L. li. 10 Ch. 
'606); A shareholder who objects to the mode in wdiich the company’s business 
is carried on should retire. He cannot dissolve or wund up /die company 
.against the wish of the otlier shareholders {Sweeny v. Smith, 1868, L. li. 

7 Eq. 324). 

But the Court will interfere, either by injunction or by exacting an 
undertaking, to prevent directors acting in violation of the constitution of 
the company before the company can meet, if their so acting will be likely 
to do serious harm, such as transferring a shipjang company’s business from 
London to Southamiiton {Harben v. Phillips, 1883, 23 Ch. D. 32) ; and it 
will also interfere to prevent a majority jienefiting themselves at tlie 
'expense of the minority by, for instance, compromising an action for a 
consideration and ap])roj»riating the consideration among themselves 
^Menier v. Hoo 2 ^er's Telegraph Worhs, 1874, L. 11. 9 Ch. 350). 

Promoters and Promotion. — The constitution of a company, sketched 
«,bove, is merely a means to an end — the carrying on by the company 
of some business, the building of a pier or a railway, the working 
of a mine or a patent. It is tlie person called a promoter who 
determines what this end shall be, and who sets the statutory machinery 
of formation in motion. Promoter is a term not of law but of 
business, summing up, as Bowen, L.J., said, a number of business 
operations familiar to the commercial world by which a company is 
generally brought into existence {Whaley Bridge v. Green, 1879, 5 Q. B. D. 
109). Promoter in the Directors’ Liability Act, 1890, s. 3, subs. (2), means a 
person who was a party to the preparation of the prospectus otherwise 
than in a professional capacity. Preparing or settling the prospectus, 
forming the company, negotiating agreements between vendors and an 
intended company, providing directors, making contracts for the company, 
or otherwise actively engaging either alone or in co-operation with others 
'in the formation of a joint-stock company will make a man a promoter 
{Bagnall v. Carlton, 1877, 6 Ch. D. 382 ; Emma Silver Mining Co. v. Grant, 
1879, 11 Gh. D. 936) ; but a mere projector is not a promoter {Erlanger v. 



|;l V COMPAlnr ' 185. 

^ 

Jfei? ^omlmro PhoigfliMe Co., 1877, 3 App. Cas. 128S). Whether a person is 
or i iiot a promotbr is a question of fact, not of law, and must in each case 
be determined with due regard to all the circumstances {In re Whaley 
Bridge v. Green, mj^). This is all that can be said. Persons combining 
as promoters of a joint-stock company are not partners so as to be liable 
for each other’s acts {Hamilton v. Smiih, 1858, 5 Jur. N. S. 32; Beynell v. 
Lewis, 1846, 15 Mee. & W. 517, 529), but they may be {ibid.). Promoting 
sjmdicates, incoiporated and unincorporated, are very common now. 

The promoter, as Lord Cairns remarks in Erhwgcr v. i\w Sombrero Co, 
{supra), has in his hands tlie creation and moulding of the company. He has 
the power of defining how and when, and in what shape and under what 
supervision it shall start into existence and begin to act as a trading corpora- 
tion. It is he trho selects the directors, who gives them such powers as he 
chooses. It i8*he who settles the regulations of the (‘oiuj)any — regulations 
under which the company as soon as it comes into existence may find itself 
bound to anything, not in itself illegal, whi(*]i the i>romoter may have 
chosen. This control of the promoter over the company — so plenary and 
absolute — involves a correlative responsibility, and out of this responsibility 
arises the doctrine, now well settled, of the fiduciary relation c'f Liie 
promoter towards the company he creates. It is an artificial doctinie this 
fiduciary relationship of tlie promoter, an extension of the doctrine of 
agency, a sort of agency by anticipation ; for the jiromoter is not strictly 
speaking an agent of or trustee feu* the com])any before incorporation, but it 
is a salutary and necessary fiction of equity for the jn’otection of the 
company. In virtue of this fiduciary relationshij) the promoter is account- 
able to the company for all moneys secretly obtained by him from it. 
Secretly, that is the gist of the- wrong. The law does not say a promoter 
may not make a pre^fit out of a company he promotes ])rovided he makes 
full and fair disclosure to the com))any of what he is getting, and the 
company assents to it. There are three ways in which a promoter may 
get a profit legitimately. He may get it — (1) from the company; (2) 
from the com[)any’s vendor ; or (:») lie juay lie at once vendor ami ja-omoter, 
and get it in that way. (1) If, fin* instance, the articles of a comjiany 
provide that promotion money, a sum say of £10,000, shall be jiaid by the 
company to its promoter for liis services, nothing, legally 8|>eaking, can bo 
said against it. (2) Tlie promoter may receive a commission from the 
vendor in cash or fully-paid sharers. To make him accountable to the 
company for such commission it must be shown that the jirice at which 
the property w'as sold to the company had been swollen and exaggerated 
purposely and fraudulently for the jiurpose of making the company pay 
promotion money in adiliti<ni to wdiat is understood to l>e the real purchase 
money, as between the parties. Lydney and Wiypool Iron Vo, v. Bird, 1886, 
33 Ch. D. 85, is a good illustration of this. (3) The third case, where the 
promoter is also vendor, is well exemjdificd in ErUmyer v. New Sombrero 
Phosphate Co,, 1877, 3 App. Cas. 1236. The vendor-promoter there— a 
syndicate, of which Baron Erlanger was the animating spirit— had an island 
to sell, rich in phosphates. The syndic^ite formed a company to buy it, but 
the board of directors with which they furnished the company they created 
were their own nominees — mere dummies ; under these circumstances the 
company was held*entitled to rescission of the contract for sale. ITiere is 
nothing, as Lord Cairns pointed out, to prevent an owner of property from 
promoting a cony)any to buy it, but if he does so it is incumbent upon him 
— the promoter- vendor— to provide the comimny with an executive, that is 
to say, with a board of directors, who shall both be aware that the property 
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which they are asked to buy is the property of the promoters, and who 
shall be competent and impartial judges as to whether the purchase ought 
or ought not to be made. The good sense of this is obvious. As to the 
rights of the company where rescission has become impossible, see In re Cape 
Breton^ 1886, 29 Ch. D. 195, and Ladywell Mining Co, v. Brookes, 1887, 35 
Ch. D. 413. A vendor-promoter will not be less a promoter by putting 
in a nominee-vendor to sell to the company {Olosier v. Bolh, 1890, 43 
Ch.D.442), 

Preliminary Agreements, — In the process of promoting, a preliminary 
agreement is almost indispensable ; the directors must be able when the 
company is formed to come forward with a well-defined scheme, must be 
able to tell tlie public that there is a property which the company has 
acquired or can acquire, and on what terms. For this purpose a preliminary 
agreement is prepared, and it takes commonly one of two«-forms: (i.) an 
agreement by the vendor with a trustee for the company, defeasible on non- 
adoption by the company ; or (ii.) a draft agreement by the vendor with the 
company. In either case the agreement is referred to in the articles of the 
company when formed as proposed for adoption by the company, and 
the articles constitute an authority to the directors to adopt it; but such 
authority does not relieve the directors of the duty, as agents of the com- 
j)any, of taking the terms of the proposed agreement into careful considera- 
tion as business men, and seeing that the company is not being taken advan- 
tage of. The improvident adoption by directors of ciit-and-dried agreements 
made by promoters, in their own interests, with the company, is one of the 
most common causes of ruin to companies. Where the agreement covers 
freeholds, leaseliolds, etc., subject to a mortgage, patents, licences, trade 
marks, copyrights, book debts, goodwill, or the benefit of contracts, ad mlorem 
duty will, under sec. 59 of the Stamp Act, 1891, have to be paid, but not 
where the agreement is for the sale of any estate or interest in (1) lands, 
tenements, hereditaments, or heritages ; (2) property locally situate out of 
the United Kingdom ; (3) goods, wares, or merchandise ; (4) stock or 
marketable security; (5) any ship or vessel (see A\\)iiy Stamp Duties, 4th 
ed., 116-120). 

The Prospectus — Office of, — ^Where a company is a public company as 
distinguished from a private company, that is to say, when it intends to 
appeal to the public to subscribe its capital, the first step after registration 
of the company is to issue a prospectus. The proi)er office of a prospectus 
is to invite the public to take shares in the new company. When the 
shares have been allotted, its office is exhausted, and the liability of those 
who issue the prospectus to the allottees does not follow tlie shares into the 
hands of the transferees {Peek v. Gurney, 1873, L. E. 6 H. L. 377). 

Duty of those who Isstie, — The prospectus issued to the public is the 
basis of the contract to take shares {Puhford v. Richards, 1855, 17 Beav. 
87), and those who put before the public such a prospectus to induce them 
to embark their money in a commercial enterprise ought, as Lord Herschell 
said in Derry v. Peek, 1889, 14 App. Gas. 337, 376, to be vigilant to see 
that it contains such representations only as are in strict accordance with 
fact. This duty, whicli requires in these days to be emphasised, is well 
stated by a very distinguished Vice-Chancellor (Kindersley) in words which 
Lord Hatherley called a “ golden legacy.” “ Those who issue a prospectus,” 
said the Vice-Chancellor, “ holding out to the public the great advantages 
which will accrue to persons who will take shares in a proposed undertaking, 
and inviting them to take shares on the faith of the representations therein 
contained, are bound to state everything with strict and scrupulous accuracy. 
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and^iiot only to abstain from stating as fact that which is not so, but to 
omife no one fact within their knowledge the existence of which might in 
any degree affect the nature or extent or quality of the privileges and ad- 
vantages which theiprospectus holds out as inducements to take shares 
{New Brunswick Central Rwy. Co. v. M^iggcriiigc, 1860, 1 Drew. & Sm. 881), 
approved by Lord Chelmsford {Central Ewy. Co. of Venezuela v. Kisch, 
1867, L. R 2 H. L. 113). 

Disclosure of Contrcu^ts in. — Not content with this, the Legislature in the 
Companies Act, 1867, inserted a section (s. 38) requiring every pros[)ectua 
to specify “ the dates and names of the parties to any contract entered into 
by the company or the promoters, directors, or trustees thereof, before the 
issue of the prospectus ** ; in deiault, the prospectus to he deemed fraudulent 
on the part of the promoters, directors, and ofti(‘ers of tlie c(»mpany know- 
ingly issuing the same as regards any person taking shares in the conifwiny 
on the faith of such prospectus unless he should have had notice of such con- 
tract. The section includes parole as well as written contracts {Capel v. 
Simes Gow})o»ition Co., 1888, 36 W. 11. 689), and, as construed in Cover's case 
{In re Coal Economising Co., 1875, 1 Ch. D. 200), covers every contract which 
would assist a person in determining whether lie would heconie a sha-v:- 
holder in the company. It is no defence to non-disclosure that tho jiro- 
inoter or director bond fide believed that the contracts need not by law be 
set out {Twycnm v. Grant, 1877, 2 C. P. D. 46i)). The diiiiculty of knowing 
wdiat contracts to disclose, sometimes a disclination to disclose them, has 
led to the adoption of a waiver clause in prosjiectuses. The validity of 
such a clause has never been adjudicated upon, but must be regarded as 
extremely doubtful. The remedy under the section for non-disclosure is a 
personal one against the wrong-doer {Covers case, supra). Jn re Eagnall 
& Co., 1875, 32 L. T. 536 ; Cornell v. Hay, 1873, L. P. 8 C. V. 328 ; Sulllran 
V. Mitcalfe, 1880, 5 C. P. D. 455 ; Craig v. Phcllins, 1876, 3 Cli. D. 722 ; and 
Itedgrave v. Hurd, 1881, 20 Ch. J). 14, are other illustrative cases. 

Directors' LMility Act. — In the Directors' Liability Act, 1890, the 
Legislature has gone a step further, and has made liable for untrue state- 
ments in a prospectus not only persons who are directors at tin* time of the 
issue of the |)rospectus, but every person who hits authf)riseil himself luniig 
named in the ])rospectus as a director or as having agreed tn become, eitluir 
immediately or after an interval of time, a director, ami vxovy ])romoter of 
the company and every person who has authorised the issue of the ])ro- 
spectus. If a person's name is improperly inserted as (lire«*tor, In? is to be 
entitled to indemnity or contribution (ss. 4, 5). It is a sarcastic commentary 
on the supposed necessity of this Act that there has not in tlui course of 
seven years been a single reported deidsion on it, Init it iiiay have made 
directors more careful. 

Fraud aiui MisrejnrMntation in Prospectus. — Su])posing then a prospectus 
to contain untrue statements, what are the remedies of a person who has 
taken shares on the faith of it ? They are two : (1) an action lor rescission 
of the contract ; (2) an action of dec eit. 

First as to resc-ission. The statements in the prospectus are 
the basis of the contract between the shareholder and the company, and, if 
false, the company cannot keep the contrac't {Ranger v. Great Western 
Rwy. Go., 1857, 5 H. L. 86; In re Reese River Silver Mining Co., 1867, 
L. R 2 Ch. 615 ; Central Rwy. Go. of Venezuela v. Kisch, 1867, L. R 2 
H. L. 99 ; Lynde v. Anglo-ltaiian Hemp Spmning Co., [1896] 2 Ch. 178). 
It is only necessary to prove that there was a material misrepresentation 
{Derry v. Peek, 1889, 14 App. Cas. 337, 359). It makes no difference that 
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the taisrepresentation was an innocent one {Arkwright v. Newbauldf 1880« 
it Ch. D. 320). The misrepresentation must, however, be one of fact 
{Eaglesfield v. Marguis of L<mdonderry, 1876, 4 Ch. D. 709), and the share- 
holder must prove that he took the shares on the faith of it {Jennings v. 
Broughton, 1853, 17 Beav. 239); but it is not necessary that the misrepre- 
sentation should be the sole inducement {NicoVs case, 1859, 3 De G. & J. 420 ; 
Arnison v. Smith, 1889, 41 Ch. D. 369). A contract to take shares induced 
by misrepresentation or fraud is not, however, void, but voidable only at 
the option of the party defrauded. Until avoided it is valid {Oakes v. 
Turguand, 1867, L. E. 2 H. L. 375). The question therefore arises. Has the 
claimant for rescission with notice of the misrepresentation or fraud elected 
to affirm the contract, as, e.g., by dealing with the shares, or not ? {Clough v. 
London and N.-W. Bwy. Co„ 1871, L. E. 7 Ex. 35 ; NicoVs case, supra ; Ex 
parte Briggs, 1866, L. E. 1 Eq. 483 ; In re Mount Morgan Wist Gold Mines, 
1887, 56 L T. 622). If he has, his remedy is gone. Delay in rescinding is not 
only evidence of an intention to affirm, but is a bar to rescission on another 
ground, viz. that the shareholder’s name being on the register may have 
induced other persons in the meanwliile to alter their position {In re Cachar 
Co,, 1876, 2 Ch. D. 417). A man must not play fast and loose — he must 
not say, I will abide by the company if successful, and I will leave the com- 
pany if it fails case, 1870, L. E. 9 Eq. 263) ; nor is it enough for the 

shareholder to repudiate {Hare's case, 1869, L. E. 4 Ch. 503). He must 
follow up the repudiation by taking stei)s to have his name removed from 
the register {In re Scottish Betroleum Co,, 1883, 23 Ch. D. 413). If he does 
so — if he commences an action to rescind before winding-uj) begins — he has 
a right to have his name removed from the register tliougli a winding-up 
order is made before judgment for rescission {Bees(* River Silver Mining Co, 
V. Smith, 1869, L. E. 4 H. L. 64; Ex parte Boyle, 1885, 33 W. E. 450). If 
he does not, winding-u)) is an absolute bar to relief because the rights of 
creditors liave intervened {Oakes v. Ihirguand, 1867, L. E. 2 H. L. 325). A 
suppressio veri in tlie prosi)e(Jtus may entitle a shareholder to rescission, but 
it must be a suppression of something which ought to be disclosed {New 
Brunswick and Canada Rwy, Co, v. Conyheare, 1862, 9 H. L. 724). The 
following misrepresentations have been held to entitle to rescission : as to the 
persons to be directors (/?i rc Scottish Petroleum Co,, supra) ; as to the price 
to be paid for a concession {Central Rwy, Co. of Venezuela v. Kisch, 1867, 
lu E. 2 H. L. 99) ; as to there being a contract when there was only negotia- 
tion {Ross V. Estates Investment Co., 1868, L. E. 3 Ch. 682) ; that a mine was 
working” when it was worthless {In re Reese River Silver Mining Co., 1866, 
L. E. 2 Ch. 604) ; as to shares having been subscribed when the subscription 
was only a sham {Arnison v. Smith, 1889, 40 Ch. D. 667). Cases in which 
it was held there was no sufficient misrepresentation are — Bellars v. Tucker, 
1884, 13 Q. B. D. 562 ; as to prospective ])rofit8 {Moore v. Explosives Co., 
1887, 56 L. J. Q. B. 235) ; as to manufacturing capacity {Bentan v. Macneil, 
1866, L. E. 2 Eq. 352, and In rc British BurmahLead Co,, 1887, 56 L. T. 815). 
A false report made by directors to a general meeting will not entitle a person 
who, on the faith of the report, buys shares from a shareholder to rescind 
his contract ; but it is otherwise if lie takes his shares from the company 
{Ex parte Worth, 1859, 4 Drew. 529). See also New Brngiswick Co. v. Cony^ 
bears, 1864, 9 H. L. 724 ; NicoVs case, 1859, 3 De G. & J. 387). 

‘ Deceit, Actwn for. — The other remedy of a shareholder who has been 
induced to take shares by misrepresentation or fraud in the prospectus is an 
action for deceit. An action for deceit differs essentially from one brought 
to obtain rescission {Berry v. Peek, 1889, 14 App. Cas. 369). In an action 
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fot^deceit the plaintiff has to prove (i.) actual fraud ; (ii.) that the fraud was 
an toducing cause to his contracting; (iiL) that he was misled by it; (iv.) 
that he suffered loss as a natural consequence of his doing so (Smith v. 

1883, 9 App. Cas. 187 ; Deii'y v. Feek^ supra). The Diiectors* 
Liability Act, 1 890, has now made it no longer necessary in an action in 
the nature of deceit against directors to prove actual fraud. It is sufticient 
primd facie that the directors or persons re8j)onsil>le for the prospectus 
have made untrue statements theitiin. Once this is proved, the onus is 
then cast on tlie directors to prove that tliey had reasonable ground to 
believe, and did up to the time of the allotment of sliares believe, that the 
statements were true. As to what is reasona}>Ie ground to l^elieve, see 
Glasier v. BolL% 1890, 42 Ch. D. 458; Arnuon v. Smith, 1889, 41 Ch. D. 
348 ; Peek v. Derry, 1887, 37 Ch. I). 541). If the untrutli is contained in an 
extract from a report by an accountant, engineer, valuer, or otlier ex})eji, the * 
onus is on the directors to show that the extract was a fair representiition 
of the report. Ifet even then tlie director will be liable if it is proved 
that he had no reasonable ground to l)elicve that tlie person making the 
report was competent to make it. A deceived shareliolder’s keej»ing tlio 
shares will not bar an action by him for deceit as it would f(»r icsosmou 
(Arnison v. Smith, 1889, 41 Ch. D. 361). ^ 

The executor of a deceased director is not lial>le in an action of deceit, if 
the (Rector’s ^estate lias got no benefit from the representation (Feeh v. 
Oiirney, 1873, L. R 6 H. L. 393). An action for deceit is barred at the end 
of six years (21 Jac. i. c, IG). 

A person who makes a false report or valuation recklessly or with gross 
negligence, knowdiig it is to be used to induce third jiersons to advance money 
oil the faitli of it, is personally liable to the persons so deceived (Cann 
V. Willson, 1888, 39 Ch. D. 39 ; see also Schoks v. Jlrook, 1890, 63 L. T. 837 ; 
64 L.^T. 674). 

Undervmtmy Agreements. — Promoters do not always trust to a, pro- 
spectus to get the capital they want. This is the age of insurance — an 
age in which every prudent man of business covers all the risks lie can, 
and the risk of non-subscjijition of its capital is to a comjwiny a serious 
one. If it fails to get tlie funds it w%aiits, it cannot cany (»ut its projected • 
purchase contracts, and the property is returned dejuet'iated on tlie vendor* s 
hands. To guard against this contingency the company’s cajiital is often 
underwritten in whole or in part before issue. The form which the under- 
writing agreement usually takes is that of a letter addi(?ssed by the under- 
writer to the promoter, undertaking — that is oflei-ing to undertake — for a 
commission to subscribe or find responsible subscribei’s for say 10,000 shares 
— the underwriter’s liability to lie reduced rateably in the pro]>ortion in 
which the shares are subscrilied by the publiit, and authorising the promoter, 
in the event of the underwTiter not subscribing or finding responsible 
subscribers, to send in on the underwriter's behalf an a])plicatiou for the 
Iiroper amount of shares wdiich the underwriter is in the event bound to 
take. It w’as until recently supposed tliat a company could not properly 
pay for the placing of its shares (Lydney andWigpool Iron Co. v. Bird, 1886, 
33 Oh. D. 85 ; In re Faure Electric Co., 1889, 40 Oh. 1). 141); but the dicta 
in these cases have l>een reconsidered in Metropolitan Coed Consumers A^oe. 
V. Scrimgeour, [1895] 2 Q. B. 604 ; and it must now lie taken that a limited 
company may pay a reasonable commission for getting its sliare capital 
subscribed as it may for advertising the company’s iiroperties. The 
commission allowed in that case as reasonable was 2^ per cent., but there 
are many companies which would not be underwritten on those teiins, th© 
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insurance rate varying, of course, with the sea-^ing qualities of the 
venture. In such a case, wliere a high rate of commission has to be paid to 
underwriters, it must be paid, if at all, by the promoter-^vendor, and this 
is now the usual course. t 

Underwriting agreements have been frequently before the Courts of 
late; underwriters, if the company proves a failure, catching at every 
technicality to evade their obligations. The defences fall into two classes: 
either that some condition precedent has not been fulfilled {In re Harvey 
Oyster Co,^ [1894] 2 Ch. 474; Brussels Palace of Varieties v. ProcTeter, 10 
T. L. R 72), or that there was no authority on the promoter's part to apply. 
On the latter point two cases are instructive — In re Henry Bentley & Co,y 
1894, G9 L. T. 204, and In re Consort Deep Level Gold Mining Co.y [1897] 

1 Ch. 575. 

In the former, In re Bentley & Co.^ there was on the face 'of the under- 
writing letter an apparent authority to the promoter to apply to the 
company for sliares on the underwriter's behalf, qualified by a private 
letter between underwriter and promoter, but unknown to the company, 
and the underwriter was lield estopped from denying the authority, lii In 
re Consort Deep Level Gold Mine {supra) the defect of authority was apparent 
on the face of the applicjation presented to the company, and the Court of 
Appeal decided there was no estoppel. An underwriting offer, like any 
other offer, must l)e accepted, and the acceptance communicated to the 
offerer, to constitute a contract in law ; see also Sangstcr v. Netter, 1893, 9 
T. L. R 441, and In re Hempy Yarn^ and Cordage Co.y Hinxlleys case, [1896] 

2 Ch. 121. 

Going to Allotment — If a company's capitiil is only partially subscribed, 
the directors have then the difficult task of deciding whether they will go 
to allotment or not. There is nothing in the Comi)anies Acts to lead to the con- 
clusion that no business can be carried on until the whole of the proposed capital 
has been subscribed {MDougall v. Jersey Imperial Hotel (/a,1864,10 Jur. N. S. 
1043), and a shareholder cannot therefore get his money back on that 
ground, or on tlie inadequacy of tlie subscription, for each coadventurer has 
subscribed on the faith of all being embarked in one common undertaking 
{Baird v.i?oa9,1856,2 Macq. H. L. Cas. 61); but a company may, by its articles, 
provide — it rarely does — tliat the business of the company shall not be 
commenced until a definite amount or the whole cajutal has been subscribed 
{Ornamental Pyrograyhic Woodirorh Co, v. Browns 1864, 2 H. & C. 71). The 
subscription of the fixed amount is then a condition precedent to commenc- 
ing business {Peirce v. Jersey Waterworks Co., 1870, L. R 5 Ex. 209 ; North 
Stafford Steel Co. v. Ward, 1867, L. R 3 Ex. 172) ; and pending it the company 
remains in a state of suspended animation. If there is nothing about it in 
the articles, the directors must exercise their discretion as business men in 
going to allotment. When the subscriptions are so few that the scheme 
must necessarily become abortive, the directors ought to return the share- 
holders* money ; but directors cannot be held liable for misfeasance in going 
to allotment on insufficient applications if they have acted bond fide {In re 
Madrid Bank, 1866, L. R 2 Eq. 216; Grimwade\, Mutual Society,- lHh, 
52 L. T. 409). To render them liable in such a case there must not only be 
mala jides, but the allotments so made must have caused logs to the company 
{In re Liverpool Household Stores, 1890, 59 L. J. Ch. 621). 

Pnvate Companus, — There are a class of trading companies now very 
numerous — numbering, indeed, nearly a third of those registered in the 
course of the year — known as “ private ” companies. A private company is 
in all respects, in formation and constitution, the same as an ordinary 
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tra^g company, with this difference, that the private company does not 
ap^Ml to the public for its capital The genesis is this: A firm, or it may l)e 
a single trader, wishes to get the advantages of incorporation, and to obtain 
them the partners tvail themselves of the machinery provided by the 
Companies Act. The business goes on just as before, only that the firm is 
clothed with a corporate character. Many advantages flow from incorpora- 
tion, advantages which are forcibly pointed out by Mr. Palmer (Co, Pre,, 
6th ed., ^4). The chief of these advantages is, of course, that of trading 
with limited liability — a protection specially valuable to memlx^rs of a firm 
in consequence of the serious risks which a partner, by the law of England, 
runs from the negligence or fraud of his copartner. There is the further 
advantage, that the powers of the directors of a company can be defined by 
articles of which all persons dealing with the company have notice. Tlie 
restriction in ft partnership deed on the powers of a partner is of no efficacy 
against outsiders dealing with the firm. The (uunjuiny can borrow very 
advantageously on debentures, which an individual or a firm cannot. 
Lastly, the continuity of a company is not disturbed either by the bankruptcy, 
lunacy, or death of individual shareholders, as a partnership is. This cni,- 
venience is especially found wliere the principal i)aitncr in a firm Cies. 
Such a partner must either direct his cai)ital to be withdrawn — ai great 
inconvenience to the firm — or authorise his executors to carry on the 
business, at great risk to liis estfite and to the executors personally. 
With a private company he can bequeath his shares to trustees, who can 
let the management continue without risk to themselves, and without 
serious risk — under limited liability — to the estate. Special provisions 
are usually inserted as to transfer of shares, ejj, tliat no share shall 1)0 
transferred to a person not a member, so long as any member is willing 
to purchase (see Palmer, Co. Pt'C., 6th ed., 4GM et acq.). 

Companies not Formed for Gain , — Besides trading companies formed for 
the acquisition of gain, tlie Comj)anies Acts provide for the inc()r})oration of 
associations not formed for the ac(|uisitioii of gain, but to preunote com- 
merce, art, science, religion, cliarity, or any other useful object (Companies 
Act, 1867, s. 23). An as.sociation of this kind may, on proving to the 
Board of Trade that it is the intention of the association to aj)])ly its profits 
or income in inomoting its objects, and not to permit payment of any 
dividend to the members,^ obtain from the Board of Trade a licence to 
register with limited liability. This licence may be granted subject to con- 
ditions. The name club, society, chamber, oj’ association can be used instead 
of comj)any, which is a convenience. An assexuation of tliis kind cannot hold 
more than two acres of land without tlie sanction of the Board of Trade 
(Companies Act, s. 21). The powers given by these sections have been 
largely used ; for instance, for athletic and football clubs, lor improving 
the breed of coach horses, for training the deaf, for working ladies* guilds, 
for musical societies, for law societies, for club-houses, for chambers of 
commerce, for charity. The most convenient way of constituting such 
a society is as a company limited by guarantee. The Board of Trade 
require the memorandum and articles to be settled by their counsel at tlie 
expense of the promoters, and a fee of five guineas for tlmt purpose must 

accompany the anplication. ^ , nr, i t tj 

Share,” as James, L.J., said in Morxee v. Aylmer ^ 1884, L. Iv. 
10 Ch. 155, “is a term indicating simply a right to participate in the 
profits of a particular joint-stock undertaking. A shareholder has merely a 

» This does not prevent the association paying interest to a member on money 
borrowed from him. 
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right tpa share in the profits of the trading. He has no right to sell any 
part of the property which belongs to the company as an undertaking. The 
business of the company is an entirety {Bank of HindvMan^H^O, L. R 6 
C. P. 74; Zuccani v. Nacupai Gold Mining Co., 1888, 68 L. T. 23). A share 
is a chose in action {Colonial Bank v. Whinney, 1880, 11 App. Cas. 426) and 

S ersonal estate (Companies Act, s. 22). Hence the shareholder’s interest 
epends on the law of the company’s domicile {Colonial Bank v. Cady & 
Williams, 1890, 15 App. Cas. 276). 

'Agreement to take Shares . — A man can only become a member of a 
company by contract {Hamley's case, 1877, 5 Ch. D. 706). To constitute a 
binding contract to take shares in a company, there must be an application 
by the intending shareholder, an acceptance by the company, and a notice 
of that acceptance to the applicant {In re Scottish Petroleum Co., 1882, 23 
Ch. D. 430). The application need not be in writing {Ex part^ Bloxam, 1860, 
33 Beav. 529). As to an application through an agent, see Ex parte Fraser, 
1871, 24 L. T. 746 ; Pwjlis case, 1872, L R 13 Eq. 566 ; and Coventry s case, 
[1891] 1 Ch. 202. Acceptance of an application is ordinarily evidenced 
by allotment, but it may be evidenced in other ways {Best's case, 1865, 2 
De G. J. & S. 656 ; In re Great Northern Salt Works, 1890, 44 Ch. D. 483). 
The shares need not be numbered {Adains* case, 1871, L. R 13 Eq. 483). 
An acceptance must be unconditional. If it introduces a new term, it is 
not an acceptance but a new offer {Duke v. Andrews, 1849, 2 Ex. Eep. 290 ; 
Pentelow's case, 1869, L. R 4 Ch. 179). Notice of the allotment need not 
be formal {Richards v. Home Assur. Assoc., L. R 6 C. P. 591) ; if brought 
home to the applicant aliunde it will bind him {Wallis' case, 1868, L. II. 
4 Ch. 325, n.). When sent by post the contract is complete as soon as 
the acceptance is put in the post, though it never reaches the applicant, 
the principle being that the applicant has made the post-oilice his agent to 
deliver the offer and receive the acceptance {Household Fire Insurance v. 
Grant, 1879, 4 Ex. D. 215; Henthorn v. Fraser, [1892] 2 Ch. 27). 
A person telegraphing is to be treated as speaking at the place 
at which the message is to be delivered {Cowan v. O'Connor, 1886, 
20 Q. B. 1). 640). An application may be withdrawn at any time 
before acceptance is notified to the applicant {Hebb's case, 1867, L. E. 
4 Eq. 9; and orally, Trumari's claim, [1894] 3 Ch. 272). Sometimes 
an application is conditional. When this is the case the question arises 
whether the condition is a condition precedent or subsequent. Wood's case, 
1859, 3 De G. & J. 85 ; Perrett's case, 1873, L. R 15 Eq. 250 ; Howard's case, 
1866, L. E. 1 Ch. 561 ; Gorrissen's case, 1873, L E. 8 Ch. 507, illustrate the 
former; Elkhigtoii's case, 1867, L. E. 2 Ch. 511 ; Fisher's case, Sherington's 
case, 1885, 31 Ch. D. 120 ; Bridger's case, 1870, L. E. 5 Ch. 305 ; Jackson v. 
Turquand, 1869, 39 L. J. Ch, 11 ; Barrett's case, 1865, 2 Drew. & Sm. 415, 
the latter. An agreement to take paid-up shares cannot be converted on a 
winding-up into an agreement to take shares not fully paid up {Anderson's 
case, 1877, 7 Ch. D. 95 ; In re Addlestone lAnoleum Co., 1888, 37 Ch. D. 
171 ; In re Macdonald & Sons, [1894] 1 Ch. 89). 

A complete agreement to take shares does not, however, by itself make 
the person who has so agreed a member of the company. The full status 
of membership is not acquired until the allottee’s name is entered in the 
register — except in the case of the signatories of {he memorandum 
(Companies Act, s. 23). See Contrihvlories, infra, p. 223. 

Payment for Shares.— When the Legislature in the Companies Act 
sanctioned the principle of limited liabuity, it made it the price of the 
privilege that the capital should be real, hot a sham, and to this end it 
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reqloired the capital to be paid up in full and no shares issued at a discount 
Almada and Tirito's case, 1888, 38 Ch, D. 415; In re Addleeionc 
LiTwbum Co., 1888, 37 Ch. D. 191 ; Ooregum Co. v. Roper, [1892] App. Cas. 
125). • 

But though payment in full was required by the Companies Act, that 
Act said nothing about the mode of imyment, and accordingly a company 
often accepted from a shareholder payment for shares in kind — an hotel 
company, for instance, in plate or furniture {Elkingtons case, 1866, L. E. 
2 Ch. 511; Pellatt's case, 1866, L. li. 2 Ch. 527). This practice was 
susceptible of great abuse ; it tended to make the (*4ipital a sham without 
any certain criterion of value, and in order to jmt a stop to it the Legislature 
in the Comjiauies Act, 1867 (s. 25), provided that “every share in any 
company shall he deemed and tiiken to have been issued and to be 
held subject to the payment of the whole aiiiount in cash, unless the 
same shall have been otherwise determined by a contract duly made in 
writing and filed with the llegistrar of Joint-Stock Companies at or before 
the issue of such shares.'* If there are cross money ])ayinents presently 
enforceable — if the shareholder owes the company £100 on his shares and 
the company owes the shareholder £100, it is a useless formality for the ‘share- 
holder to hand the money over the counter to the company and for the 
company to hand it back again to the shareholder {Spargoa case, 1872, L. 
li. 8 Ch. 407). /This, therefore, is payment in cash {In re Bairotv-in-Furness 
inredment Co., 1880, 14 Cli. D. 403 ; In re Carnage Co-operative Supply 
Aii.wcia(ion^ 1884, 27 Ch. 1). 322; In re Johauneslcrg, [1891] 1 Ch. 129). 
But a mere agreement by a conij»any to pay a sum of money contempor- 
aneous witfi an agreenuuit by an intended payee to take sliarcs is not “ pay- 
ment in cash** {Arnot's case, 1887, 36 Ch. D. 702), still less is a stipulation 
for i)repayment of shares by set-off of a debt payal)le in future “ payment 
ill ciish** {Kenfs case, 1888, 39 Ch. I). 259). 

Iiegidered AgrcctneiiU. — The alternative which the Lt^gislature offers in 
lieu of juiyment in cash is a rc.gisteretl agreeimmt duly made in writing. 
I'he conditions of this registered contract are conveniently summarised by 
Fry, L.J., in In re Netv Ebcrkardt Co., Ex parte Menzici^, 1890, 43 Ch. D. 129. 
]?irst, there mu.st be, on or before the date of the issue of the sliares, a 
contract (see v. [1896] App. Cas. 614); secondly, that con- 

tract must be duly made in writing; and tlnnlly, that contract must be tiled 
with the registrar. To constitute a contract “ duly made in writing** the 
allottee of the shares must sign as well as the company. A ])ar()le accept- 
ance by the allottee is insuttici(uit. The contract need not, however, specify 
the number of the shares {FordcH wise, 1885, 33 \V. 11. 839). The articles of 
association are not a “ contract in writing** within sec. 25 {Pritchard's case, In 
re Tayarone Mining Co., 1872, L. K. 8 Ch. 1)56). Thus where articles of 
association duly registered provided that the conqiany should enter into an 
agreement to purchase a mine in consideration in part of certain fully-j^aid 
sharcis, this was held not a “contract duly made in writing** between the 
vendor and the company within sec. 25. The effect of such a clause is simply 
to give the (lirectors authority to make such a contract. The contract to be 
registered iiiust be with some one external to the company {Crixlciftiers case. 
In re Caribbean Co., 1874, L. K. 10 Ch. 614) ; but the person external to 

the company need not be a person unconnected with the company he 

may be, for instance, a director or promoter {Anderson's case, 1877, 7 Ch. 

105).^ The contract must also show a consideration for the shares 
{Cricktner's case, ««y?ra), and it must be an adeciuate consideration, that is, 
the equivalent of cash ; for a registered contract under sec. 25 regulates only 
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the mode of payment ; it does not exempt the shares from being paid up in 
full {In re Addkstone lArnUum Co., 1888, 37 Ch. D. 295 ; In re Almada ccnd 
Tirito Co., 1888, 38 Ch. D. 425 ; In re Eddy stone Marine Insurance Co., 
[1892] 2 Ch. 423). The law may be stated thus : R on the face of the 
contract it appears that the directors have in the exercise of their discretion 
accepted the consideration, whatever it be — land, copyrights, a concession, 
as the equivalent of the cash payable on the shares allotted, the Court will 
not go into the adequacy of the consideration {In re Wragg Limited, [1897] 1 
Ch. 796); but if there is anything to impeach the hona fides of the transaction, 
the Court will go behind it and direct an inquiry as to the value of the 
property comprised in the contract {FelVs case, 1869, L. R 5 Ch. 11). 
The contract must be registered “ on or before ” the issue of the shares, be 
substantially contemporaneous, that is, with the issue of the shares. Where 
owing to inadvertence it has not been registered in time,* the Court has 
allowed registration nunc pro tune even after winding up {In re Prese>rvation 
Syndicate, [1895] 2 Ch. 768), but it must be satisfied that there are no 
creditors, or that if there are they consent. As to the sufficiency of filing 
a sub-contract, see In re Kharaskhoma Exploriyig Syndicate,^. N. 1897, 58. 
If shares have been duly issued as fully paid under a registered contract, 
the protection of the contract enures for the benefit of a transferee of the 
shares issued under it, though the transferee has ])aid nothing, and has 
been presented with the shares by the company’s vendor. Sometimes this 
case arises. A company’s vendor stipulates to be paid in fully-paid shares, 
but no contract is registered to make the shares — in law — fully paid. If 
in such a case the shares have been allotted to the vendor and registered in 
his name, and he knows it, he will be liable as a contributory ; but if he 
has not acquired the full status of a shareholder, and the contract is still in 
fieri, the Court will not specifically perform it by putting him on the 
list of contributories {Ex parte Sandys : In re liailway Time-Tahles 
Publishing Co., 1889, 42 Ch. 1). 98), because a ])erson who has only agreed 
to take shares which are fully paid up is not to be compelled to take 
something quite different {Arnots case, 1887, 36 Ch. 1). 702, 711). 

Certificates , — A share or stock certificate, as Lord Cairns said in Shrop- 
shire Tramways Co. v. It., 1874, L. R 7 JI. L. 509, is a solemn affirmation 
under the seal of the company, that a certain amount of shares or stock 
stands in the name of the individual mentioned in the certificate. Share 
certificates are the proper documentary evidences of a shareholder’s title 
{SociM Generate de Paris v. Walker, 1886, 11 App. Cas. 29 ; Companies Act, 
s. 31), and every shareholder is commonly by the articles (Table A, Art. 2) 
entitled, on payment of Is. or other small fee, to a certificate specifying the 
shares held by him and the amount i)aid up thereon. The certificate does not 
itself give a title, but the certificates are the indicia of title which a 
transferee must have for production to the company before he can get his 
title perfected by registration {Colonial Bank v. Whinney, 1886, 11 App. 
Cas. 437 ; Shrojtshire Union llwg. Co. v. i?., supra). If the certificates 
are not forthcoming on a transfer, their non - production puts the 
transferee on inquiry, and prevents him setting up the title of a buyer 
for value without notice, for non constat the transferor may not have 
pledged them {SocUU Generale de Paris v. Walker, 1^86, 11 App. Cas. 
20). By giving a certificate the company arms the transferee with the 
power of holding himself out to all the world as the owner of the shares, and 
a bond fide buyer from such transferee may therefore under the doctrine 
of estoppel maintain an action against the company, not as the real owner 
of the shares, but as a person whom the company is bound to treat as the 
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refll owner {Simm v. Awflo-Amcrkan Telegraph <7o., 1879, 5 Q. B. D. 188 ; 
T0mkiimn v. Balku Cotmlidaied Co,, [1893] App. Cas. 396). The doctrine 
of estoppel applies in favour of an original allottee as well as a transferee 
{Parhtry's ease, [1896] 1 Ch. 100). 

A “ certification ” is a different thing from a certificate (Bishop v, Balkls 
Consoluiatcd Co,, 1890, 25 Q. B. 1). 512 ; In rc Coiu^^ssions Trust, [1896] 
2 Ch. 757). 

Preference Shares . — Preference shares are now an iini)ortiint element in 
the sclienie of coin|)any organisation. Tliey constitute an attraction to 
investors. They are also often the only means which a comimny, financially 
water-logged, has of raising fresh capiUil. The power of a company to 
create a j>reference has heen a goml dcyil canvassed. A company *8 memo- 
randum may undoubtedly authorise its giving a preference, and if it does 
explicitly give priority to a certain class or classes of sliareholders, that 
priority cannot be touched by anything in the articles — the comjmny must 
reconstruct to get rid of it. Ihit if the* memorandum is silent on the subject 
the articles mav then ex]»lain it (Ilarnson v. ^fe,v^ean Ilwy, Vo., 1874, K li. 19 
Eq.:5 5«S) and confer a ]iriority. KiiuU*rsley, V.-C., in Huff oh v. Svarhorofo.h 
Cliff Hotel fV,18()2, 2 l)rew.& Sm. 514,ex]>re8scd auo])inion that thecoTiOMiiy 
could not do so, as it would tluuvby be altering the constitution of the com- 
pany, whicli contemplated c<juality ; but the ]u*esuinption of ecpiality is one 
which arises, n(<t from the nKMuorandunud association, but from the general 
principles of bankruptcy, and it is thenubre iu> violation of the constitution 
of tlic company for the articles, in the silence of the memorandum, to give 
a priority, whether of dividend or capital, or both, to one class of share- 
liohlers one over another (Atidretrs v. Gas M ter Co., [1897] 1 Ch. 301). Tlio 
usual cour.se is in stating the ca]>ital of the company in the memorandum 
to reserve powei* to attach to any class of shares any ]>referential, deferred, 
qualified, or sp(*cial riglits, privileges, or conditions, and then in the articles 
to declare what the juniorities shall be, a matter ]>e(*uliarly ])roj»er fur. the 
artichis — a.s the contract between the shareholders — to deal with. 

iVehuence sliaieladders can only claim such j)referenee as may 1 h 3 
exjuessly provide<l by the memorandum tu* articl(?s, r.//. as to th(5 <lividend 
l»eing cumulative or not (Sfa/ihs v. Eastman Photoi/raphic Materials Vo,, 
[1890] 2 t'h. .‘;03). A juovision for ]»n*ferentia.l (flrulrud will give no right 
tii ]:)referencc in the distribution of surjdus myuVui in the event of a dissolu- 
tion (//t rr Liutfliut. ImUarubher t/u., J807, L. B. 5 Ivj, 510; (rrijlith v. Payei, 
1877, 5 Ch. 1). 894). Thus wliere a comj)any was divided into A shure- 
liolders with a preferential dividemd and ]> ordinary shareholders, the 
surplus capital was held distributable among both cla.sse8 pro rata without 
any preference, tbougli tlie A sliareholders had contrihnUid all the ctipital 
ainl the B sliareliolder.s only some woiihless jiatenls (In rc London India- 
rubber Vo., supra). But the naniioramlum or artixdes may authorise a 
jireferential payment of eajutiil a.s Wfdl a.s of dividend (In rc Bangor Slate 
Vo., 1 875, L. li. ^O ¥ j {. 04). Sr» a ]»owe»n in tlie articles to increase the capital 
in such manner and to be issued with and subject to such rules, regulations, 
privileges, and conditions a.s the com]»any may think fit, will authorise the 
issue of new shares with a jueference both as regards dividends and in 
a winding-up (Hardison v. Mexican Biry. Co., L. K. 19 Eij. 308). 

Articles giving shareholders a ]u*eft*rence is not a eontraet by the coni- 
•pany to pay a preferential dividend in perpetuity which will prevent the 
company making an all-round reduction of its capital, though tlie ellect of 
such a reduction may be to transfer half the xireferencje shareholders' 
dividend into the pockets of the ordinary sluireholders (Bannatync v. Direct 
VOL. III. 13 
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l^nish Cable Co., 1887, 34 D. 287). The preference sharehojdera take^ 
subject to the statutory liability to reduction. 

Mortgage of Shares . — A legal mortgage of shares may be made by 
transfer of the shares into the name of the mortgagee/and if the shares are 
fully paid this is the best course, but if the shares have a liability attaching 
to them the mortgagee runs the risk of having calls made upon him, and U 
the company is wound up, of being placed on the list of contributories. 
BloomerUhal v. Ford, [1897] App. Cas. 156, is an instance. Accordingly it 
a common thing for the mortgagor-shareholder to deposit the certificates 
by way of equitable mortgage, accompanied by blank transfers. By doing 
so the mortgagor impliedly authorises the mortgagee to fill up the blank 
and get himself registered as the owner of the shares whenever he desires 
to realise the security {In re I'ahiti Cotton Co., 1874, L. li. 17 Eq. 273). But 
blank transfers so filled up will only pass the legal interest' in the shares 
where an instrument in writing is by the articles sufficient to transfer the 
shares {In re Tees Bottle Co., 1876, 35 L. T. 834). If a deed is requisite it 
will pass only an eciuitable interest, because a transfer executed in blank 
is not valid as a deed {Ilihblewhite v. M^Morme, 1840, 6 Mee. & W. 200). 

An equitable mortgagee of shares can only fill up the blank for the 
purpose of giving effect to the contract in his own favour, or reborrowing 
to the extent of his loan. He cannot delegate tlie authority to fill up to a 
stranger for purposes foreign to or in fraud of that contract {France v. 
Clark, 1884, 26 Ch. D. 263 ; Williams v. Colonial Bank, 1888, 38 Ch. D. 
388). An equitable mortgagee of shares, howe^'er, to whom the mortgagor 
has executed transfers in blank, has an implied authority to, sell {In re 
Kimberley North Block Diamond Co., 1888, 59 L. T. 579). A company may 
accept notice from an eiiuitable mortgagee of shares of his interest, such 
notice not being notice of a trust {Bradford Bankimj Co. v. Briggs, 1887, 12 
App. Cas. 29). 

Shares are clioscs in action within the exemption of sec. 44 (iii.) of the 
Bankruptcy Act, and a shareholder therefore who has made an equitable 
mortgage of his shares is not by reason of the shares standing in his name 
at the date of his bankruptcy reputed owner of the shares so as to make 
them pass to his trustee in bankruptcy {Colonial Bank v. Whinney, 1886, 
11 App. Cas. 426). 

Difficult (questions of priorities sometimes arise between unregistered 
transfers and equitable titles. In Book v, Williamson, 1888, 38 Ch. D. 
485, the principle laid down by Stirling, J., was that a merely inchoate title 
by an unregistered transfer is not equivalent for the purpose of defeating a 
pre-existing equitable title to a legal estate in the shares. The title by 
transfer is to be deemed inchoate only — ^if not until a complete legal title 
is acquired, at all events unless and until all necessary conditions have been 
fulfilled to give the transferee, as between himself and the company, a 
present, absolute, and unconditional right to have the transfer registered 
before the company was informed of the existence of a better title. 

An equitable mortgage is chargeable with a stamp duty of one shilling 
for every £100 (Stamp Act, 1891, First Sched. Mortgage (3)), 

Founders' Shares. — Founders’ shares originated with private companies. 
Thence they came to be frequently adopted by trading egmpanies that were 
not private, being found cx)nvenient (1) as a consideration for getting the 
company’s capital underwritten or other costs of promotion, and (2) as a 
tK>nus to applicants for shares, one founders’ share for, say, twenty 
ordinary shares subscribed. Founders’ shares usually entitle the holders 
to half or one-third of the company’s profits after payment of 7 or 10 p^ 
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eeo$^ the ordinary shareholders ; sometimes also to half the surplus assets 
on I Winding-up. Such shai-es are now much less common than they were. 

^^Is. — To make|a call there must in the first place be properly 
appointed directors (Garden Gully Quartz Mining Co. y. M*Zister, 1875, 
1 App. Cas. 46 ; Faitre Eleetrk Co. v. PhUlqmrt^ lSSS, 58 L. T. 525), and if 
the directors act by a quorum a suttieient quonim (Austin's case, 1871, 
24 L. T. 932). The articles generally regulate calls, and directors can only 
therefore make calls at such times, after such notices and of such amounts 
as are prescribed in the articles (/?t re Pyle Jrorh, 1889, 44 C.'h. D. 583). 
Directors are, moreover, trustees of the call-making ix)wer, and must exercise 
it in the interests of the shareholdei-s, and not for their own ends (Gilbert's 
case, 1870, L II. 5 Ch. 559) ; but if they are acting hand fide the Court will 
not interfere with their discretion (Odessa Iramways Co. v. Mendel^ 1878, 
8 Ch. 1). 2;»5). It is of the essence of a call that it should fix the time and 
place for i)ayiuent (Jn re Cawley A* Co., 1889, 42 Cli. D. 236), because when 
a person takes a share in a company lie thereby contracts with the company 
to j)ay the full amount oi the share, but only to pay when and if the 
<lirectors call for it to be paid up (/n re Kershaw, 1890, 45 Ch. 1>. 320;. 
A call will not therefore date from the resolution authorising the caP nmler 
Art. 5 of Table A, unless the resolution fixes time and jhice. Shares may 
l>e forfeited for juui-paynient of (^alls, but the forfeiture does not under an 
artic le, in the form of Art. 21 of Talde A, prevent, the shareholder being 
lialde to piy all calls owing at the date of forfeiture*. Interest may be 
f harged on oveidue calls (Table A, Art. 6 : and see ^fo(*lcen's case, 1869, L. It. 

Ch. 412; In re Welsh Flannel Tweed Co., 1875, L. II. 20 Kcj. 300). In an 
action for a call, tliej^roduction of the register with the alleged shareholder’s 
name in it injerlmd facie evidence of his l^eing a shareholder ( Cornwall 
Ilwy. Co. V. Mowati, 1850, 15 (^). 1>. 521). Jle])iuliation within a reason- 
able time is a good def(‘iice (GUimorganddre Iron (\). v: Irvine, 1866, 15 L, T. 
52). A sharelioldcr s ))ankrui)tey in France is uo defence,* to an action 
against him foi* calls in England (Faure Elcetrio Light Co. v. PhiUijtart, 
1889, 58 L. T. 528). After a liquidator is apj)oinU*d, he and not the directors 
is the jiroper ])erson to exercise the j)Ower of calling ii]) the* inicalled capital 
(In re Pyle Works, supra ; In re London Meiallurgieal Co., .*>2 d. N. 279). 

Transfer of Shares. — Shares an* property, and cveiy shaieliolder has 
therefore a right primd faeic to transfer them (In re Cawley <0 Co., 1889, 
42 Ch. D. 209, 231) — imleed, as Lord lyackbuni said in In re Bahia and San 
Franeiseo Rwy. Co., 1868, L. II. 3 Q. 1>. 595, the gn*fit object when joint- 
stock companie.s were established was that the shares shoidd be (apable of 
l>eing easily transferreil. A director has the same right as an ordinary 
shareholder to transfer Ids sliares (Jemg}p'H cusi*., 1859, 2 J )e (1. & J. 649 ; 
Gilberts case, 1869, L. 11. 5 Ch. 559; as to liis fpialitication sliares, quccrc, 
In re South Londim Fish Market C'e., 1888, 39 Ch. 1). 331). A voluntary 
winding-up being in coiiteiiiidation will not prevent .shareholders, though 
cognisant of the fact, transferring their shares (In rc Tawriue Co., 1883, 25 
Ch. D. 118). 

There is no obligation imposed on a transferor of slmres of seeing that 
a transferee is a proper person, but if he does not get a projier person as 
transferee — if he transfers, for instance, to an infant — he runs the risk of 
lia\ing the shares thrown back on him (Parsons & Spang* s cose, 1868, L K. 
8 £q. 656). For a person once a shareholder reinains a shareholder until 
he executes a valid transfer or his shares are duly forfeited (Heritagds case^ 
L R 1869, 9 Eq. 5). A buyer of shares imjdiedly agrees to indemnify the 
seller — to place himself exactly in the same position (for better or worse) as 
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between himself and the company as that in which the seller stood 
(Mayhew's case, 1854, 3 De G., M. & G. 848). If therefore he requires, as 
he may do, the seller to transfer to a nominee of hj^, the transfer which 
the buyer procures to be executed to such nominee must be such as 
completely to relieve the transferor from all future liability {McLxted v. 
Paine (No. 2), L. E. 6 Ex. 151). After the agreement for sale the registered 
owner is a trustee for the buyer of any benefit accruing, such as a dividend 
or an option to take new shares {Black v. Homerdmm, 1878, 4 Ex. D. 241 ; 
Stewart v. Lujiton, W. N. 1874, 171, 178). 

Certificates. — A seller of shares is bound, if the contract fixes no date, to 
deliver the certificates within a reasonable time {De Weal v. Adler, 1886, 
12 App. Cas. 141). The absence of certificates on a transfer puts the 
transferee on inquiry {SocUt6 Generale de Paris v. Walker,^ 1886, 11 App. 
Cas. 20). 

Bank Shares — Numbers, — On a sale of bank shares the numbers of the 
shares must be specified (Leeman's Act, 1867 ; Perry v, Barnett, 1884, 15 Q. 
13. 1). 388). 

One of two executors is not competent to transfer shares or stock 
registered in the name of both {Bartony. North Staffordshire Rv)y, Co., 1888, 
.38 Ch. D. 458). 

CoTwerimf Seller. — A person who contracts to sell shares before allotment 
riind finds himself cornered, i.e. unable to obtain the shares in the market to 
deliver except at an extortionate jmee, has no civil lemedy against the 
persons who liave cornered him {Salaman v. Turner, 1891, 64 L. T. 598). 

Form of Transfer . — If a company’s regulations prescribe va particular 
. course for a shareholder ceasing to 1 >6 a shai'eholder, lie can only cease to 
be a shareholder by pursuing that course {Bargatc v. Shoriridge, 1851, 

3 H. L. 312). The form of the transfer — whether by deed or not — depends on 
the regulations of tlie conqiany {SoeiM Generale de Paris v. IVamways Union 
Co,, 1884, 14 Q. 13. I). 451). If the regulations are silent, the rule as to 
.the form of transfers may be interpreted by the practice of the company 
.{Marino's case, 1867, L. E. 2 Ch. 596). Shares in a company domiciled 
uibroad, e.g. in the United States, can only be transferred by an instrument 
•efiectual by the law of the United States for that purpose {Colonial Bank 
V. Cady, 1890, 15 App. Cas. 281). 

A transfer of shares executed by tlie transferor as a deed, but leaving 
the name of the transferee blank, is void as a deed {UihUewhiie v. Marine, 
1840, 6 Mee. & AV. 200), but it may be good as an agreement {In re Barned 
Banking Co., 1867, L. E. 3 Ch. 105). 

A transfer is usually recpiired by the articles to be executed by both 
transferor and transferee (Table A, Art. 8 ; Marino's case, supra), but the 
transferee not executing is a mere irregularity {In re Taurine Co., 1883, 
25 Ch. D. 133). As to the application of Stock Exchange rules to transfers, 
see Coles v. Bri-sUnve, 1 868, L. E. 4 Ch. 3 ; Grissell v. Bristowe, 1868, L. E. 

4 C. P. 43 ; Maxied v. Paine (No. 2), 1870, L. E. 6 Ex. 132 ; Perry v. 
Barnett, 1884, 15 Q. 13. 1). 388). 

Out and. Out Transfers. — If a transfer be real, i.c. a transfer out and out 
of all the transferor’s interest, it will be upheld, although it be made 
to a mere pauper, and for the avowed purpose of relieving the transferor 
from any future liability {B. v. Lamhourne Valley Bwy. Co., 1889, 22 Q. B. D. 
466). It is the fault of the regulations of the company if they admit of 
persons becoming shareholders wlio are of no means {King's case, 1871, 
40 L. J. Ch. 366). Most companies' articles consequently contain a power 
for the directors to veto transfers. This power is only available while the 
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con^j^y is a going one {In re City of GlasgmeJBank, 1879, 4 App. Cas. 573). 
Like other powers of directors, it is a fiduciary one {In re Gresham Life 
InstSfwm 1872, L. 11 8 Ch. 449), not to be arbitrarily or capriciously 

exercised {In re Bell t^ivthers, 1891, (55 L T. 245), for so exercised it might 
mean confiscation. The directors’ duty is fairly to consiiler the fitness of 
the proposed transferee at a board meeting {In re Ceylon Land and Produce 
Co,f 1893, 7 T. L. R G92). If the jiower to reject a transfer is limited to 
shares not fully paid up, this points to a j^ecuiiiary Responsibility of the 
transferee as the juincipal elenient to Ik? regarded by the board. Directors 
cannot under a power veto a transfer!* I)ec;iu8e they disjippro\ c of the purpose 
for which it is made, #.//. to nmlti)dy votes, if there is no objectitm to the 
transferee {Moffatt v. Fnrquhar, 1877, 7 Ch. D. GOo : Pender v. Lnshingtim, 
1877, G Ch. D. 70). It seems tloubtful whether directors of a hanking 
company could i>ropcrly refuse to approve a transfer to a nominee of 
a rival hank (Jioinnson v. ('hnrtered IUinh\ IHGo, ]., 1{. I E(j. .*{2), A 
direcUu* iiiav approve a transfer to himsi‘lf {Ihirhrs case, 1870, L K. 
G Ch. 2G2). ■ 

If the“ directors have fairly (‘onsidered the question at a meeding, ami 
there is no evidence to show that tliey have acted corruptly or can^i» »- 
(uisly, the Court will not interfere with their discretion (In re (Iresltt Life 
Ansnr. Sorirfy, Kr pnrte Penney^ 1872, L li. 8 Ch. 44G). Ihit where there was 
evidence that the chairman and others of the diriH'tors had been actuated 
by feelings of hostility to the transf(*ror, the Court (»vcrr\dcd the rejectinn 
{In re Ceylon Land and Prod nee Co.,snpra), The d inn*, tors are not hound 
either out of (hurt or in Court to give their reasons for disapproving the 
transfer, and tlaar not doing so will, thertdore, not make the Court draw 
unfavourable iidcrences against them ; but if tlaw choose to give their 
reasons, the Court will consiiler whether they are h'gitimati* or not {In re 
pell liroUa rs, unjout). 

On a sale of shares according to the custom of the Stock Exchange, 
(making tlie price ])ayable on the seller handi»ig over a duly-executed 
transfer and the lertilicate), then^ is no ini]dicd guarant(*c by the seller that 
the directors shall accei>t the buyer as a tiaiisfcree, and l iiat if they do not 
accept liim the ju ice shall be refuialcd (/waaA/a Faunih rs Asstfc. v. Clarke^ 
1888,20 (). Jk I). r>7G; /n re Vaiumek and Jinyrhy CoJUrry Ke yarte 
JIarrlfi(ni, 188'), 28 (Jh. 1). He takes lla* risk. A jmavc]' is also given 

to refuse registralicui «)f a transfer where calls on the shanks an; unjjaid. As 
to this IfahhrrHty v. Maneliesfer (1. and L. lln'y. i^o., 18(J7, I*. Ik 2 0. Jk 471 ; 
Wafso/i v. paku, 1857, 23 J»eav. 294 ; and In re Ifnylal.r Piry. f 'c., 1874, L. 
R. 9 Ch. 257, may ]»e consulted. When; in such a case, the shareholder 
who.se calls wer(; in arrear had inducetl tlu; comj>any to ])f»st|ione making 
a call, and immediately transferred his shares, (he Court refused on 
equitable ju’inciples to oi’der the coni|mny at the instance of the transferor 
to register the tianshuee {F.e parle Parker^ In re JVa.flunal and 1*. M, JnAnr. 
Co.f 18G7, L. R. 2 Ch. G85). Indebtedness to the comjmny, not only for 
calls, but ill any way whaU;ver, iis for money a<lvance<l, is another ground 
on wdiieli the com]«iny nai}' — if its articles so ]>rovide {Pinheit v. Wriylii, 
1842, 2 Hafe, 120) — refuse registration of a transfer (Ex parte Etrhajer, 
1882, 9 Q. R. D. 430). 

Misdescription of the transferee is another ground on which the directors 
may veto a transfer {Payne'n ease, 1869, L. R. 9 Ecj. 22.*) ; IlV/Z/WaV case, 
L R 18G9, 9 E(|. 225, //.; Ilinprs case, 1872, 25 L. T. 40G), and for a very good 
reason, that it prevents the director-s exercising any real judgment. Direct 
approval of a transfer may be inferred {In re Prankmi hland Co.^ Ex 
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pt^e Bentinck (So. 2), 1889, 1 Meg. 23 ; NieoVB case, In re Boyai Briiisk 
Bank, 3 Be Q.&J. 433). 

If directors think the pendency of a winding-up petition a ground for 
not allowing any transfer, they should pass a resolution to allow no more 
transfers (Lowers case, 1869, L. E. 9 Eq. 595 ; Shipman's case, 1867, L. E. 5 
Eqi 219). Shares may be transferred, after a voluntary winding-up, with 
the sanction of the liquidator (Companies Act, s. 131 ; In re National Bank 
of Wales, [1897] 1 Ch. 298). 

Forged Tramfers, — A forged transfer of stock or shares does not affect 
the title of the stockholder to the stock and the dividends on it {Davis v. 
Bank of England, 1836, 2 Bing. 393 ; WaterJiouse v. L. and S.-W. Bwy. Co., 
1879, 41 L. T. 553), and the true owner of the stock or shares is entitled to 
require the company to recognise him as still being the holder of the stock 
or shares purported to be transferred {SlomanY. Bank of England, 1845, 14 
Sim. 475), and to have the alleged transfer and registration cancelled 
{Johnston v. Benton, 1870, L. E. 9 Eq. 181). Thus, where a trustee of Bank 
of England stock had forged his co-trustee’s name to a power of attorney, 
and sold the stock and absconded with, the proceeds, the bank was ordered 
to re-invest the stock in the name of the innocent trustee. The trustee 
has a right in such a case to say to the bank, “ You must make the account 
stand as it ought to stand without regard to the unauthorised transfer” 
{Sloman v. Bank of England., supra ; Taylor v. Midland Bwy, Go., 1860, 28 
Beav. 287 ; Barton v. North Staffordshire Bwy. (Jo., 1889, 38 Ch. B. 458). 
Companies commonly protect themselves against forged transfers by sending 
a notice to the registered shareholder informing liiiu that a transfer has 
been presented for registration, but a shareholders disregarding such a 
notice from the company will not estop him, if the transfer is a forgery, 
from compelling the company to restore his name to the register 
{Barton v, L. and N.-W. Bwy. Go., 1889, 24 Q. B. I). 77). Suppose, 
however, that a person innocently brings a forged transfer to the 
company, and that the company registers it, does it by so registering im- 
pliedly guarantee the genuineness of the transfer to the bringer? The 
answer is No ! The company owes no duty to the bringer to make inquiries 
whether the transfer is genuine or not ; the com})any is not i)recluded from 
aaying to him, to use Lord BramwelFs words, “ You brought us a forged 
transfer, we believed it to be genuine, and we have registered you as a 
stockholder ; but we are not estopped from saying that the transfer was 
forged and that you have no real title ” {Slmm v. Anglo-Anicrkan Telegraph 
Co., 1879, 5 Q. B. D. 214; Waterhouse v. L. and S.-W. Bwy. Go., 1879, 41 
L. T. 553). But if a company registers a person claiming under a forged 
transfer and issues him a certificate, it thereby enables him to hold himself 
out as the true owner, and a bond fide buyer from him may therefore, under 
the doctrine of estoppel, maintain an action against the company, not as 
the real owinjr of the stock, but as a person whom the company is bound to 
treat as the real owner {Siinm v. Anglo-American Telegraph Co., supra ; In 
re Bahia and San Francisco Bwy. Co., 1868, L. E. 3 Q. B. 584). The measure 
of damages in an action against the company, based on such estoppel for mis- 
representation of title, is the market value of good shares at the date when 
the buyer was deprived, by the intervention of the true owner, of the shares 
which he was led to belicA^e were his. 

The Forged Transfers Acts, 1891 and 1892, now give power to a com-y 
pany to make compensation by a cash payment out of the company’s funds 
for any loss arising from a transfer of any shares or stock in pursuance 
of a forged transfer, or of a transfer under a forged power of attorney, mtd the 
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eoii^^y may, by a small fee, by insurance, reservation of capital, aocmnula- 
tion^of dividends, or in any other manner it may resolve upon, form such com- 
periMion fund. The company may also boiTow for the purpose on the 
secmty of its property. It may impose reasonable restrictions on the 
transfers of shares and powers of attorney to transfer. The company is to 
be su^ogated to any rights of the payee of the compensation. 

Lkn of Company, — A power for a company to refuse a transfer by a 
shareholder indebted to it gives the company no lien or charge on the 
shares {In re Dunlop, 1882, 21 Ch. I), 583) ; but it is not uncommon, for 
a company’s articles to give the company a " first and permanent lien ” upon 
the share of every shareholder for all debts due from him to the company; 
When a company with such a lion receives notice of a charge on the shares, 
it cannot set up its lien against the person entitled to the clmrge in 
respect of a debt subsequently accruing due from the shareliolder to the 
company {Bradford Banking Co, v. Briggs, 1886, 12 App. Cas. 29). A 
power given to directors to refuse transfers by a shareliolder indebted to 
the company, means indebted at the time when a transfer by the share- 
holder is lodged for registration with the proper ollicer {In re Cawley & 
Co., 1889, 42 Ch. D. 209 ; and sec New London and B, Bank v. Brockle\hrst, 
1882, 21 Oh. D. 302). 

Register, — Every company under the Companies Act is required under 
a penalty to keej) a register of its members, and to enter in such register 
— (1) the names, addresses, and (Xicupations of such members, the number of 
shares held, and the amount paid up thereon; (2) the date of every 
member’s entry on the register ; (3) the date at which any person censed to 
be a member (Companies Act, s. 25). The register is primd facie evidence 
of the truth of the matters required to be entered in it. This is an 
exceptional privilege, and therefore the jirestjribcd mode of keeping the 
register must be strictly complied with {Bain v. Whitehaven, H. 

L. 1). In an action for a call, it is sufficient to produce the register with 
the defendant’s name in it as a shareholder, and it is then for limi to 
rebut the evidence {West Cornwall Rwy, Co, v. Mowatt, 1850, 15 Q. B. 
621). The register is tlie only evidence of the right to vote {Pender v. 
Lushington, 1877, 6 Ch. D. 70). The register is required by sec. il2 of the 
Companies Act to be open to the inspection of any member gratis, and of 
any other person on payment of a shilling. This provision opening the 
register to the inspection of all the world is part of the policy of the 
Legislature in conceding limited liability. It is to enable persons dealing 
with the company to know to whom and to what they have to trust {Oakes 
V. Turquand, 1867, L. 11. 2 H. L. 367). The right to inspect carries with 
it the right to take (*opies {Mdfer v. Pastern and Midland Rwy. Co., 
1888, 38 Ch. J). 92). A shareholder cannot be refused inspection becmise he 
is using his right in the interests of a rival com])any {ihid.). The register 
being then the authentic evidence of the constituency of the company, it is 
very important that it should truly re])reseiit that constituency, that is, 
should contain the names of the persons, and only of the persons, who are 
from time to time the real shareholders, and for this purpose the Legislature 
has in sec. 35 of the Companies Act supplied a summary mode of rectifying 
the register. Thj^ section provides that " where the name of any person is 
without suflicient cause entered in or omitted from the register of members 
of any company under tlie Act, or if default is made, or unnecessary delay 
takes place, in entering on the register the fact of any person having ceased 
to be a member, the person or member aggrieved or any member of the 
company” may apply to the Court for an order for rectification. It has 
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been decided, after some fluctuation of judicial opinion, that the Court has 
hiriediotwn under this section to make a summary order for rectification in 
all cases that it may think fit, whether as between the company and a 
shareholder, or between two disputant shareholders inikr se {Ex parte Shaw, 
1887, 2 Q. B. D. 463) ; but the jurisdiction is a discretionary one, and there 
are cases in which it is not desirable that the jurisdiction should be 
exercised, where, for instance, there are complicated questions of law or fact 
in dispute, and the proper remedy is by action for specific i)erformance. 
The Court will not try by this summary machinery what is in efiect an 
action by a shareholder for rescission, for instance, on the ground of mis- 
representation in the prospectus, involving, as such an action may do, the 
necessity of examining and cross-examining witnesses(/7i re Ruhy Consolidated 
Mining Go., 1874, 43 L. J. Ch. 633). 

The (Jourt may rectify the register though a winding-up drder has been 
made {Reese River Silver Miniruj Co. v. Smith, 1869, L. E. 4 H. L. 64). 
A company is by the Companies Act, 1880, empowered to keep a colonial 
as well as a lioine register. 

Dividends . — Dividends mean primd fade a slmre of profits, and in 
accordance with this the company’s articles commonly provide that no 
dividend shall be imyable except out of profits arising from the business of 
the company — indeed, payment out of cai)ilal \\Mdtm Wm the company. 
What are profits availalde for dividend is one of the ju’oblems of ])o]itical 
economy. “Profits” were defined in Mersey Dorks v. Rncas, 1882, S App. 
Cas. 903, as “ the incomings of a concern after deducting the expenses <.)f 
earning them”; and see Glasler v. Rolls, 1889, 42 Ch. 1). 453. For the 
jmrposc of ascertaining profits there is sometimes fidopted what is known as 
the “ single account system,” a balance-sheet including ))y reference a ])rofit 
and loss account (Palmer, Co. Prc., 6th ed. 418; Luhhork v. Brifidi Ranh 
of South America, [1892] 2 Ch. 198 ; Verney v. (tcneral Cowmcrcial 
Co., [1894] 2 Ch. 239); sometimes the double account system, that is, a 
separate account of capital and revenue (Buckley, Compamies, 7th ed., 554). It 
may be a good thing for a trading com])aiiy to know' how its capital account 
stands, but it is not necessary for purjioses of dividend. The Courts have 
repeatedly held that there is no obligation on a company to make up lost 
capital before paying dividends {Lee v. Neuchatel Asplialte Co., 1889, 
41 Ch. D. 1). Tlie rationale of it is that the capital of the company is invested 
in property of various kinds, which is liable to fiu(*.tufitioris in value. It 
may depreciate. It may be lost. It is embarked in a commercial venture, 
and must run the risks of it. A sulunarine telegraph company, for instance, 
may lose one of its cables, or a steamstii]) company one of its liners, and 
yet be doing a flourishing biisine.ss, which justifies the directors in paying a 
dividend; and to say that it must not pay any dividend until it has made 
good the lost asset W'ould jmralyse trade. So if the property depreciates 
in value from external causes,~for instance, land owing to agricultural 
depression, — such a loss need not be made good ; but a company cannot 
pay dividend witliout providing for repairs and depreciation of plant 
oceasionetl by user in tlie ordinary course of the company’s business — a 
tram company, for instance, must keep its line in })roper working condition 
{Dent V. London Tramway Go., 1880, 16 Ch. D. ^84); Davison v. 
Gillies, 1880, 16 Ch. D. 347). A rise in the value of the company’s 
property cannot conversely be discounted as dividend {Salisbury v. 
Metropolitan Rwy. Co., 1870, 22 L. T. 839). In Lee v. Neuchatel Asphalte 
Co., 1889, 41 (,'h. I). 1, the Court of Appeal have, however, gone 
further, .and held that where the company’s capital is invested in a 
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wastii$ property, such as a quarry or a patent, the company may, if its 
memorandum contemplates its doing so, distribute the whole of the profits 
derived from the worWng, without setting apart any of it to form a sinking 
fund tp replace the waste. A company is luider no obligation — this seems 
the principle of the decision — to carry on the business in perpetuity ; but 
the so-called profits in such a case are jirofits only in a conventional sense, 
agreed that is between the shareholders as such, not profits in the ordinary 
commercial sense, and it is very dilficult to see why they do not constitute 
a return of capital to the shareholders. 

Guarantee of Dividends, — Dividends are sometimes guaranteed for three 
or four years by the vendor of the company. In such a case, wlien the 
company is wound up before the expiration of the guarantee, the question 
arises, Was the guarantee fund meant by the contract to form j)art of the 
property of the bompairy, or was it a trust fund a])])roj)riated for the benefit 
of the shareholders ? The answer to this is given in In re SoufJt Llanhmvar 
Colliery Co., 1879, 12 VA\. D. 509; Skiares 7Vvst, 1877,4 Ch. D. 213, and 
Richardson v. Rnyllsh Crun:n Spelter Co., W. X., 1885, 31. 

Inc.owo-tax. — As to income-tax j)ayable bv conqwinics, see Colqnhonn v 
Brook, 1889, 14 App. (\as. 493; Rnehsen v. Last, 1881, 8 Q. 15. D. 414. on 1 
Spiller V. Turner, [1897] 1 Ch. 911. 

Paying a dividend is an act of the shareholders, not of the directors {In 
re Dcnhani & Co., 1884, 25 Cli. D. 763), but it is done on the recommendation 
of the directors. As a rule, the Court will not intcjrt’ere with directtn’s in 
the matter of dividends, unless they are doing sometliing idtra rircs the 
company {Lerer v. Lajid Securities Co., 1894, W. X^. 21 ; Ex parte Kemp, 
1894, W. X. 142 ; Lee v. Nenehatel AsphaUe iU)., 1889, 41 (’-li. I). 1 ; Ranee's 
case, 1870, L. R 6 Ch. 104; Ijimhert v. Nenehatel Aspkalte Co., 1882, 
30 AV. Ji. 413), as paying dividends out of (‘.ayatal. Sometimes a larger 
M mount is ])aid on some sliares than others. lYirnd far ie where this is tlie 
case the company has no ])ower to i)ay a dividend in ])ro])oi*tion t(» the 
amounts respectively ])aid up, but the com})any may take such a power hy 
its articles as originally framed, or as altered l)y special resoluticm {Oakbanh 
Oil Co. V. Crum, 1882, 8 Ajqj. Cas. 05), and it commonly does (TaWe A., 
Art. 72). 

Forfeiture of Shares . — A coin])any, though it canm>t cancel sharers, may 
hufeit them, the distinction being that forfeited shares may bo leissued 
(Marshall v. Gkiinoryan Iron Co., 1869, D. R 7 Ktj. 13>6). 

Forfeiture is an a(‘t strietissiin^^^ ])artics seeking to enforce it 

must exactly ymrsue all that is necessary to enable, them to exercise such 
a strong powder (Clarke v. Hart, 1858, 6 H. 1^. 65; Johnson v. Lryttle's Iron 
Agency, 1877, 5 Ch. D. 687). If the forfeiture, for instance, is for nuii-]»aynient 
of a call, and the call was irregularly made by a boai'd of direc tors not 
<luly elected (Garden Gully United Quartz Miniug Co. v. M' Lister, 1876, 
1 A])p. Cas. 39), or the notice of forfeiture is too short, the forfeiture will 
be bad. The power must be exercised for the benefit of the ( 5 om])any 
and not to relieve the shareholder from liability (Rwhmond's case, 1858, 4 
Kay & J. ;125 ; and see Aaroois Reefs Limited v. Twtss, [1896] App. Cas. 27'5). 

Meetings. — The policy of the lAi’gislature throughout the Comjjaides 
Acts is that the s|jarehcdder8 should manage their (»wn afiairs, and the 
machinery for obtaining this “ domestic forum,” as it has l)een tenried, is 
a general meeting of shareholders. An appeal to a general nieeting is the 
proper and only remedy of shareholders who com])laiii of mismanagement 
(Me of Wight Rwy. Co. v. Tahoimlin, imA, 25 Ch. D. 333). Such a general 
meeting is by sec. 49 of the Companies Act, 1862, to lie held once at least 
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in every year, and the first — or as it is commonly called the statutory 
general meeting — must I)e held within four months after registration of 
the memorandum (Companies Act, 1867, s. 39). The model set of articles* 
known as Table A, provides for one general meeting 6f shareholders in Feb- 
ruary in each year, unless otherwise prescribed by the company in general 
meeting. This is the ordinary general meeting, but in addition to this the 
directors may, whenever they think fit, convene an extraordinary general 
meeting, and they are bound to do so upon a requisition made in writing 
l)y one-fifth f»f the members of the company. If the directors on being duly 
requisitioned fail for twenty-one days to convene a meeting, the requisitioners 
may convene it (Table A, Arts. 32-34; Macdougall v. Gardiner, 1874, L. B. 
10 Ch. 606), and the intention of the Act is in accordance with the policy 
of company self-government that the shareholders should do so — use the 
remedy which they have in their own hands — instead of resorting to the 
Court {Isle of Wight Bivy, Co, v. Tahourdin, supra). 

The notice of meeting prescribed by the Companies Act, 1862, s. 52, 
is a seven days* notice in writing, which by TalJe A, Art. 35, may be 
sent by prepaid letter to the sharelioldei’s registered address {In rc London 
and Mediterranean Banh, 1868, 37 L. J. Ch. 537). The section only applies 
to shareholders who can be reached l)y ordinary English post, not to share- 
liolders in America, for instance {In rc Union Hill Bilver Co., 1875, 22 L. T. 
400). It need not be in the precise terms of the Companies Act, 1862, 
s. 52, or of the company’s regulations. It is enough if tlie regulations are 
substantially complied with {In re British Bugar lit fining Co., 1857, 3 Kay & J. 
408), the true canon of construction in a commercial notice l^eing, “ What 
is the fair business-like meaning which business men in the position of 
shareholders would put on the document wdien they received it ? ” (per 
Bowen, L.J., Alexander v. Simptsmi, 1889, 43 Ch. D. 147). But it is not 
enough in calling an extraordinary ineetiiig to say “special business” 
{Wills V. Murray, 1850, 4 Ex. llep. 869), or on a notice of a confirmatory 
meeting to send a newspaper containing a marked report of the first 
meeting {Alexander v. Smpson, 1889, 43 Ch. D. 143) ; nor is a notice that 
•a meeting will be held in a certain contingency good {ibid.). Apart from 
forms, a notice of meeting may be bad by reason of its emanating from a 
board of directors irregularly c.onstituted. If this is the case — if the board 
summoning tlie meeting is composed of persons some of whom are not 
legally directors — it makes tlie general meeting irregular, and vitiates all 
the resolutions passed at it {Harhen v. Bhillips, 1883, 23 Ch. D. 14). But 
a mere irregularity in summoning the board of directors which convenes 
the meeting — a director, for instance, receiving only a few minutes’ notice 
of the board meeting — will not invalidate the proceedings at the general 
meeting {Brown v. Lc Trinidad, 1887, 37 Ch. D. 1) ; nor will the Court 
interfere by injunction, for such short notice is a mere irregularity which 
the persons who have committed it can at once set right by calling a 
fresh meeting witli all due formality, and it is a fixed and salutary rule of 
the Court, as Bindley, L.J., said in the latter case, not to interfere for 
the purpose of forcing companies to conduct their business according to 
strict rules. 

By Table A, Art. 39, the chairman of the boar^i of directors is to 
preside ; failing him, or if he is late, the members are to choose one of their 
own number to be chairman (Art. 40, Companies Act, s, 52). The chair* 
man . of a general meeting has pHrrid facie authority to regulate all the 
details of proceedings (not provided for by the articles), and to decide aljl 
incidental questions which arise at such meeting and require . prom 
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ruling ^ If hi& decision is quarrelled with, a majority of those present must 
decide </w re Indian Zoedone Co., 1884, 26 Ch. D. 70; Wandstcwih Oas 
lAgM V. Wri^JU, 1870, 22 L. T. 404). But a cliairman cannot dissolve 
a meeting before it Bas finished the business for which it was conveneil 
Dwellings Society v. Syhcs, [1894] 3 Cli. 159). To constitute a valid 
meeting there must be a proper quorum {In re Cainbrian Coal Co., 1875, 
23 W, K. 405). A quorum for a general meeting may be fixed by reference 
to the holding of capital, say a minimum of 10 persons holding no less 
than T[\jth of the capital of the company, or by number as in Table A, 
Art. 37, thus: If the numbers of the company are under 10, 6; one for 
every 5 additional members over 10 up to 50, and one for every 10 additional 
members after 50. One shareholder cannot hold a meeting {Sharp v. Davies, 
1886, 2 Q. B. D. 26 ; In rc Sanitary Carhon Go., W. N., 1877, 223). 

Minutes of* Meetings. — It is the duty of directors to keep accurate 
minutes of what takes place at its general meetings {Laws case. In re 
British Provident Assuraiwe Society, 1862, 1 De G., J. & S. 500), ami these 
minutes, if purporting to l)e signed by the chairman, are evidence in all 
legal proceedings (Companies Act, s. 67 ; Southawpion Dock Co. v. Richards. 
1839-40, 1 Man. & G. 448). 

Resolutions. — Eesolutions by a general meeting are of three kinds — (1) 
ordinary, (2) special, (3) extraordinary. Where a comijany’s regulations 
provide that certain acts shall be done by the company in general meeting, 
such as borrowing money, declaring a dividend, or a]»pointing directors, an 
ordinary resolution passed by a majority of members present is suflicient 
{North-West Transportation Go. v. 1887, 12 A])p. C'as. 580); but 

there are oflier acts vital to the interests of the company wliich require a 
fuller representation of the constituency of the company and a more 
mature deliberation, and for these a special resolution or an extraordinary 
resolution is often required. Where, for instance, a company is proposing 
to alter its memorandum of association (under the C'Ompanies Memorandum 
of Association Act, 1890), and embark in a new business, or to alter its 
articles generally (Companies Act, s. 50), or sell its undertaking and assets 
under sec. 161 of the Com])anies Act, or reduce its capibxl (Companies Act, 
1867, s. 9), or wind up (Companies Act, s. 129 (2)), a special resolution is 
required. 

Special Resolution. — A special resolution is a resolution ])assed by not less 
than three-fourths of the members present, in person or by proxy (wliere 
proxies are allowed), at a general meeting of which notice specifying the inten- 
tion to propose such resolution has been duly given and conlirmed by a similar 
majority at a meeting held not less than fourteen days after the date of 
the first meeting (Companies Act, s. 51 ; In re Railway Sleepers Supply 
Co., 1885, 29 Ch. 1). 204; In rc Millers Dale Lime Co., 1886, 31 Ch. D. 211). 

Extraordinary Resolution. — A resolution is extraordinary which is passed 
in such manner as would, if it had been confirmed by a subsequent meeting, 
have constituted a special resolution (Companies Act, s. 129). 

A copy of any special resolution must be registered with the Registrar 
of Joint-Stock Companies (Companies Act, s. 53). A declaration by the chair- 
man of a meeting that a resolution has been carried, and an entry to that 
effect in the books of the company, is sufficient evidence of the fact (Table A, 
Art. 42 \ In re Brynmawr Coal and Iron Co., W. N. 1877, 45 ; In re Indian 
Co., 1884, 26 Ch. D. 70). 

Voting. — ^Voting depends on the articles, but, in default of any provi- 
sions therein, every member is, by the Companies Act, s. 52, to have one 
vote. Sometimes a scale is adopted. Preference shareholders, again, are 
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often given no vote, and a vendor's vote on his shares may be restricted, 
Primd facie a majority of the shareholders duly convened upon any 
question with which the company is legally competent to deal is 
binding on the minority, and consequently on the company (North-- 
West Transportation Go, v. Beatty^ 1887, 12 App. Cas, 589). A majority at 
a meeting (where no poll is demanded) is ascertained by counting hands, 
according to tlie common law rule (In re Horhury Bridge Co,, 1879, 11 Ch. 
1). 109). Proxies, it has now been definitely decided, cannot be counted 
on a show of Imnds (Ernest \, Loma Gold Mines Ltd,, [1897] 1 Ch. 1). 
The register is the only evidence by which the right of members to vote at 
a general meeting can be ascertained : the question of beneficial ownership 
cannot be entered into (Pender y, Lnshington, 1877, 6 Ch. I), 70). A share- 
holder may transfer some of his shares to nominees to increase his voting 
power (ibid.), for a shareholder’s vote is a right of property which he may 
use as he pleases : even to promote, for instance, his private interest against 
the interests of the company (North-West Transportation Co. v. Beatty, 
1887, 12 App. Cas. 589). 

Poll. — A right to a poll is by common law incident to any election at a 
public meeting by show of liands (Campbell v. Maund, 1886, 5 Ad. &E. 865). 
It is usually an apjjeal to the whole constituency of the company, as dis- 
tinguished from the meinlK^rs ])resent at the meeting (It. v. Wimbledon 
Local Board, 1882, 8 (.), K 1). 459), and made demandable by five members 
(CJornpanies Act, s. 51, Talde A, Art. 48 ; In re Phamix Electric Co., 1888, 81 
W. R 898). 

Iteduction of Capital. — The Companies Act permitted a company to 
increase its capital by the issue of new shares, to consolidate its ciij)ital, and 
to convert paid-u[) shares into stock, but it permitted no reduction of a 
company’s capital. The capital — the subscribed capital tljat is — was to be 
])aid up ill full, and it was to be inviolable. That was the price of the 
privilege of limited liability (In re Akxmidra Palace Co., 1882, 21 Cli. 1). 
.160), and it was a sound and salutary principle, nor has the Legislature 
in anywise departed from it. It has, it is true, in the Companies Acts, 
1867, 1877, and 1880, sanctioned the reduction by a company of its capital, 
called u}) as well as uncalled in certain cases, but in conceding this privilege 
it has fenced it round with so many safeguards, so much caution, that no 
injustice can by any means be done, A company desirous of giving itself 
])ower to reduce its ca])ital must first pass and confirm a resolution giving 
the ])Ower, and then pass and confirm a resolution reducing the capital. It 
cannot do both simultaneously (In re Patent Jnrest. Sugar Co., 1885, 31 Ch. 
1). 166 ; In re West India and Pacific Steamship Co., 1878, L. 11. 9 Ch. 11,9?..). 
It must also, after passing the resolution for reduction, add to its name the 
words, “ and reduced,” for so long as the Court may fix — usually a month 
from the date of the resolution. It then presents its petition for the con- 
firmation of the Court (In re Lekester Mortgage Co., 1894, W. N. 108, 116). 

There are various modes of reducing capital. It may be reduced by the 
return of accumulated i)rofits (Companies Act, 1888, ss. 3, 4), or by cancelling 
<5apital before prospectus issued (In re West African Go., 1886, 84, W. R 
411), or by cancelling shares bought by the company out of accumulated 
profits (In re York Glass Co., 1889, 37 W. E. 471), or by cancelling one class 
of shares (In re Floating Docic Co. of St. Thomas, [18^5] 1 Ch. 691), pre- 
ference shares (In re Dccido Pier Co., [1891] 2 Ch. 354), or founders' shares 
(In re London and New York Investment Co., [1895] 2 Ch. 860; and see 
British and American Trustee Corporation v. (7o?/j9cr,[1894] App. Cas. 399 ; In 
re Wallcsey Brick Co., W. N. 1894,. 20) ; but the most common case is where 
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the reduction is made for the purpose of writing off lost capital. Where a 
trading company has lost a portion of its capital nothing can be more bene- 
ficial to the company tjfian to admit that loss — to write it ott‘, and, if it chooses 
to go on trading, to trade with the diminished capital which remains, the 
dividend being declared on the capital actually remaining {In re Ehbw Vale 
Iron and Coal Go,, 1877, 4 Ch. 1). 831); where, for instance, a marine tele- 
graph has lost one of its cables {Bannaiym v. DireM Spanish Telegraph Co,, 
1886, 34 Ch. D. 303), but is still doing a profitable business. 

In such a case where the proposed reduction does not, in the words 
of the Companies Act, 1877, s. 4, “involve either the diminution of any 
liability in respect of uncalled capital, or the payment to any shareholder (»f 
any paid-up capital,” the creditors are not entitled to ol)ject, for the sutti- 
cient reason that they are not liurt, and the Court may also dispense with 
the use of the words “ and reduced,” and with advertisement of the petition 
{In re Tambrachcn'y Estates Co,, 1885, 29 Ch. 1). (>83). Ihit if the reduction 
is not of that kind, and does involve a return of capital to the shareholders, 
or diminution of any liability in respect of ])aid-up capital, the Court has to 
see that creditors are properly protected {In re Lamson Store Scrricc Cr 
[1895] 2 Ch. 726), and for this jmrpose a statutory machinery is ju’ovijcd 
(see General Order, 1868). Shortly })ut, this is, that after the presentation 
of the petition, the Court is to settle a list of creditors of tlie coiuimny, to 
1)6 certified by thd chief clerk, such certificate showing which of the criidi- 
tors have consented in writing, and which have had their debts dischargcnl 
or secured. Any creditor on the list who has not consented or been ])ro- 
vided for nuy then appear and o])pose. The ('oiirt is also bound to consider 
the interests not only of dissentient creditors, but of dissentient share- 
holders {Bannatync v. Direct Spanish Telegraph Co., 1886, 34 Ch. 1). 287). 

There is notliing in the Acts of 1867 or 1877 nMiuiringa reduction of 
<*ai)ital to 1)6 a rateable all-round reduction {In re Barrom Ilmnmiitc Steel Co., 
1888, 39 Ch. 1). 582 ; In re Gatling Gun Co., 1889, 38 W. 11 317 ; In re 
Agricultural Hotel Co,, 1890, 39 W. 11. 218 ; In rc American ]\istoral Co., 
1891, 62 L. T. 625). A com])any that has lost capital may, for instanci*, 
reduce by writing off the loss from the ordinary and not the preference 
shares {In re Quehrada Copper Co., 1889, 40 (3i. 11. 363), or from tlie 
ordinary shares, and not from the unissued and preference shares. Ihit if 
there is a bargain by the company with tlie ])reference sliareholders, which 
wouM be liroken by the i*ediictioii of cajiital, the ])r(‘ference shareholdei-s 
would be entitled to an injuiuttion ; and see In re Barnno Ilaymatite Steel 
Co., 1888, 39 (3i. D, 582. A re<luction may Iki sanctioned though the 
voting powers are affected {In re Colnur, [1897] 1 Ch. 524). 

Companies Limited hy Guarantee . — The other class of limited companies 
sanctioned by the Companies Act are comptanies limited by guarantee. They 
may or may not have a capital divided into shares, but they seldom, in fatit, 
have a capital so divided. There are two s])ecial features belonging to a 
guarantee company. One is the guarantee contained in the memorandum, 
by which each member agrees in the event of winding up to contribute a 
certain amount to the assets. No minimum amount is fixed by the Act for 
the guarantee. It may be any thing from Is. to £1 0,000 ; but if the com])any 
wishes to get credit, the guarantee must be a substantial one. The other 
special feature of a company limited by guarantee is, that the shares of the 
members, or proportions of their interests, are of no nominal value in 
money. This gives a superior elasticity to this form of conij)any, which, we 
have it on the authority of the draughtsman of the Act — Lord J bring 
was what was intended. A company limited by guarantee can therefore 
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hold property without putting any particular value on it, or the shared of the 
members in it. It simply belongs to the members in certain fractional 
amounts. This renders the guarantee form convenien|/ for clubs and associa* 
tions not requiring a capital or the interests of the members to be expressed 
in cash terms. It is also convenient for syndicates which buy to re-sell, and 
in many ways also for the ordinary trading company. 

A company limited by guarantee is not embarrassed, for instance, as a 
company limited by shares is, by the restrictions in the Companies Act as to 
issuing shares at a discount, reducing its capital, or cancelling shares. A 
company limited by guarantee is also exempt from the ad valorem duty 
chargeable on a company limited by shares. To get these advantages together 
with those of a company limited by shares, the expedient has been tried of 
registering a company as one limited by guarantee, and then passing and 
registering a special resolution, altering the articles so as to make them 
correspond. The Eegistrar of Joint-Stock Companies at one time took 
exception to this course, but, since North, J.*s, decision in Malleson v. 
General Mineral Patent Syndicate^ [1894] 3 Ch. 538, raises no objection to 
registration. 

Domicile of Companies , — The domicile of a trading company as that 
of an independent legal j)er8on is quite distinct from the domicile of 
the persons who compose it {Calcutta Jute Co, v. Nicholson^ 1876, 
L. R 1 Ex. I), 428). It is its principal place of business, that is, 
the place where the administrative business of the corporation is carried 
on (Dicey, Conf. L. 154). This is not necessarily the place wliere the 
company’s manufacturing or other business operations are t/3arried on ; 
nor is it necessarily the place of the registered office of the company. 
A foreign • company can contract to have a domicile for the puipose 
of being sued, witliin the jurisdiction {SocUU Industncllc dcs Mehavx 
V. Huelva, W. N. 1889, 32). Conventions have been entered into by this 
country with. Germany, Erance, Belgium, Italy, Spain, Greece, and 
other foreign countries, mutually securing to commercial and industrial 
companies the exercise of their rights and the right of appearing before 
tribunals. 

Foreign Companies , — A foreign corporation carrying on business in this 
country through a branch office resides in England, and is liable to be sued 
in the same manner as an English corporation aggregate {Haggen v. 
Comptoir DEscompte de Paris, [1893] 23 Q. B. D. 519). On the same prin- 
ciple a foreign or colonial company carrying on business in England through 
a branch office may be ordered to be wound up in England, but the winding 
up hero will only be ancillary if the company is also being wound up abroad 
{In re Matheson Brothers, 1884, 27 Ch. D. 225 ; In re Commercial Bank of 
South Amtralia, 1886, 33 Ch. D. 174). 

Actions by and against Companies , — ^Where there is a corporate body 
capable of bringing an action for itself to recover property, either from its 
directors or officers, or from any other person, or. otherwise enforce its 
rights, the corporate body is the proper plaintiff {Gray v. Lewis, 1872, L* 
E. 8 Ch. 1050). The only exception is where the corporate body has got 
into the hands of directors and of the majority, and such directors or 
majority are using their power for tlie purpose of doing* something fraudu- 
lent against the minority, who are overborne by them {ibid,, and see Mae- 
dougaU v. Oardimr, 1875, 1 Ch. D, 13 ; Menier v. Hooper's Telegraph WorkSy 
1874, L. E. 9 Ch. 360; Pender v. Lushington, 1877, 6 Ch. D. 70). As to 
discovery by a compmy {Anderson v. Bank of British GoluwMa, 1876, 2 
Ch. D. ^7; SoutJmark Water Co. v. Quick , 3 Q. B. D* 315). 
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Powers of a Company. — <?ompany cannot borrow unless the 
power do so is conferred by its Act or charter, either expressly or 
implid^ly^ incident Jio the purposes for which the company was iucor- 
poratecj (-BaroTi Wenlock v. Biver Dec Conimrs., 1885, 10 App. Cos. 359). 
In the . case of a trading company borrowing to a reasonable amount is 
incident to carrying on of the company’s business (General Auction Estate Co. 
V. Smithy [1891] 3 Cli. 432) ; and this includes power to make an eq^uitable 
mortgage by deposit (In re Patent File Co., 1870, L. R G Ch. 83). If tJie 
company s power to borrow is, on the face of its constitution, limited, a 
person dealing with such company must inquire or run tlie risk (Chapleo v. 
Eriinswicic Euildiny Society, 1881, 6 Q. B. 1). 715). If it proves that the. 
borrowing is ultra vires, the lender lias no remedy against the company ; 
but he may have a personal remedy against the directors if they have 
warranted their* authority (Firhank v. llimphrcys, 1880, 18 (,). B. 1). 154). 
He may also have another remedy, that is, of bciiig surrogated to the rights 
of creditors of the company who have been paid out of the borrowed 
moneys (Blackburn Building Society v. Cunliffe, Brooks, d'- Co., 1882, 22 Ch. 1). 
617; Heath Buildin/j Society v. Luee, 1889, 43 Cli. 1). 158). A trading 
company authorised to borrow may do so, in any manner it liiuls most '"ui- 
venient, by bills of exchange or common bonds, or bill of sale, or debentures, 
or debenture stock. The two latter are the most usual, and will be treated 
of under Debentures. 

Contracts by Companies. — A company formed under the Companies Act 
can only enter into contracts which are within the company’s powers as 
defined by its constitution, its memorandum and articles of association 
(Er7icst V. l^icholls, 1857, 6 H. L. 420). Every one shareholder or stranger 
must be taken to deal with the com])any on these terms, that is, witli notice 
of its constitution (Itoyal British Bank v. Turquand, 1857, 0 J^l. & Bl. 332; 
Marshall v. Glamorganshire Banking Co., 1808, L. R 7 E(]. 137). But he is 
not fixed with notice of ])rivate %-law8 passed by the directors (Iloyai 
Bank of India's case, 1809, L. R 4 Ch. 252), or bound to see that every 
formality prescribed by the articles has been strictly ])erformed. He 
is entitled to assume that all things have been done regularly if lie has 
no notice of irregularity (In re County Life Assuranee (Jo., 1870, L. II. 
5 Ch. 288; Howai'd v. Pateiit Ivory (Jo., 1888, 38 Ch. D. 150). Tlie Com- 
panies Act, 1867, s. 37, provides in what form a company may contract. 
Shortly, contracts, which if between private persons wouhl ha\ e to be in 
writing and under seal, must be under the conqiany s s(!al. Contracts, 
which if between private persons would have to lie in writing and signed, 
may be, in case of a company, signed by an authorised agent of the company 
(Beer v. London and Paris Hotel Co., 1875, L. II. 20 Eq. 412). A trading 
company’s contracts made in the ordinary course of its business need not 
be under seal (South of Ireland Colliei^y Co. v. Waddle, 1809, L. R. 4 C. R 
017 ; Companies Act, 1867, s. 37 (3)). 

PrC’‘incorporation ControAits. — A company is not bound by a contract 
made on its behalf before it is incorporated; nor can it ratify such a 
contract (Kclnor v. Baxter, 1866, L, R. 2 C. B. 174; In re Northuinberland 
Avenue Hotel Co., 1886, 33 Ch. D. 16) ; but it may adopt it (Boston Beep 
Sea Fishing Co. v. Ap^ell, 1888, 39 Ch. D. 339). 

Winding Up . — ^Winding up is not necessarily a breach of a contract 
entered into by a company, for the liquidator may elect to carry out the 
contract (In re Trent and Humber Co., 1868, L. 11. 6 Eq. 396 ; In ttc Phoenix 
Bessemer Steel Co., 1876, 4 Ch. D. 108). 

£6C(ma^n(c^ton8.-->RecQnBtructions are frequently resorted to now as a 
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means of extricating a company from difficulties, financial or legal. The 
most common case is where a company’s capital is all paid up and it 
requires more to go on. In such a case it obtains it by transferring its 
assets to a new company, the shares in which are allotted to the members 
of the old comi)any, say £1 shares credited by the 15s. paid up. The 
uncalled 5s. thus forms a fund for working capital ; or the company may 
desire to carry on a business outside its memorandum, and not attain- 
able under the powers of the Companies (Memorandum of Association) 
Act, 1890. Sometimes a reconstruction is the only way of getting rid of 
onerous preference shares. Reconstructions fall, broadly speaking, into two 
classes : (1) Reconstructions under the Joint-Stock Companies Arrangement 
Act, 1870, and (2) reconstructions by sale and transfer of a company’s 
assets, eittier under sec. 161 of the Companies Act, or under a power in the 
company’s memorandum. An amalgamation is not a “ reconsiruction ” {Hooper 
V. Western Counties^ 1892, 41 W. R. 86). What a scheme of arrangement 
with creditors is to an individual, an arrangenient under the Joint-Stock 
Companies Arrangement Act, 1870, is to a company pressed by creditors. 
The Court may, in such a case — to put it shortly — sanction any compromise 
or arrangement between a company in winding up, and the creditors of the 
company, or any class of them, if such arrangement is agreed to at a meeting 
of a three-fourths majority in value of such creditors or class of creditors. 
The intention of the Legislature in the Act was that, in the winding up of 
companies the Court should be in a position to bind everybody to what the 
Court thinks is a beneficial compromise to creditors, liquidators, and share- 
holders {NiehM v. Eberhanlt Co., 1888, 59 L. T. 86»1). Under, ^the Act it is 
competent for classes of creditors to coni])romise with one another, as well 
as with the (*-ompany {Dominion of Canada Freehold Estate Co., 1886, 55 
L. T. 347). To obtain tlie apjnoval of the Court, the scheme must 1)0 a 
proper one, tliab is, it must be made in good fiiith, and be fair and reason- 
able {In re Empire Mininf/ Co., .1890, 44 Cli. 1). 402 ; In re Alahaina liwy. 
Co., [1891] 1 Oh. 239). It is the duty of the Court to see, for instance, 
that the majority are acting hand fide, and are not coercing the minority in 
order to promote interests adverse to those of the class whom they purport to 
represent. It is also its duty to see tliat the resolution has been passed hand 
dde. in the interests of the creditors, and not by debenture-holders, who are 
also shareholders, to escape lial)ility as shareholders {In re Wedyewood Coal 
and. Iron Co., 1877, 6 Ch. 1). 627). The nujeting should adequately represent 
the entire body of creditors or class of creditors. It is for the chief clerk 
(now Master) to see that due notice is given {In re Alabama Rioy. Co., snpra). 
The majority of three-fourths in value is a majority present at the meeting, 
not a majority of all the creditors of the company {In re Bessemer Steel and 
Ordnance Co., 1875, 1 Ch. 1). 251). The liquidator is the proper person to 
preside {Slater v. IJarlaston Steel and Iron Co., W. N., 1887, 139). Debenture- 
holders in voting must i)roduce their debentures if they pass by delivery 
{In re Wedge wood Coal and Iron Co., 1877, 6 Ch. D. 627 ; and see In re Madras 
h'rigation Co., W. N. 1881, 120). In case of proxies, the office proxy form 
should be followed (W. N. 1 896, 56 (2)). The Court may not only sanction a 
reconstruction scheme, under which unsecured creditors are to be allotted 
fully paid-uj) shares in the new comi)any to the amoiuit of their debts, but 
compel dissentient debenture-holders to surrender their securities and 
accept in lieu of them fully-paid shares {In re Empire Mining Go., 1890, 44 Ch. 
D. 402 ; In re Alabama Ihvy. Co., [1891] 1 Ch. 213). Example^ of schemes 
may be found in Dominion of Canada Freehold Estate Co., 1888, 58 L. T. 
347; In re Dynsvor Collieries Co., 1878, 11 Ch. D. 605; In re Western 
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of Ccmdob Oil Co., W. N. 1874, 148 ; In re Bessemer Steel and Ordnance Co., 
1875' 1 Ch. D. 251 ; In re Akankoo Gold Coast Mining Co., 1890, 1 Meg. 43. 
The Court will not siinction a scheme under the Act which provides for the 
payment of costs or^ the remuneration of persons whose assistance is 
required to carry out the scheme, unless express provision is made for 
bringing in the costs and remuneration for taxation or allowance by the 
Court {In re Mortgage Insurance Corporatmi, 189G, W. N. 4 (3); and see 
W. N. 1894, 166). 

Sale and Transfer of Assets . — Under tlie method of reconstruction by sale 
and transfer of assets, the liquidators of a company in voluntary winding 
up may, witli tlie sanction of a special resolution of the company, receive 
in compensation or part comj>ensation for the transfer or sale of the assets 
to another company shares, policies, or other like interests of the transferee 
com])any in lied of cash for distribution among memhers of the company 
in winding up (Companies Act, s. 161). Any dissentient inemher may require 
the liqui(lators to purchase his interest, the price to he determined by 
arbitration (s. 162). 

Themeaningof sec. 161, which a])]dies to a winding up under su])ervisioT 
as well as a purely voluntary winding up {/n re Imperiitl Mircantilc 
Assoc., 1871, L. Ih 12 K([. 514), is that the company in voluntary winding u}) 
instead of dis])osiiig of its assets for money may disj)ose of them for shares in 
any other compain^ or policies or any like interest or futui'c i>rotits or other 
benefit from t he jjunjhasing company, but whatever the benefit is — in what- 
ever sliape taken — it is to 1 k 3 giviui or ])aid or handed over to the liquidators 
for the lienetit of the contributories of the conq)any wound u]>, subjeetto 
the })aymont ol' their debts {Grijlith v. Paget, 1877, 5 (.'h. L). 898). The sale 
uiuler sec. Kil must lie a sale to another com))any, or to an agent for a 
company to be formed {Jn re Hester & Co., 1875, 44 L J. (’h. 757) not an 
individual {Jiird v. Jjtrls Patent Sewage Co., 1874, L. K. 0 (’h. M58), but it 
may be to a foreign (* 01111 )^ 1 }" {In re Irrigation Co. of France ; Fx parte Fox,. 
1871, 40 L. d. ( I 1 . 4;)()). It may also be only of a ])art of the business {In 
re City and (nmntjf Investment (U\, 1879, 13 Cb. D. 481). 'J’be agreement 
for sale. ]U’ovi ling for ])aynient of a b(»?ius out of the juirchase money to 
the direcl.ors of the old company will not vitiate the agreement {Southatl 
PritisU Mntr.ai Life Assnranee Soeirtg, 1871, L. K 6 Ch. 69). The section 
does, not contemplate the subjecting of the sliareholders in the selling 
comjna y without their unanimous consent to a fresh and original liability, 
such a.i guara.uteeiiig the sidliciency of the transferred assets {Clinch v. 
Financial Corp., 1868, L. 11. 4(4j. 121), or paying a premiuin on the shares 
they ai to i-eceivc; to he carried to the res(*rvo fund of the transferee com- 
pany { imperud Hank of China v. Bank of Hiudnstan, 1868, L. Jf. 6 E(|. 91) ; 
hut the rbares in the new coiiq)any not being fully ])aid up does not make 
the ag] cement ultra vires {Nieholl v, Eherhardt, 1888, 59 L. T. 862). Tlie 
general meeting can only decide on the nature of the consideration, not 
on the mode of its distribution, e.g. as lie tween jireference and ordinary 
shareholders {Griffith v. Paget, 1877, 5 (’h. J). 894). Shares in the new 
company given to the sliareholders as consideration for the transfer are 
not assets of the old company, and cannot be reached liy a creditor in 
au action against the company {Cardiff Preserved Coal Co. \. Norton, 1867, 
L. E. 2 Ch. 409). * 

A shareholder, on a projiosed sale and transfer under sec. 161, has three 
courses ofien to him — (1) he may assent to the resolution ; (2) he may do 
nothing ; (3) he may dissent within seven days and be paid cash for his 
shares (Los' case, 1868, 11 Jiir. N. S. 661). If he contemplates accepting 
VOL. in. 14 



COMPANY 


210 

:the option of shares in the new company he must act promptly 
thwaite v. Port Philip Gold Co.,' 1889, 43 Ch. D. 452), especially if . the 
company's property is of changing value {Zaccani v. Nacupai Gold Mining 
Co., 1889, 61 L. T. 176, and see Weston v. New Gukon Co., 1889, 62 L. T. 
276). 

When a sliareholder gives notice of dissent he must in the same notice 
require the liquidator to purchase his shares {In re Union Bank of 
Kingsion-on-Hull, 1880, 13 Oh. D. 808). The liquidator can then buy off 
his opposition {Be Bosaz v. Anglo-Italian Bank, 1868, L. R 4 Q. B. 474). If 
a dissentient shareholder refuses to accept the valuation put upon his 
interest by the liquidator, his interest must be settled by arbitration under 
sec. 162 {In re Imperial Mercantile Credit Association, 1871, L. R 12 Eq. 504). 
The interest — at 4 i)er cent. — is payable from demand not award {In re United 
States Cable Co., 1879, 48 L. J. Oh. 665). It may be asked how creditors of 
the company are protected. The answer is that they can, if unpaid, at any 
time within a year, get a winding-up order, and the resolution for sale and 
transfer will then be invalidated {In re Callao Bis Go., 1889, 42 Ch. D. 169 ; 
Vining's case, 1870, L. R 6 Ch. 96). 

Power of Sale of Undertaking in Memorandum. — A power to sell the 
company's undertaking for such consideration as the company may think fit, 
and, in particular, for shares, debcntimes, or securities of any other company, 
is often now inserted in a company's memorandum, and has this advantage 
that under it a reconstruction can be carried through without a winding up. 
See as to such a power. Cotton v. Imperial Co., [1892] 3 Ch. 454; Grant 
V. United Switchback liwy., 1889, 40 Ch. D. 135 ; In re Neiv Zealand Go. v. 

, Peacock, [1894] 1 Q. B. 622). 

Winding up by the Court. — A company once incorporated under the 
Companies Acts cannot be put an end to except through the machinery of 
a winding up {Princess of Eeuss v. Bos, 1871, L. It. 5 H. L. 193). Winding 
up is of two kinds — (1) winding up l)y the Court, (2) winding up by the 
shareholders themselves, either jjurely voluntary or under the supervision 
of the Court. The Companies Acts contemplate primd facie a voluntary 
winding up, and 90 per cent, of the liquidating companies are so wound up ; 
but there are still a large number of cases in which creditors and contri- 
butories of a company — creditors especially — are entitled to invoke the 
Assistance of the Court to administer the conq:)any's estate and affairs. The 
statutory machinery for tliis purpose is now of a very complex and 
elaborate kind, closely assimilated to that of bankruptcy. It is set in 
motion by a petition, which is a substitute for a suit for winding up a 
partnership {In re Bradford Navigation Co., 1892, 41 L. J. Ch. 340 ; In re 
New Zealand Banking Co., 1867, L. R 4 Eq. 226). But first a word must be 
isaid as to what companies may be wound up. 

Companies whwh may be wound up. — ^Any company registered under the 
Act and not dissolved {Goxon v. Gorst, 1891, 64 L. T. 444) may be wound up, 
and it makes no difference that the sphere of the company's operations is out 
of England {In re Madrid and ValenciaBwy. Co., 1849, 3 De G. & Sm. 127), or 
its members all foreigners {In re General Company for Promotion of Land 
Credit, 1870, L. R 5 Ch. 363); but besides these the Act provides for the 
winding up of unregistered companies, i.e. companies not registered under 
the Companies Act, 1862 (Companies Act, s. 199 ; iw re London India- 
rubber Co., 1865, L. R 1 Ch. 329). Railway companies incorporated by 
Act of Parliament are excepted from the jurisdiction. Under this section 
(s. 199), the Court has made orders for winding up canal and dock and 
vrater companies, chartered companies, friendly societies, illegal associations, 



COMPANY 


2n 


build|l^ societies, foreign companies \vith a branch office in England, 
marine iiisurance companies, tram companies, savings banks, and 
many other associations. A trade union cannot, however, be wound up, or 
a club (/w re SL James* Cluh, 1852, 2 De G., M. & G. 383), or a foreign 
compmy with only an agent in England. The machinery for winding up an 
unregistered company is analogous to that for a registered company mutatis 
mutandis (see Companies Act, ss. 200-204). 

The Court — The Courts having jurisdiction in winding up are the High 
Court (the jurisdiction of which is now vested in Mr. Justice Vaughan 
Williams), the Chancery Courts of Lancaster and Durham, and the County 
Courts, with some exceptions (Companies Winding-up Act, 1890, s. 1). 
The jurisdiction of the Stannaries Court is now transferred to tlie local County 
Courts. Where the paid-up capihil of a company exceeds £10,000, the petition 
for winding up must he presented to the lligh Court, or if the company is 
witliin tlieir jurisdiction to the Cliancery Courts of Lincaster or Diirliam ; 
if the paid-up capital is less tlian £10,000, to the County Court within 
whose jurisdiction the registered oliice of the company is situate. The 
Metropolitan County Courts are excluded from winding up as frciij 
bankniptcy jurisdiction. Their jurisdiction is vested in the High ^ mrt 
{In rc Court Bureau, W. N. 1891, 15). A winding-u]> petition must be 
in one of tlie forms givcm in tlie appendix to the Wimling-up I'ules made 
under the Compahies Winding-up Act, 1890, Forms Nos. 12 and 13. The 
petition must allege fac ts which justify a winding-u]> order, otlierwise 
it will ))e (leniurral)le {In re Wear Ewjmc Works, 1874, L. 11. 10 Ch. 
188). It is ]iot enougli to allege that it is just and C(|uitablo that the 
company should be wound up {In re Iliea Gold Washing Co., 1878, 
11 Ch. D. 41). A petition t(j the High Court for winding up is pre- 
sented, after being impressed with a £2 companies' winding-u]) stami>, 
at the oilice of the registrar (Eoom 06 of the Ihnkruptcy Buildings), 
and the legistrar appoints a time and place at which the petition is to be 
heard, and at the same time gives out to tlie petitioner or his solicitor a 
memorandum. This mejiiorandum relates to tlie various formalities t<) be 
observed ly tlie jietitioner — tlie advertisement of the petition, the sUitiitory 
affidavit verifying it, and the s(*rvice of the petition ; and before the petition 
will be placjcd in the iiajicr the ]H?titioner or his sol icitor must attend before 
the j.*egistrar and satisfy him that these foiTiialities have lieen comjdied 
with, and that the petition is “in order” before it conies before the Court 
(Winding-u]) llules, April 1892, r. 18). If a petition is presented wMd 
fide, and is an abuse of tlie Court’s ])rocess, the Court has an inherent 
jurisdiction to restrain udx ertisemeiit {Ex parte Advance Boiler Co., [1894] 
2 Ch. 349) ; so where a petition is presented to obtain payment of a debt 
hond fide ilisputed, the Court will restrain it {Ccrcle Restaurant Castiglionx 
Co. v. Larcry, 1880, 18 Ch. D. 555; Cadiz Watcricorks Co. v. Barnett, 1874, 
L. R 19 Eq. 182). The presentation of a winding-up petition against a com- 
pany without reasonable or probable cause is a ground of action without 
any proof of special damage resvdting therefrom {Quartz Hill Consolidated 
Gold Mining Cq, v. Eyre (No. 2), 1884, 50 L. T. 274). 

Creditors or contributories who wish to apjKjar on the hearing of a 
petition must now give notice of their intention to do so to the petitioner 
at the address given in the advertisement, before 6 o’clock p.m. on the day 
preceding the hearing, and must state whether they mean to supjKjrt or 
oppose (Winding-up Eules, April 1892, r. 20). This salutary rule is 
meant to prevent the parties who appear waiting to take sides till they see 
whether the petitioner is going to win or not, so as to secure their costs. 
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The petitioner makes out a list of the names and addresses of those who 
have given notice, and a fair copy is handed into Court on the hearing ; if no 
notice of appearance lias been received, it should lie ffo stated {In re Austra- 
lian AlkalinCy 1891, 36 Sol. J. 139 ; Lucujen Li{)ht Co., 1891, 36 Sol. J. 540). 
A creditor or contributory appearing without having given notice of inten- 
tion to appear is not to be heard, and is never allowed any costs. A second 
petition can only be properly presented where the second petitioner has 
good reason to believe the first to be collusive (/a re Norton Iron Co., 1877, 
47 L. J. Ch. 91 ; In re Scott & Jackson, W. N. 1893, 184; In re Standard 
Cement Go., W. N. 1890, 91 ; Shcringhain Development Go., W. N. 1893, 5). 
A winding-ui) petition may be presented by the company itself, by a 
creditor, by a contributory (Companies Act, s. 82), and also now by the 
Official Eeceiver (Companies Winding-up Act, 1890, s. 14). The object of 
a creditor 8 petition, which is by fur the most common kind of petition, is 
to get paid. A creditor's ])etition, as .Jessel, M. 11. said in In re St. Thomas 
Dock Co., 1876, 2 Ch. D. 118), ought to bo presented with no other object. 
The assignee of a debt may petition {In re Paris Skating Tank, 1877, 5 Ch. 
D. 962) ; so may the executor of a creditor {hi re Masonic General Life 
Assurance Society, 1886, 32 Ch. D. 372) ; or a debenture-holder whose interest 
is in arrear may petition. A secured creditor may present a winding-up 
petition {Moor v. Anglo-Italian Bank, 1879, 10 Ch. D. 681 ; Olathe Silver 
Mining Co., 1884, 27 Ch. D. 278; In re Chapel House Colliery, 1883, 24 Ch. 
D. 259 ; Central Ila/ihmy Company of Monte Video, 1879, 11 Ch. I). 372). 
If the debt is bond fide disputed, a winding-up petition is not a legiti- 
mate mode of enforcing payment, and will l)e dismissed with costs. This 
is a well-settled rule {In re Gold Hill Mines, 1883, 23 Ch. l). 214; Niger 
Merchants v. Capper, 1880, 18 Ch. D. 557; In re Imperial Guardian Life 
Assurance Society, 1869, L. II. 9 Ecj. 447). Non-payinent of a disputed debt 
is not proof of insolvency {In re Wheal Lovell Mining Co., 1849, 1 Mac. & G. 1). 
Sometimes in such a case the Court directs the petition to stand over, 
with leave to br ing an action {Bowes v. Hope Mutual Insuramc Co., 1866, 
11 H. L. 389 ; In re Nviv York Emhangc Go., 1887, 58 L. T. 915). 

An ecjuitable debt will supjrort a petition {In re National Permanent. 
Benefit Building Society, 1869, L. E. 5 Ch. 312). If a bare trustee of a 
debt petitions he must join the beneficial owner of the debt {In re Ooregum 
Gold Mining Co., 1885, 29 Sol. J. 204). 

A contributory who petitions must be either an original allottee, or 
the shares must have been held by him and registered in his name for at 
least six months, during the eighteen months previously to the commence- 
ment of the winding up, or they must have devolved upon him through the 
death of a former holder (Companies Act, 1867, s. 40). This is to prevent 
shares being transferred to anybody, the nominee, perhaps, of a rival in 
trade, to qualify him to present a petition. As to “ held,” see In re Wala 
Wynaad Indian Gold Mining Co., 1882, 21 Ch. D. 849. A bankrupt 
shareholder cannot present a petition, for he is not a contributory, though his 
trustee is {ihul.). A shareholder being in arrear with calls wdll not prevent 
the Court making a winding-up order {In re Diamond Fuel Co., 1879, 13 
Ch. D. 406). A fully-paid shareholder is still a contributory, and as such 
may present a winding-up petition {In rc National S(ivings Bank Associa- 
tio7i, 1865, L E. 1 Ch. 547). But as a fully paid up shareholder is under 
no further liability, he must satisfy the Court, before it will make an order, 
that there will be a substantial surplus divisible among the shareholders 
{In re Bica Gold Washing Co., 1879, 11 Ch. D. 36; In re Vron Colliery Ca, 
30 W. E. 388), of actual or at least probable assets {In rc Lancashire Brwk 
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and 'SOa Co,, 1865, 34 Beav. 330 ; In re Dia^nond Fuel Co,, 1879, 13 Ch. D. 
408 ; ^e, however, In re Rim Gold Washin{j Co., 1879, 11 Ch. D, 30). 

Mismanagement i^not a ground for a shareholder presenting a petition. 
He should get the directors to call a meeting {In re Professional Benefit 
Building Society, 1871, L It. 0 Ch. 862) ; nor is the fact that the shareholder 
has been induced to take tlie shares by fraud or inisrepresentiition. His 
right remedy is rescission {In re Union Hill Silrer Co,, 1870, 22 L. T. 402). 

A petitioner may, by leave of the Court, withdraw his petition, but it is 
a common thing now, when leave to withdraw is asked, to adjourn the 
petition, with liberty to any creditor or contributory to take up the 
petition under Winding-ui) Ilulcs (r. 2, March 1893 ; Bi re Invieta IVoj'Ics, 
W. N. 1894, 39). This is to prevent collusion. A withdrawing })etitioner 
must pay the costs of all parties, because by advertising the petition he has 
invited creditors and contributories to appear {fn rc AWujiai Gold Mining 
Co., 1885, 28 Ch. 1). Go). AVhether it is a creditor or contributory who 
is petitioning, he must bring Iiis case within tlie statutory jurisdiction. 
This jurisdiction — the circiinistances under which a company may be 
wound up by the Court — have been carefully defined hy the Logislatnr.' 
(Companies Act, s. 79). They are as follows : — “ (1) AVheiiever the coni] ..oy 
has passed a special resolution requiring the com])any to be wound up by the 
Court ; (2) whenever the company does not commence its business within 
a year from its incorporation, or suspends its business for the sjiace of 
a whole year ; (3) whenever the members are reduced in number to less 
thaTi seven; (4) wlienevcr the coinjiany is unable to jiay the debt; (5) 
wliencver the Court is of opinion that it is just and equitable that the com- 
pany should be wound up.'’ It is only in these cases that an order for winding 
up by tlie Court can be made (In re Langhani Shrdwg Rivh Co., 1877, 
5 Ch. 1). 083; In re Irrigatum Co. of Franee, ](S71, 40 L, d. Cli. 435). If 
the facts in a winding-ui) iietition do not bring tlie company witliin one of 
these fivci cases, the Court will not take upon itself, under sec. 79 (5), to’ 
determine whether it is for the interest of the shareholders generally that the 
company should he wound uji; tliat must be settled by a domestic tribunal 
of the shareholders, i.r. a statutory majority of three-fourths, under sec. 129 
(2). All the clauses have undergone a niicroseopic scrutiny hy the Court. 
The first calls for no comiiicnt. Tlic shareholders themsidvcs invito tlm 
intervention of the Court. As to the second, noii-conimenccnient of hii.si- 
ness is only meant to he one test of whether the com])any is in such a 
state that it ought to be wound iqi {In rc Metropolitan Jiaiheatf 
honsinfj Co., 1807, 15 AV. 11. 1121; and see In re Capital Fire Jnsur, 
Assoc., 21 Ch. I). 209). The Court will not make a wiiiding-ii]) order on 
the ground of snsjieiision, unhiss .satisfied that ttierc has Ixicn an intention 
on the part of the conijKiiiy to ahamlon its husines.s, or an inability 
to carry it on {In re Tomlin Patent Horse i^hoe Co., 1880, 55 L. T. 314; In 
re MUldleshorouglt Assemhly Booms (*o., 1880, 14 Ch. 1). 104). An abandon- 
ment of one object is not an abandonment of all {In re Formefjian Titanic 
Iron Co., 1865, 35 Beav. 223; In re Patent Bread Madnnery Co., 1866, 
14 AV. It. 787). The thiid claii.se — reduction to less than seven members 
— is illustrated in In re South Jjondon Finhmarket Co., 1888, 39 Ch. I). 324. 
The fourth clause, •“ whenever the company is unable to pay its debts,” 
is mucli the commonest ground for winding up. Here the Legislature has 
not left it to the Court to ascertain insolvency, but has furnished in sec*. 
80 (4) a test. A company is to be deemed unable to pay its debts when- 
ever — to put it shortly — creditor for £50 has served a demand for 
payment, and the co:upany has neglected ior three weeks {Tn rc Catholic 
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PubliAijig Co.^ 1864, 2 De O., J. & S. 116) to pay or compound the debkv 
The Courtis bound to treat such "neglect” to comply with the statutory 
demand os conclusive evidence of the company’s ins^.vency (In re Im^^erial 
Hydropathic Hotel Go., 1882, 49 L. T. 160). But debt means debt absolutely 
due (In re European Life Amir, Society, 1869, 39 L. J. Ch. 324 ; In re Bristol 
Joint-Stock Bank, 1890, 44 Ch. I). 703). Mere omission need not be 
" neglect ” if there is reasonable cause (In re London and Paris Banking 
Corpn,, 1874, L. li. 19 Eq. 444), as the debt being disputed (In re Wheal 
Lovell Mining Co,, 1849, 1 Mac. & G. 1). The statutory test in sec. 80 (1) 
is not the only one, sec. 80 (4). As to the solvency of an insurance 
company, see In re European Life Assur. Society, 18G9, L. R. 9 Eq. 122. 
The last state of things is where it is in the opinion of the Court "just and 
equitable ” that the company should be wound up. At jin early period 
it was held — unfortunately as Lindley, L.J., recently said — that “just 
and equitable ” in (5) must be confined to cases ejusdem generis with those 
before enumerated (In re Wear Engine Works Co,, 1874, L. E. 10 Ch. 191 ; 
In re Anglo-Grcck Steam Go,, 1866, L. E. 2 Eq. 6 ; but see now In re Sailing 
Ship “ Kentmere ” Go., W. N. 1897, o8). If the company is a “ bubble,” for 
instance (In re Anglo-Grcek Steam Go,, supra ; In re London and County Coal 
Co., 1866, L. E. 3 E(p 355), it may be wound up, or if the substratum of the 
company is gone (In re Suhurhan Hotel Co., 1867, L. E. 2 Ch. 750); if, for 
instance, the company is formed to work a particular gold mine, and the 
mine has been sold (In re Haven Gold Mining Co,, 1882, 20 Ch. D. 51 ; 
In re Bed Bock Gold Mining Co,, 1889, 61 L. T. 785) ; or to work a patent 
for making coffee out of dates, and the patent cannot be obtained (In re 
German Date Coffee Co,, 1881, 20 Ch. I). 169); or to buy land which is not 
discoverable on the map (In re Nylestrom, 1889, 61 L. T. 785); or a 
concession to lay a sub-marine cable, which is found to be void (In re 
Internatioyial Gable Co,, 1890, 2 Meg. 183; see also In re Grown Bank,, 
1890, 44 Ch. D. 634) ; or a complete deadlock as to tlie company’s affairs (In 
re Sailing Ship ^P^cntmerc ” Go., W. N. 1897, 58). In tliese and other similar 
cases the impossibility of carrying out the principal object of the company 
makes a winding-up order just and equitable, and the fact that a majority 
of shareholders vr,nt to go on will not prevent the Court making the order 
in a shareholder’s petition (In re Bristol Joint-Stock Bank, 1890, 44 Ch. D. 
703). But the company being a losing concern (In re Suburban Hotel Co.^ 
1867, L. E. 2 Ch. 745; In re Factage Parisien, 1865, 13 W. E. 214), or 
the directors being guilty of misconduct (In re. Anglo-Greek Steam Co,, 
1866, L. R, 2 Eq. 1 ; In re Professional Benefit Building Society, 1870, L. R. 

6 Ch. 862), or the shareholders few and the assets small (In re Second 
Commercial Benefit Building Society, 1879,48 L. J. Ch. 753 ; In re Natal Go„ 
L. E. 3 Ch. 355), does not make it "just and equitable ” that the company 
should be wound up. If there is a probability of a surplus, the Court 
will have regard to the wishes of the shareholders, rather than the 
creditors (In re Chillington Iron Go,, 1885, 29 Ch. I). 159). The latest 
ease on the subject is In re Brinsmead & Co., [1897] 1 Ch. 406. 
When a petitioning creditor’s debt is established, a winding-up order is, 
speaking generally, ex dehitojustitm (Bowes v. Hope Mutual Life Insur, Society ^ 
1865, 11 H. L 402 ; In re Western of Canada Oil Co., 1874, L. E. 17 Eq. 1 ; 
In re Chapel House Colliery (70., 1883, 24 Ch, D. 259), but not as against 
the wishes of a majority of creditors (In re Great Western (Forest of 
Dean) Coal Consumers Co:, 1882, 21 Ch. D. 773; In re Uruguay Central 
Bwy. Co, of Monto Video, 1879, 11 Ch. D. 372). For the Court is 
bound, under the Companies Act, s. 91, to have regard to the wishes 
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of tW creditors generally (In re Western of Canada Oil Co,, 1873, 
L* Eq. 5 ; In re West Hartlepool Iron Works Co„ 1875, L. R 10 

Ch. 61ft). In In re ISrasmpoMy, [1892] 3 Ch. 174, Vaughan Williams, J., 
was of. opinion that the disciplinary policy of the Companies (Winding-up) 
Act, 1890, had modified the earlier principles of winding up, and that investi- 
gation being required into the origin or management of a company was a 
sufficient ground for winding up. The point has never come before the 
Court of Appeal. There is this further qualification of the primd fasie 
right to a winding-up order, that the Court is not bound to set the winding- 
up machinery in motion if there are no assets, or such as there are will be 
exhausted by the debentures (In re St, Thomas Dock Co,, 186G, 2 Ch. D. 
119; In re Great Western (Forest of Dean), supra; In re Chapel Hottse 
Colliery Go,, 18.83, 24 Ch. D, 259), and winding up cannot therefore 
accomplish the purpose for which the machinery was invented by the 
Legislature (In re Fraternity of Free Fishermen of Farersham, 1887,. 
36 Ch. D. 339). But the onus is on the company, not the petitioner, 
to prove the futility of the order (In re Fraternity of Free Fisherman of 
Faversham, suiwa). If it is doubtful whether the winding up will produr-. 
assets, an inquiry may be directed (/?i re Olathe Silver Afininy Co., 1S34,. 
27 Ch. D. 278 ; In re Bahia Central Suyar Faeiories, 1890, 34 SoL J. 156). 

A shareholder in a limited company presenting a winding-up petition 
is in a very diflerent position from a creditor. A sliareliolder has no right 
to stop the company’s business when a large majority of shareholders 
wish to go on (In re Middlesborough Assembly Booms, 1880, 14 Ch. D. 104). 
A fortiori if he is a fully-paid shareholder (Jn re Batcnt Artificial Stone Co,, 
1864, 34 Beav. 185). 

Winding-up Order — Appeal , — ^A winding-up order is appealable (Judi- 
cature Act, 1873, s. 19; Companies Act, s. 124), Only the company or a 
creditor or contributory can appeal (In re Bradford Nimgation Co., 1870, 
L li. 5 Ch. 600). The time for appealing is tweiity-ono days, extendible by 
the Court (In re Ncio Callao Go., 1883, 22 Cli. 1). 484). If a limited company 
is the sole appellant it wdll be ordered to gi\’e security for costs (hi re 
Diamond Fuel Co., 1879, 13 Ch. 1). 400). 

Costs , — The general rule is to give one set of costs among creditors and one 
sec of costs among contributories appearing to su])port tlui winning aide (In re 
Becldiam Tramways Co., 1888, 57 L. J. Ch, 462 ; In re Criterion Gold Mining 
Co., 1889, 58 L. J. Ch. 277; Inre Brighton Alarine Balace Co., W. X. 1897, 12). 
A successful petitioner’s, costs are a first charge on the assets (In re Capital 
Fire Insurance Association, 1883, 24 Ch. D. 415). Creditors and contribu- 
tories appearing in an appeal and supporting the winning side will be 
allowed their costs of appeal (In re New Gas Co., 1877, 5 Ch. I), 703). The 
order in which costs of winding up are payable out of tlie assets are 
prescribed by r. 31 of the Wiiuling-uj> Eules, 1890. 

The Official System . — Under the ofiicial system of administration 
introduced by the Companies (Winding-uij) Act, 1890, the proceedings 
in a winding np by the Court have been closely assimilated to those 
in bankruptcy. The matters arising in the execution of the Act are 
assigned to the bankruptcy department of the Board of Trade ; the 
official receiver is, as in bankruptcy, an officer of the Board of Trade 
(albeit he is also an officer of the Court). He is appointed by the Board 
of Trade, and is accountable to it. The Board audits his accounts, 
takes cognisance of his conduct when acting as liquidator (Companies 
(Winding-up) Act, 1890, s, 25), and gives him directions just as it does 
a trustee in bankruptcy. All moneys received by the liquidator have 
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to be paid hy him into the Companies Liquidation Account at the 
Bank of England, as in bankruptcy into the Bankruptcy Estate Account, 
within ten days. The public examination of director* (see p. 217), the com- 
mittee of inspection (p. 222), the employment of special managers (p. 219),* 
are all parts of the bankruptcy machinery imported into winding up. This 
official control is designed to secure purity and efficiency of administration, 
but it is also designed to be disciplinary. It is a recognition of the 
I»rinciple that tlie State — the community at large — is interested in the 
maintenance of a high standard of commercial integrity, and in the 
detection and punishment of fraud, and that these are not matters merely 
between man and man. 

When a winding-u]? order is made, a copy of the order is sent by the 
registrar to the official receiver and by him served on the secretary of the 
company, and it then becomes the duty of the secretary and other officers of 
the company to attend on tiie official receiver and make out a statement of 
the affairs of the company in the prescribed form, verified by affidavit 
(Companies (Winding-up) Act, 1890, s. 70 ; Winding-up Rules, 1890, 58-62). 
This statement of affairs is placed by the official receiver on the file of pro- 
ceedings. As soon as the statement is prepared and filed (Winding-up 
Rules, r. 45), but not before, se 2 )arate meetings of creditors and contri- 
butories are to be summoned by the ollicial receiver — called the first 
meetings — to determine two things — (1) whether the Court shall be applied 
to to ap])oint a luiuidator in place of the official receiver, and (2) whether 
the Court sliall be apjdied to to ap])oint a committee of iiis])ection to act 
with the liquidator, and if so, who are to be the members of suctli committee 
(Comi)anies (Winding-uj)) Act, 1890, s. 6). The official receiver acts as 
chairman at tliese meetings. A person cannot vote as a creditor at the 
meetings unless lie has duly iiroved a debt due to him from tlie company 
(Companies ( Wiiiding-u])) Act, First Schedule (6)), or in resiiect of an unliqui- 
dated or contingent or uiiascertainable (ibid. (7); see Ex parte Ruffle, 1873, 
L. R. 8 Ch. 997; Ex parte, Rearce, 1879, 13 (Jh. I). 262; In rc Canadia7b 
Fadfic ColonimlUrn Co., AV. N. 1891, 122). A seemred creditor, unless he 
surrenders, must assess the ^'alue of liis security. A creditor or contribu- 
tory may vote either in jiersou or proxy in the prescribed forms. The 
directors and other officers must attend the meetings (A\"inding-uT) Rules, 
1890, r. 43). 

As soon as practicable after receipt of the conii)any*s statement of affairs 
the official receiver is to submit a jireliminary rcjiort to the Court — “ (a) as to 
the amount of capital subscribed and jiaid u]), and the estimated amount of 
assets and liabilities ; (h) if the company has failed, as to the causes of failure ; 
(6*) whether in his ojnnion further inquiry is desirable as to any matter 
relating to the jironiotion, formation, or failure of the coinijany or the 
conduct of tlie business thereof.'’ This report is ordinary routine. The 
official receiver may also issue a further report or reports stating the 
manner in wliicli the comjKiny was formed, and whether in his opinion 
“ any fraud has been committed by any person in the promotion or forma- 
tion of the comjiany, or by any director or otlier officer of the company in 
relation to the comjiany since the formation thereof, and any other matters 
which in his ojiinion it is desirable to bring to the notice of the Court.” There- 
upon the Court may, on considering the reiiort, direct that any person who has 
taken any part in the jiroiiiotion or formation of the company, or has been 
ti director or officer of the company, shall attend and be publicly examined 
on. oath as to the promotion or formation of the company, or as to the 
conduct of the business of the company, or as to his conduct and dealings as 
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direc^r or officer of the company (Companies (Winding-up) Act, 1890, 
s. 8). In Ex parte Barnes, [1896] App. Cas. 146, the House of Lords has 
now held that there must first be a finding by the official receiver that fraud 
r has. been committed by the individual person pointed out by the report, 
before the Court can direct a public examination, and that then he and only 
he can be suinmoned. Ihe section is aquasi-penal one, and must be strictly 
oxjnstrued. Ihese conditions have gone far to render the section a dead 
letter. When a public examination is directed, it is held before the 
registrar at a time and place fixed by the Court. The shorthand notes are 
evidence against the examinee (Winding-up Kales, 1890, r. 27, April 
1892 ): 

lAquulator, — The official receiver is con teni] dated by the Com]>iinies 
(Wiiidiiig-iip) .^ct, 1890, as iioriiially the pro})er jjcrson to act as liquidator. 
No one else but the official receiver can after a winding-up order be j)ro- 
visional liquidator (Companies (Winding-ui)) Act, s. 4 (5); In rr North IVates 
Orunpovjder Co., [1892] 2 Q. K 220). It is the official receiver wlio on the 
making of a winding-up order is charged with the conduct of the proceetlings. 
He is to act as licpiidator during any vacancy in tlie ollice (Ctunpari.-.- 
(Winding-up) Act, s. 4). But the Winding-u]) Act, ros(‘rves power to the 
creditors and contributories at the first meeting after the winding-up order 
to determine whether they will have a li(|uidator of their own choice. — a 
(!ommercial liquicfator — or acce])t the official riH-eiver as such. lt‘ the 
creditors and contributories are unanimous in wishing for a liquidator of 
their own, the Court will give cllect to their wishes. If they cannot 
agree, the C')urt will decide between them. 

If a liquidatoi* other than the official receiver is aj)})ointed, he is not to 
act until lie has notified his ap])ointment to the licgistiar of rloint-Stock 
Companies and given security to the satisfaction of the Board of Trade 
( Winding-u]) Act, 1890, s. 4 (:»)) ; but when he lias done so his title indatcs 
)):i('k to tiie commencement of the winding up(/r/toAm; Jroii Vo. v. Great 
Western llwy. Co., 1881, L. K. G Q. B. 17G). 

A lupvidator is an agent, not a trustee {KnoirJes v. [1891] 1 Ch. 

717). He differs from a trustee in bankriqitcy in one important res])ecl, 
that he has not the assets of tlie company vested in him (Ebstno'fh d; 
Tulys Contract, 1889, 42 Ch. 1). 49). A li(piidator, so far as he rc.prt'scnts 
tluk company, has only tlui rights of the company, lint so far as he rejiresents 
creditors through tlie comjiany he has more extensive rights {Ju re London 
Celluloid Co., 1888, 89 Ch. 1). 204). He may, for instance, resist resciission 
wlujre the company (^ould not {Tufnell & Fonsnyihjfs case, 1880, 29 Ch. D. 
422), or specific jierforniance (i/rvV/.s'A Water Gas l^yndiralr \. Notts, 1889, 
1 Meg. 425), or call uj) the amount unpaid on shai'es, though the com]>any 
has agreed that the shares should be paid by instalments {Cordova Ihiam 
Gold Co,^ [1891] 2 Ch. 580). Ilie powers of a licjuidator are very large, in 
exercising them he is to have regard at all times to the wishes of 
creditors and contributories (Companies Act, s. 91), and for the jiurposo 
of ascertaining such washes he may at any time summon general meetinj^s 
(Companies (Wihding-up) Act, 1890, s. 22; AVindhig-up Kules, 1890, r. 47). 
Some of these powers are exercisable without the sanction of the (.oui t or 
the committee of inspection — the power for instance to sell the property 
of the company, prove in the bankruptcy of a contrilaitory, or take out 
administration, draw bills of exchange, give receipts, execute documents 
(Cknnpanies Act, s. 95 ; Winding-up Act, 1890, s. 12). Other powers, sucli as 
the pow’er to make calls, to carry on the company's business, to bring or 
defend actions, or coinproniise wdth creditors or contributories, or employ a 
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solicitor; are exercisaMe only with the sanction of the Court or the 
committee of inspection. 

The liquidator can only carry on the business of the company so far as 
may be necessary for the beneficial winding up of the same {Ex parte Em^ 
manuel^ 1881, 17 Ch. 1). 35). If he requires a special manager he must 
get the leave of the Court (Winding-up Act, 1890, a 5 ; Winding-up Buies, 
1890, r. 42). He must keej) a distinct account of the trading, and submit 
it once a month at least to the committee of inspection (Winding-up 
Buies, 1890, r. 137). 

As to compromises with contributories and debtors, see Bank of Hindu- 
stan V. Eastern Financial Assoc,, 1869, L. B. 2 P. C. 501 ; In re Commercial 
Banie Corporation of India and the East, 1869, L. B. 8 Eq. 241 ; Pearson's 
case, 1872, L. B. 7 Ch. 309; Roberts v. Crowe, 1872, L. B.. 7 C. P. 629; 
Hankey's case, 1872, 41 L. J. Ch. 385. 

Contracts, — The insolvency or winding up of a company is not of itself a 
breach of a contract by the company {In re Ayra Bank, 1867, L. B. 5 Kq. 165) ; 
for instance, for the delivery of goods {Ex parte Halliday, 1858, 2 De G., J. 
& S. 312). The liquidator has the option of completing {In re Asphaltic 
Wood Pavement Co,, 1885, 30 Ch. 1). 216); but the company may, by 
winding up, disable itself from completing a contract, and it is then liable 
in damages. Whether a liquidator has made himself x>ersonally liable or 
not in contracting is a question of fact {In rc Original Hartlepool Collieries 
Co., 1882, 51 L. J. Ch. 508). 

Sales by Liquidator, — The liquidator of a company has the largest power 
under sec. 95 of the Companies Act to sell the assets of the company 
by private contract or public auction, en bloc or in parcels {In rc Oriental 
Bank Corporation, 1887, 56 L. T. 868). A claim of tlie company against 
ex-directors for misfeasance may be sold by a li(|uidator under sec. 95 (3) as 
part of the coinpany's assets {In re Park Gate Waggon Works Co,, 1881, 17 
Ch. D. 234). Such misfeasance claims have even been put up of late to auction. 

Removal of Liquidator. — A liquidator may be removed under secs. 93, 
141 of the Companies Act, authorising removal on “due cause shown,*' 
wherever it is for the benefit of all those interested in the company being 
liquidated. It is not necessary that there should be any personal unfitness 
{In re Adam Eyton, 1887, 36 Ch. D. 299). Whether due cause has been 
shown is a question on which the Court of Appeal may review the decision 
of the judge below {In re Sir John Moore Gold Mining Co., 1879, 12 Ch. D. 
325). It is ground for removal if the same person is liquidator of two 
companies whose interests are conflicting {In re City and County Invest^ 
merd Co., 1872, 25 W. B. 342); if he is obstructing an action by a con- 
tributory to recover money improperly received by the directors and by 
the liquidator himself when secretary {Sir John Moore, supra) ; if he insists 
on prosecuting an action Against the wishes of the creditors where the 
assets are deficient {In re Tavistock Iron Works, 1871, 19 W. B. 672); 
or if there is any corruption or improjiriety on his part {In re London 
Flour Co., 1868, 16 W. B. 553) ; but it is no ground that the liquidator has 
an interest in a syndicate \vhich buys the liquidating company *s property, 
if there is no evidence that the liquidator has abused his position {In 
re Llynvi and Tondic Co., 1889, 6 T. L. B. ll), or timt he has refused 
to employ a solicitor pressed on him by the creditors {In re Plymouth 
Patent Sugar Refining Co., W. N., 1870, 84), or that a lay liquidator is 
willing to act gratuitously (/«. re Civil Service Stores, W^ N., 1884, 168). 
Eemoval will not affect the liability to account {In re Talum, 1889, 6 Morr** 
1WI \ In re Rogers, 1887, 4 Morr. 57). 



COMPANY 



2m 


— Under the new practice (Winding*up 
BuleSy 1890, r. 154) the liquidator’s remuneration is fixed by the committee 
of in|^pection, and is to be in the nature of a commission or percentage — ^one 
part "'payable on the amount of the assets realised after deducting sums 
paid to secured^reditors out of the proceecis of their securities, and the 
other part on tlie amount distributed in dividend. This is meant as a 
premium on diligence. 

The first duty of the Court acting by its officer, the liquidator, is to collect 
the company s assets and apply them in discharge of its liabilities (Com- 
panies Act, s. 98). A company’s assets on a winding up Consist of all its 
property, including unpaid capital recoverable from present and pxst mem- 
bers {Wchb V. Wh\ffin^ 1872, L. E. 5 H. L. 724). But the bankruptcy rules 
as to reputed oyrnership find the avoidance of voluntary settlements do not^ 
apply {Gorringe v. Towcll indiaruhher Worl\% 1886, 84 Ch. D. 128 ; re 
Gould, 1887, 19 Q. B. D. 92). Frequently the business of the company is 
its most valuable asset, and to enable it to be sold as a going concern the 
official receiver, as licjuidator, must carry it on. For this purpose he may 
be allowed the assistance of a special manager by the Court (Compani . s 
(Winding-up) Act, 1890, s. 5 ; Winding-up Eiiles, 1890, r. 42). 

Fraudulent Preference — DupoHitioiiH pmuling Winding up. — In winding 
up, as in all systems of insolvent administration, it is necessiiry to 
provide against ^either the giving or getting of an unfair advantage. 
It destroys that equality which is equity. The giving of an unfair 
advantage is met by two sections in the Companies Act, s. 48 (fraudulent 
preference): and s. 153 (dispositions pending winding up). The principles 
as to fraudulent preference are the same in winding up as in bankruptcy, 
and are illustrated in WUlmott v. London Celluloid Vo., 1886, 34 Ch. 1). 
150: Mason, Gallagher, & Slater's case, 1882, 30 W. IL 378; Poole, Jackson, 
& Whyte's case, 1878, 9 Ch. 11 322; Sykes' case, 1872, 1.. 11 13 Eci. 255). 

The effect of sec. 153 is to make directors primd facie liable for all 
moneys of the company expended by them not in tlie ordinary course of 
business since the commencement of the winding up {In re Neath JIarlour 
Smdting Works, 1887, 35 W. E. 827 ; Ln re Wiltshire Iron Co., 1868, L. E. 
3 Ch. 443). If payments are made honestly and in the ordinary course 
of business after presentation of a winding-nj) petition, it is ii.sual for the 
Co\»rt to allow them under sec. 153, but directors should be on tlicir guard 
what they do after a petition is preseifted. Accepting bills in the ordinary 
course of business {Bologncsi's case, 1870, L. E. 5 Cli. 567), and delivering 
goods ordered {In re Wiltshire Iron Co., supra), have been confiriiicd, but 
payment to a petitioning creditor was disallowed {In re Lixerpool Service 
Assoc., 1874, L. E. 9 Ch. 54; and see In re Civil Service General Siore^ 
1883, 52 L. J. Ch. 119). 

Stay of Actions and Executions. — The other .mode of getting an unfair 
advantage is by seizing a company’s property when it is in extremis. 1 o 
defeat this the Companies Act stops summarily all actions and proceedings 
against the company (ss. 85, 87), and avoids all the attachments, sequestra- 
tions, distresseiS, or executions put in force against tlie estate and effects of 
the company after the commencement of the wdiiding up (s. 163), thus com- 
pelling creditors to come in and share ratcably {In re International Pulp 
and Paper Co., 1876, 3 Ch. D. 598 ; In re David Lloyd & Co., 1877, 6 Ch. I). 
344 ; In re Great Ship Co., 1866, 4 De G., J. & S. 70). In all cases, however, 
the Court has a discretion, to be exercised, not for the benefit of any particular 
creditor, but for the general body of creditors interested under the Act 
{Smith, Fleming, & Co.'s case, 1866, L. K. 1 Ch. 545 ; In re Vron Colliery Co., 
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1882, 20 Ch. D. 445). The Crown is not bound by the Companies Act, not 
being specially mentioned, and the Court has therefore no jurisdiction 
under sec. 87 to restrain the Crown from proceeding by way of distress or 
any other process for arrears of income-tax owing by a liquidating company 
(7/1 re Henley & Co., 1878, 9 Ch. D. 469). 

Actions. — An application to stay an action against a company pending 
hearing of a winding-up petition against the company is to the Division of 
the Higli Court in whicli the action is pending {Artistic Colour Printing Co., 
1880, 14 Ch. D. 502). It may be made by the company or by a creditor or 
contributory. Wliere a winding-up (yrder has been made, the action is 
automatiwilly suspended, and if the plaintiff desires to proceed with it he 
must get the leave of the Court which has made the winding-up order 
{Wilson V. Natal Investment Co., 1867,86 L. J. Ch. 312).^ A mortgagee 
/of a company is entitled to leave to commence or continue an action 
to realise his security ; for the property is 'pro tanto his {In re David 
Lloyd & Co., 1877, 6 Ch. D. 339). In other cases it is a matter of 
convenience for the discretion of the Court. Leave has been given to 
continue an action for specific performance {Thames Plate Glass Co. 
V. Land Telegraph Co., 1870, Jj. K. 11 Eq. 248) for trespass — to deter- 
mine the plaintiff’s right ( Wyley v. Krhall Coal Co., 1 864, 33 Beav. 538) ; for 
re-entry {In re Strand Hotel Co., W. N., 1868, 2), and for damages under 
Lord Campbell’s Act {In re Thurso New Gas Co., 1889, 42 Ch. D. 491), and 
for an account {MEwen v. London, Eomhay, aiul Mediterranean Banh, 1867, 
15 W. 11. 245). Leave will not be given on an ex parte application ( W estcrn 
and Brazilian Telegraph Co. v. Bihhy, 1880, 42 L. T. 821). .In staying 
an action commenced before the winding up, wliether such winding up 
is by the Court or voluntary, the Court allows the creditor, on proving, 
to add to his debt tlie costs of the action down to the time of his 
receiving notice of the winding up {In re Keynsham Co., 1803>, 33 P)eav. 
123). A creditor who commences an action cagainst a company after notice 
of a winding up will be ord(*red to pay the costs of the action and of the 
motion to stay {In re East Kent Shipping Co., 1 868, W. N., 1868, 206). The 
judge of the winding-up Court has power also, on an ex parte application, 
to order a transfer to liimscdf of any cause or matter pending in another 
Court brought by or against the company (R C. S., 1883, Order 49, r. 5 ; In 
re Landovc- Siemens Steel Co. ; In re Poole, 1886, 55 L. T. 56). • 

Distress. — In all cases in which a landlord seeks to distrain after a 
winding-up order he must show why he should have such an advantage over 
the other creditors {In rc Oak Pits Colliery Co., 1883, 21 Ch. D. 329). A land- 
lord is not a “ secured creditor ” so as to be entitled under sec. 10 of the 
Jiulicature Act, 1875, to distrain for one year’s arrears of rent under the 
rule in bankruptcy {In re Bridgewater Engineering Co., 1879, 12 Ch. 
D. 181). Th(' rights of the landlord of a company have been summed up 
in the following propositions in tlie above case of In rc Oak Pits 
Colliery Co.: — (1) lient in arrear at the commoncement of the winding up. 
If the landlord is a legal creditor of the company in respect of rent in arrear 
at the commencement of its winding up, he is not allowed to distrain for 
the arrears of rent, but must prove his debt like any other creditor. If 
the landlord is not a legal creditor of the company by .reason of the com- 
pany not being his tenant, he is permitted to distrain for rent in arrear at 
the commencement of the winding up (see In re Carriage Co-operative 
Supply Assoc., 1883,23 Ch. D. 154), (2) Kent accruing after the com- 

mencement of the winding up. A landlord of a company in winding up 
5vho applies for leave to levy a distress for rent accrued since the com- 
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xnenfiement of the winding up must show either that it is inequitable that 
the coinpany should be protected by sec. 163 (avoiding distresses), or that 
the rent is properly payable as part of the costs, charges, and expenses of 
the winding up. If the liquidator, for instance, has retained possession 
for the piirppses of the winding up, or it he has used the property for 
carrying on the company’s business, or has kept tlie ])ropertv in order to sell 
it or to do the best he can with it, the landlord will be allowed to distrain for 
rent which has become due since the winding iq)— it is a debt contracted 
for the winding up of the company, and ought to be paid in full. See 
In rc International Marine HydroixUhk Co., 1884, 28 Oh. 1). 470; In 
re National Arms and Amiminition Co., 1885, 33 W. 11. 585. If ’the 
occupation is tor the benefit of the landlord as w’cll as the company it is 
different {Li re Bridgewater Eugineerimj Co., 1879, 12 Oh. D. 181). A 
mortgagee wifli an attornment clause is not in as good a ])osition as a 
landlord {In rc Lancashire Cotton i^jrmning Co., 1887, 35 Oli. D. 656). 

Executions. — If the sheriff has seized before presentation of a winding- 
up petition, the Oourt will not interfere (In rc Crcat .Ship Co., 1864, 3>3 L. J. 
Oh. 245). The creditor is a secured (u-editor (In re Prhiiing Co., 1878, 8 Co. 
I). 538; In re United English Co., 1868, L. 11. 3 Oh. 720) ; nor is no- e to 
the sheriff of a winding-ui) petition like notice of a bankruptcy ]»et-ition 
{Lire WUhernsea Brlckworhs, 1880, 16 Oli. 1). 337). A garnishee order 
served before prefeeritation of tlic petition is therel>y “ i>ut in force,” and 
the Court will not interfere (In rc tStanhope ISilhstoiu' Co.,>li>^^\,2'<) 

442 ; and see In re Hille IndiariMer Co. (No. 2), W. N., 1897, 20). 

yl.s.s(ii58.~The end and aim of the winding-up administration, to sum it 
up in a few words, is to collectt the company’s assets and a])])ly them in 
discliarge of the liabilities. A coni])any s assets consist of all its property, 
including uncalled capital recoverable from past and ])ro8ent members ; 
but it does not include lu’operty of which the com])any is reputed owner, 
neither the order and disposition clause nor the bankruptcy rules as to 
voluntary settlements applying to winding up (Gorriwfc v. Irwvll India- 
ruhhrr Works, 1886, 34 Oh. 1). 128 ; In rc Gould, 1887, 1 i) h>. B. D. i)2). Wind- 
ing up also differs from bankruptcy in this respect, that in bankruptcy the 
whole estate, both legal and general, is taken out of the bankru])t, and is 
vested in the trustee; wdiereas in a winding up the legal estates still remains 
in^the company (Li re Oriental Inland Steam Co., 1874, L. It. Oh. 960), 
For the purpose of collecting the assets the Oourt in winding uj) has very 
great powders — power to order any contrihutory, trustee, receiver, banker or 
agent, or oflieer of the company to pay any sum of money or deliver books, 
papers, estate, or effects to which the coiu})any is priind faeic entitled 
(s. 100); power to order payment of debts or dividends improperly 
received by a contributory (s. 101); power to summon l)efore it any oilicer 
of the company or person known or suspected to have in his possession any 
of the estate and effects of the company or supposed to be indebteil to the 
company, or any person whom the Court may deem capable of giving 
information concerning the trade dealings, estate, or effects of the com- 
pany, and to require the person summoned to prixluce any relevant 
books or papers. The object of this large power of discovery, which from its 
inquisitorial character has been called the Star Chamber clause, is to get 
information which will enable the Court to see what course ought to Ij© 
followed with reference to some matter or some chiim in the winding 
np {In re Grey's Brewery Co,, 1884, 53 L. J. Ch. 262). The 
discretionary {In re Imperial CoifUincntal Water Covpn., 1886, 33 (4l ll. 
314). Usually the liquidator makes the application for the order, scheduling 
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the names of the examinees {In re Gold Co,, 1879, 12 Ch. D. 84) ; but if the 
liquidator does not wish to do so, or is himself implicated, a contributory 
,may apply (In re London and Lanmdiire Paper-Mills Co,, 1888, 57 
Jm J, Ch. 766) ; but a contributory will not be allowed to use the section to 
get discovery in an action which he is bringing against the company or the 
directors for liis own individual benefit (In re Imperial Continental Water 
Corpn,, 1886, 33 Ch. D. 314 ; In re North Australian Territory Co,, 1890, 
45 Ch. D. 87 ; and see Ex parte Leaner, 1885, 51 L. T. 817). All sorts of 
persons may be examined — the company’s directors, its solicitors and 
brokers, a contributory’s banker, partner, stockbroker, relatives (Forhes* 
case, 1872, L. E. 14 Eq. 6 ; Ex parte Paine & Layton, 1869, L. E. 4 Ch. 
215). The proper mode of enforcing attendance is by summons in 
chambers. Every witness summoned is entitled to his reasonable expenses 
(Ex parte Waddell, 1877, 6 Ch. D. 330). The examination is held before 
the registrar in chambers, or if specially ordered before an examiner of 
the Court (Winding-up Eules, April 1892, r. 3 (2)). The place where 
it is held is not a public Court (In re Western of Canada Oil Co,, 1877, 6 Ch. 
D. 109). An examinee has a right to have bis counsel and solicitor 
present at the examination (In re Breechloading Armory Co,, W. N., 1867, 
225). The depositions of an examinee can be used as evidence only 
against the deponent himself (In re Great Western (Forest of Bean) Coal 
Constmers Co., 1885, 33 W. E. 444). The depositions when finished are 
filed by the examiner, but the leave of the Court must now be obtained to 
inspect them or take copies. 

Surplus Assets. — Surplus assets must, on a winding up, b^ distributed 
(if the articles are silent) in proportion to the shares held, not in proportion 
to the amounts paid on the shares ; it makes no diflerence (1) that the 
shares of the company are paid up unequally, some being fully paid, others 
being paid up only in part ; or (2) that the fully paid up shares were issued 
separately as preference shares, carrying a preferential dividend of 5 per 
cent, without any further right to participate in the profits of the business ; 
or (3) that, by the regulations of the company, dividends on the company’s 
shares are payable in proportion to the amounts paid up (Birch v. Cropper, 
1889, 14 App. Cas. 525). The same principle applies where there has 
been a loss instead of a gain ; the losses must be borne by the shares equally 
(Ex parte Maude, 1870, L. E. G Ch. 51; and see In re Weymouth StQiam 
Packet Co., [1891] 1 Ch. 66). 

The Committee of Inspection., — This is part of the bankruptcy machinery 
imported into winding up. The [conmiittee is appointed by the creefitors 
and contributories (if they decide on having one) at their first meeting. It 
is designed to watch and supervise the proceedings of the liquidator. The 
committee is to consist of creditors and contributories, and is to meet not 
less than once a month. It may at any time require inspection of the liqui- 
dator’s record and cash books (Winding-up Eules, 1890, r. 144 (2)), and the 
Equidator is to have regard to its directions. If those directions conflict 
with the directions of the creditors and contributories in general meeting, 
the directions of the creditors and contributories must prevail. The com- 
mittee’s sanction is necessary to the liquidator bringing or defending any 
legal proceeding, or carrying on the business of the company, or compromis- 
ing with a creditor or contributory (Winding-up Act, 1890, s. 12 (1)). No 
member of the committee can directly or indirectly purchase any of the 
compmy’s assets, or derive any profit from any transaction arising out of 
the winding up, or receive out of the assets payment for services rendered 
or goods supplied to the liquidator. These principles are well illustrated 
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^ pattard, [1896] 1 Q. B. 68. The sanction of the Court may bo 
obta^^a, but only where the service is of a special nature. No payment 
is any circuiigstances allowed to a member of the committee for 

services rendered by him in discharge of the duties of his office (Winding- 
up Etdes, 1890, r. 160). ® 

Gontrihutorics. — When a company is wound up every present member, 
so far as his shares are unpaid, is liable to contribute to the assets of the 
company to an amount sufficient for the payment of the debts and lia- 
bilities, the costs of winding up, and such sums as may be required for the 
adjustment of the rights of contributories among themselves (Companies 
Act, s. 38 ; Birch v. Cropper, 1889, 14 App. Cas. 543). This liability is a 
statutory one, creating a specialty debt {Ex parte BramcMtc, 1879, 48 L. J. 
Ch. 463). If the contributions of the present members, called the A 
List,” are insufficient, then past members, called the “ B List,” may be called 
upon, unless they have ceased to be members for a period of one vear prior 
to the commencement of the winding up (Companies Act, s. 38). Tlie 
definition of “ member ” in sec. 23 of the Companies Act is important for 
this purpose. It says : “ The subscribers of the memorandum of associati^ ?i 
of any company under this Act shall be deemed to have agreed to Ih' ome 
members of the company whose memorandum they have subscribed ” ; and 
•‘Every other person” {ix, other than the subscribers of the nieinoraiulum) 
“who has agreed to become a member of a coiui)any under this Act, 
and whose name is entered on the register of members, sliall bo deemed to 
be a member of the company.” Tlie meaning of this is exj)lained by Cotton, 

L. J., in Armt's case, 1888, 36 Ch. II. 707. “To enable it to be said,” says 
the learndd judge, “under the 23rd section, that anyone has agreed to 
become a member (and therefore a contributory) it must be shown eitlier 
(1) that with his own knowhulge and assent he is entered as tlie holder of 
shares upon the register of shareholders, or (2) that a contract was entered 
into by the alleged contributory which ought to l:)e specifically performed, 
so that the Court would be justified without the consent of the alleged 
contributory in putting him upon the register in respect of sliares wliich it 
is said he had contracted to take from the comi)any.” From this ami other 
cases it is plain that a person may be a member although liis name is not 
on the register at the date of the winding u}). The register is not con- 
clusive, for it is to be rectified by the Court after winding u]) (Comi)anie8 
AcFs, 98 ; Bcese Biver Silver Mining Go. v. Smith, 1869, L. li 4 II. L. 77, 80). 
There is an important distinction between tJie case wiiere tlie alleged 
conftibutory is on the register and where the contract is one resting only 
in fier i. In the latter case, where the status of membership is not complete 
and the liquidator claims specific performance liy putting tlie shareholder 
on the list, he can only make the same claim against the alleged share- 
holder that the company could have made (In re Angleoca Colliery Co., 
1866, L. E. 1 Ch. 655 ; Tufncll and Ponsonhfs case, 1883, 23 Ch. ]I. 
432). But where the status of membership has been acquired by a con- 
cluded contract and entry on the register, the specific performance test does 
not apply {FisheFs case, 1886, 31 Ch. D. 120, 129). “A man,” as Jessel, 

M. E. said, “ can only become a member of a company and a contributory by 
contract” (Hamley's case, 1877, 5 Ch. D. 706). The directors putting a 
person’s name improperly upon the register as a shareholder, when he has 
not agreed to become such, cannot render him liable to creditors {Ghapmcin 
and Barker's case, 1867, L. E. 3 Eq. 365). A fully-paid shareholder is a con- 
tributory, and though he cannot be called upon to pay more, may claim to be 
put on the list in order to get the benefit of an adjustment of rights between 
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the shareholders {In re Hollyford Mining Co,, Ir. 11. 1 Eq. 39). A person 
who has applied for shares in the name of another without authority cannot 
be made a contributory if he had no intention of <K)ntracting personally 
{Coventry's case, [1891] 1 Ch. 202; Muir v. City of Glasgcno Bank, 1879, 
4 App. Cas. 368). But if a person being entitled to have shares allotted to 
him takes them in the name of a fictitious person, he will be put on the list as 
a contributory, the nominee in such a case being merely an alias {Yeoland's 
Consols, 2 Meg. 74). When a contributory becomes bankrupt after the 
commencement of the winding up, the trustee in bankruptcy, not the 
bankrupt, is the ])roper person to Ije placed on the list {M'Ewen's case, 
1871, L. B. 6 Ch. 582), and the liquidator may jn-ove against the estate the 
estimated value of the liability to future calls as well as calls already 
made (Companies Act, s. 75). Every liability of a bankrupt under a con- 
tract, however difficult of valuation, is provalde in the bankruptcy, unless 
declared by the Court incapable of being fairly estimated {Hardy v. Fotlier- 
gill, 1888, 13 App. Cas. 351). The trustee may, under sec. 55 of the 
Bankruptcy Act, 1883, disclaim the shares or stock by writing, in whicli 
case the company may prove as a creditor for the injury {Ex jjarte Biidden 
(& Bobcrts, 1879, 12 Ch. D. 288). As to the measure of damages, see In 
re Ualhtt, 1894, 1 Mansoii, 380. 

If a contributory dies eitlier before or after he has been placed on the 
list, the shares vest in his ])ersonal representative, and whether such ])ersonal 
representative is registered or not in respect of them, the estate is liable 
(Companies Act, s. 76 ; Reward v. Heathy, 1854, 3 1)e G., M. & G. 628, 647 ; 
Baird's case, 1870, L. R 5 Ch. 725), and the executor is the right person to 
be put on the list {Keen's Executors case, 1853, ;> Do G., M.* & G. 272). 
But he is only liable in an executorial capacity {Btiehans case, 1879, 4 Apj). 
Cas. 597 ; and see Jervis v. Wolfersham, 1874, L. B. 18 Eq. 18, and MarhuwWs 
case, W. N. 1872, 210). An executor may, however, render himself personally 
liable by accepting shares for his testator’s estate {Dobson's (?ase, 1866, L. K. 
1 Ch. 231). He has still a right of indemnity against the estate {Dvfj^s 
Executor's case, 1886, 32 Ch. D. 309). 

Firm. — A firm may be a contributory {Needham's case, 1867, L. E. 4 
Eq. 135). 

Infant. — If an infant shareholder is still an infant at the date of the 
winding up, his name must be struck off the list of contributories {Syijions' 
case, 1870, L. R 5 Ch. 298), the Court electing for him {Beid's case, 1858, 
24 Beav. 318, and see Wilson's case, 1869, L. R 8 Eq. 240). But if he is of 
age the question then arises whether he has elected to take shares.* An 
allotment or transfer to an infant is not ab initio void, but only voidable. 
Consequently if the infant, on coming of age before a winding up, has elected 
to keep the shares, he will then be a contributory. Such election may be 
evidenced by the ex-infant not repudiating within a reasonable time after 
coming of age, or exercising acts of ownership over the shares {lAimsdcn's 
case, 1868, L. K. 4 Ch. 31 ; Dublin and Wicklow Itwy. Co, v. Black, 1870, L. E. 

8 Eq. 181). What is reasonable time depends on circumstances {Carter 
V. Siller, 1891, 39 W. E. 556 ; Ebhett's case, 1870, L. E. 5 Ch. 302 ; In 
re Yeoland's Consols, 1888, 58 L. T. 922). A transfer of shares to an infant 
is voidable at the option of the company as well as the^option of the infant 
{Gooch's case, 1872, L. R 8 Ch. 266, and see Curtis' case, 1868, L. R 6 Eq. 
456) ; but the company must promptly give notice on discovering the infancy 
of the transferee, that it holds the transferor liable, otherwise it will dis- 
entitle itself to any remedy against him {Parson's case, 1869, L. E. 8 Eq. 656). 

Married Woman, — Upon principle there is nothing to prevent a married 
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with sej^rate property liecoming a shareholder in a company and 
lial^ as a contributory {In re Leede inking Co., 1866, L. S. 3 £q. 781). 
As ^ the husband’s liability, see Companies Act, s. 78 ; Married Women’s 
Property Act, 1882, ss. 13, 14 ; Angus' case, 1847, 1 De G. & Sm. 560 ; Ex 
parts HatcheVy 1879, 12 Ch. 11. 284). 

Mortgagee, — A mortgagee who takes a transfer to himself of shares not 
fully paid up, and is registered, incurs all the liabilities of a sliareholder 
{Price & Mroivn's case, 1850, 3 De G. & Sm. 146). 

Partmpaiing Policyholder, — A {Mirticipatiug jwlicyholder in a mutual 
life assurance com^mny may be liable as a contributory ( tPhisfonds case, 
1879, 12 Ch. 1). 239), but not till after shareholders are exhausted (In re 
Albion Life Assurance Siwiefyy 1880, 15 (^h. D. 79). 

Sale of Sha'^es, — If a man, being a shareholder, has sold his shai'es, he is 
not relieved from being a contributory if owing to any cause, except the 
neglect of the company, the transferee s name has not been substituted for 
his at tlie date of the winding up (Marshall v. Glamorqanshire Iron Co,, 

1868, L. 11. 7 Kq. 137 ; Erans^ case, 1866, L K. 2 ( ’b. 427). 

Trustee, — A registered liolder of shares is none the less liable that iie 
is a trustee of tliem. lie cannot, like an executor, be a contributoi j in a 
representative ca|mcity only {Hoare's case, 1867, 2 John. & li. 229). His only 
right is that of ii^demnity against his cestui-que trust (Leri v. Ayres, 1878, 3 
App. Cas. 852). There is no contract by the eestuis-que trust with the 
com[«iny which would entitle the Court to put them the list (Eai^rtfs 
ojse, 1864, 4 De G. J. & S. 416). As to where a eom])any takes a transfer of 
its own sliai^es in the name of a director as trustee for it, see Oree v. Somcrvail, 
1870, 4 Apj). Cas. 648. The Glasgow 15ank failure furnished numerous 
illustrations of tlie <lisa8trous position of trustees of an unlimited company 
(Muir V. City of Glasgow Banl\ 1870, 4 App. Cas. 337 ; Cuninghatn v. City of 
Glasgow Bank, 1879, 4 A])p. C’as. 610). 

A trustee of shares has a right to be ])rovided by Ins eestui-que trust 
as soon jis a call is made with funds to ])ay it (In re National Financial 
Co.y 1868, 1.. R Ch. 701); hut lie cannot maintain an action for indemnity 
while the lialulity is contingent only, that is, when no call lias heen made 
or is likely to he made (Hughes Ha! lett v. Indian Mammoth Gold Mines Co., 
1882, 22 (h. D. 561). 

U is the liquidator H duty with all convenient sjieed after his appointment 
to settle a list of coutrihutories(Compjinies Act,88. 08,00, Winding-up Kules, 
1800^ r. 8.)), and for that ])urj)ose he gives notice of the time and place 
appointed for settlement to every person whom lie jirojiosestc* include in the list 
(Winding-up hides, r. 84). If any person objects, the li({uidator bears him, 
and, after such hearing, finally settles the list (Winding-up liules, 1890, r. 85), 
and gives notice to the persons settled on it. The list consists of two parts — 
the “A list” or present memliers, and the “II list” or past members. Before the 
Court will sanction a call on past members it must have (1) proof of unpaid 
debts existing at the time when the jiast member ceased to be a member, and 
(2) reasonalJe evidence that the existing assets of the company, including 
therein the liability of the existing shareholders, will be exhausted 
(Helhert v. Banner, 1871, L. K. 5 H. L. 28 ; Wehh v. Whijfin, 1872, L. E. 5 H. L. 
718 ; and see Brctfsdisjse, 1871, 6 App. Cas. 800 ; and Morris' case, 1872, L K. 
7 Ch. 200 ; L E. 8 Ch. 810). The contributions of both lists go, however, into 
a common fund. A shareholder who has transferred his shares within 
a year of a winding up is liable, as a past member, though the sliares 
have been forfeited in the hands of the transferee (Bridger and Neills cases, 

1869, L. E. 4 Ch. 266 ; Creyke's case, 1869, L E. 5 Ch. 63). Where share*. 
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holders in a company had transferred their shares lesS: than a year before 
a reeolution of the company for a voluntary grinding up, but more thad 
a year before a subsequent compulsory order for Irinding up, the Court, 
held that the winding-up order did not relate back to the ^te of the 
resolution for a voluntary winding up, so as to make the shareholder 
liable to be put on the “ B list” {In re Taurine, 1883, 25 Ch. D. 118), 

A person who is on the list and disputes his liability may take out a 
summons to have his name removed. If he fails, he must pay the costs 
{In re Birhlech Life Imurance Co., 1862, 2 Drew. & Sm. 321). Any creditor 
or contributory may appeal against an order striking a person oflf the list of 
contributories {Ship's case, 1865, 2 De G. J. & S. 550). An appeal to the 
Court of Appeal must be brought within twenty-one days ( Companies Act, 
s. 124). 

Calls in Wirulin^ up, — The liquidator cannot make a call on the con- 
tributories without the special leave of the Court or the sanction of the 
committee of inspection. His course is to summon a meeting of the 
committee for the purpose (Winding-up Eules, 1890, r. 92). If there is no 
committee of inspection, the liquidator takes out a summons to obtain the 
leave of the Court to make a call, and gives notice by advertisement to all 
persons interested of the time fixed for the hearing of the summons (Winding- 
up Eules, 1890, r. 93). If the Court sanctions the call, the Court of 
Appeal will not review its discretion {Hclhcrt v. Banmr, 1871, L. E. 5 H. L. 
28). Notice of the call sanctioned by the committee or the Court is sent by 
post to the contributories. An order for a call cannot be served out of 
the jurisdiction {In re Anglo-African Steamship Co,, 1886, 32 ^Qh. D. 348) ; 
but notice of an appointment to settle the list of contributories {In re 
Nathan Newman & Co., 1887, 35 Ch. D. 1), or notice of an intention to make 
a call {In re General International Agency Co., 1867, 15 W. E. 973), may 
be served out of the jurisdiction, these being different from process. If a 
call is not paid, the liquidator may apply to the Court for an order to 
enforce it, scheduling to the summons the names of the defaulting 
contributories. This order is called a balance order, and is a summary 
statutory proceeding for the purpose of enabling the liquidator to get 
payment from a contributory in lieu of proceeding by action {In re 
Saunders, 1884, 13 Q. B. D. 478). A balance order is not a “final judg- 
ment ” within the Bankruptcy Act, 1883, s. 4 (1) (3), on which a bankruptcy 
notice can be founded (and see In re Iluhback, 1885, 29 Ch. I). 934). Nor 
can an action be brought by the liquidator on a balance order {Chalk Webb 
V. Tennant, 1887, 36 W. E. 263 ; In re Shirley, 1888, 58 L. T. 237 ; see, 
however, Westmoreland Green Slate Co. v. Bidden, 1891, 60 L. J. Ch. 301). 
If a contributory is absconding, the Court has jurisdiction to grant a writ 
of m exeat regno (In re Cotton Plantation Co. of Natal, W. N. 1868', 79). 
A fi.fa. to enforce a call must follow the terms of the balance order 
{Ex parte Waterloo Life Assurance Co., 1864, 4 N. E. 207). A bankruptcy 
petition, sequestration, a charging order, attachment of debts, elegit, 
equitable execution, administration (where a contributory is deceased), are all 
different modes of enforcing payment. To enforce payment of calls in an 
Irish or Scotch winding up by contributories in England, the order for a 
call by the Irish or Scotch Court must be made an order of the Chancery 
Division in England {In re Hollyford Copper Mining Co., 1870, L. R 5 
Gh. 93). 

Interest. — ^A provision in articles of association for payment of 
interest on calls is not applicable to calls by the liquidators (/w ra Welsh 
Jennet Co.^ 1875, L. R 20 Eq. 361) ; but interest will be payable under 
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Si WilL IV. c. 42 (In re O^re^id, Oumey, & Co., 1868* L. R 3 Ch. 
784)1 

i Ska off, — A shareMlder in a limited company cannot set off a debt 
agaiist (sails (GfresiseWs case, 1866, L E. 1 Ch, 528); to allow set off would 
4^ in effect to allow a shareholder-creditor preferential payment out of 
his own calls {Black's case, 1872, L. R 8 Ch. 254). The case of a bankrupt 
contributory is different {In re Duchvarth, 1867, L R 2 Ch. 678), 

Winding %ip — Creditors, — The object of the winding-up provisions of 
the Companies Act, 1862, is to put all unsecured creditors upon an 
equality, and to pay them pari passu {In re Oak Pitts Co.^ 1882, 21 Oh. 
D. 329) ; and with this view the Companies Act provides that all debts 
^yable on a contingency, and all claims against the company, present or 
future, certain qr contingent, ascertained or sounding in damages, shall be 
admissible to proof against the company. Tlie provable obligations, the 
debts and liabilities of the compfiny, are ascertained as they exist at the 
commencement of tlie winding up {In re General Rolling Stock Co,, 1871, 
20 W. R 762); but a creditor may come in and prove at any time 
before final distribution of the assets, so long as he does not disturb euy 
dividend already paid {In re General Rollmg Stock Co., 1872, L. E. \ Ch. 
646; Hides v. Jlag, 1872, 13 Ch. I). 236). Proof must be made in the pre- 
scribed form, and ^ state whetlier the claimant is a secured creditor or not 
(Winding-up Ilules, 97, Form 66). The liquidator, or pending his apj)oint- 
meiit, tlie oliicial receiver (Winding-up Kules, 11 5-128), is to examine every 
proof, and admit or reject it, in whole or in part, or require further evidence, 
If he gives yotice rejecting it, and the creditor is dissatisfied, he may appeal. 

Certain classes of debts in winding up, as in bankruptcy, are allowed 
a preference. These are — (1) Crown debts {In re Onenial Bank, 1886, 28 
Ch. D. 643 ; In re Henley & Co., 1878, 9 Ch. I). 469) ; (2) rates and taxes 
and the salary or wages of any clerk, servant, or workman (Preferential 
PaymeiitH Act, 1888,8. 1 {a){h) (c); Winding-up Kules, 1890, r, 106; In 
re Field, 1887, 4 Morr. 63) ; (3) under see. 10 of the Savings Hank Act, 
1863, and see Savings Hank Act, 1891, s. 13 (/a rc Williams, W. N. 1887, 
168, and see Friendly Societies Act, 1875, s, 15 (7), and In rc West of 
England Bank, 1879, 11 Ch. D. 768). 

A landlord has no ])riority in winding up {Thomas v. Patent Leonite Co.^, 
1881, 17 Ch. D. 250). He must prove (/n rc Panther Lead Co,, [1896] 1 
Ch. 978 ; Hardy v. Fothergill, 1888, 13 Ajip, Cas. 351), unless he has obtained 
leave to distrain {In re Oak Pitts Colliery Co., 1882, 21 Ch; D. 322). See 
pp. 219, 220, ante. 

Secured Creditors, — A secured creditor of a company can only prove 
for the balance of his debt after deducting the value of his security. 
This is the effect of sec. 10 of the Judicature Act abolishing the old Chancery 
rule and substituting that in liankruptcy {In re Withermea Brickwork, 
1880, 16 Ch. I). 337). Under the liankruptcy rules, a secured creditor may 
(1) rest on his security and not prove ; (2) realise his security and prove 
for the deficiency ; (3) value it and prove for the deficiency after deduction 
of the assessed value, in which case the liquidator may redeem at the 
assessed value ; (4) surrender his security and prove for the whole debt. 
{In re Hopkins, 188J., 18 Ch. D. 378). 

Mutual Belts and Credils. — The mutual debts and credits section in 
•bankruptcy is now imported into the winding up of an insolvent company 
by sea 10 of the Judicature Act. In re Milan Tramways Co,, 1882> 
22 Ch. D. 122 ; Mersey Steel Co. v. Naylor, Benzon, do Co,, 1883, 9 App. Caa 
436 ; Eberlds Hotel Co. v. Jonas, 1887, 18 Q. B. D. 465 ; In re Asphaltic Wood 
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Fmtm&ni Co,, 1885, 30 Gh. D. 224, are illustrations. The latest case is 
In re Mid-Kent Fruit Factory, [1896] 1 Ch. 567. 

Winding %vp, Voluntary, — The policy of the Co&panies Acts is to let 
the shareholders manage their own affairs, and part of those affairs is the 
winding up of the company {In re Wear Engine Works Co,, 1875, L. E. 10 
Ch. 191), and of this privilege companies avail themselves largely, 90 
per cent, being so liquidated. To such a winding up by the shareholders, 
whether it is purely voluntary or under supervision, the provisions of the 
Companies (Winding-up) Act, 1890, have no application. Sec. 129 of 
the Companies Act, 1862, defines the circumstances under which a company 
may be wound up voluntarily. They are — “ (1) Whenever the period (if any) 
fixed for the duration of the company by the articles of association expires 
or whenever the event (if any) occurs upon the occurrence of which it 
is provided by the articles of association that the company is to be 
dissolved, and the company in general meeting has passed a resolution 
requiring the company to be wound uj) voluntarily. 

“ (2) Whenever the company lias passed a special resolution requiring 
the company to be wound up voluntarily. 

'* (3) Whenever the company lias jiassed an extraordinary resolution 
to the effect that it has been proved to their satisfaction that the comj)any 
^cannot by reason of its liabilities continue its business, and that it is 
advisable to wind up the same.” 

An extraordinary resolution is one passed in such a manner as would, if 
it had lieen confirmed by a subsequent meeting, liave constituted a si)ecial 
resolution. There must be a proper quorum at the meetings m required by 
the articles (In re Cambrian Peat Go,, 1875, 23 W. E. 405). The notice of 
meeting called to pass an extraordinary resolution for winding up need 
not follow the precise words of sec. 129 (3), Init it must be such as to 
give the shareholders to understand that an extraordinary resolution to 
wind up will be projiosed (In re Bridport Old Brewery Co., 1867, L. E. 
2 Ch. 191 ; In re Silkstonc Fall Gollury Go., 1876, 1 Ch. 1). 38). There need 
not be evidence that the conqiany is insolvent to justify the meeting in 
resolving on a voluntary winding u}) (In re London Flour Co., 1868, 19 
L. T. 138). The declaration of the chairman of the meeting that a resolution 
has been passed for voluntary winding up is sufficient evidence without 
the chairman making an affidavit (In re Brynmixwr Goal and Iro'm Go., 
1877, W. N. 1877, 45). The extraordinary resolution need not be registered 
(In re Outlay Assuraiue Society, 1886, 34 Ch. D. 480), but it is to be advertised, 
in the Gazette, The commencement of the winding up is the date of the 
confirmatory resolution (In re l^aurinc Go., 1883, 25 Oh. D. 138 ; and see 
In re West Civmherlaml Iron and Steel Go., 1889, 40 Ch. D. 361). The 
consequences which ensue on a voluntary winding up are as follows : — The 
property of the company — that is the assets of the company ( Webb v. Whijffin, 
1872, L. E. 5 H. L. 724) — is to be apifiied in satisfaction of its liabilities, 
pari passu, liquidators are to be appointed by the company in general 
meeting, and their remuneration fixed, and thereupon the directors’ powers 
are to cease (except so far as continued by a general meeting). The liquidators 
may settle the list of contributories, make calls to satisfy debts and 
liabilities, and the costs, charges, and expenses of winding up, and may, 
without the sanction of the Court, exercise all powers given to the 
liquidator in a winding up by the Court (see ante). They are to pay 
the company’s debts and adjust the rights of the contributories amongst 
themselves (Companies Act, s. 133). The scheme for voluntary winding up 
under the Companies Act in the matters of contribution and distribution 
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is in ^ e^entials the same as in a winding up by the Court, though 
for the guidance of liquidator in a voluntary winding up the Legislature 
has l>een more specific in its directions (Companies Act, ss. 133, 144; Wehh 
V. Whiffin mpra). The appointment of a liquidator or liquidators, which is 
the first necessary step to carry on the liquidation, must not l)e made until 
after the confirmatory resolution has been jmssed, otlierwise it is invalid 
{In re Indian Zoedonc Co,, 1884, 32 AV. 11 481); but lujuidators may be 
appointed at the same meeting at which the confirmatory resolution is 
pa8sed,immediately after it(/a?'c Welsh Flan nc! and tV).,1875,L. K. 20 
Eq. 361), or immediately after an extraordinary resolution to wind up has been 
passed {Oakes v. Tnrquand, 1867, L. K. 2 H. L. 354). If two liquidators are 
appointed and one dies, the surviving liquidator lannot act {In re McintpolUan 
Bank and e/o//r.s, 1876, 2 Ch. U. 366). The secreUiry of tlie company, from 
his ac(|uaintance with the atlairs of the coinpiny, is a proper person to be, 
and often is, appointed liquidator {In re London and A nsiralian A(jency Corpn,, 
1873, 29 L. T. 417). In dealing with contrilaitories, the liquidator should not 
apply to the Court under sec. 138 for a declaration that an allcgeil contrilmtory 
is liable, hut should ])ut his name on the list and leave him to a])ply to the ( 'our ., 
to strike it oil* {In re Cornwall Brick Co., W. N. 1893, 9).* When ..ne 
contributory lias paid more than another, the li(|ui(lator may ])roi)erly 
make calls for the jairjjose of adjusting or equalising th(^ rights of the con- 
tributories infer .s*^^((Jom])aiiies Act, s. 133 (10); In re Aniflesea Colliery Co., 
1866, L. It. 2 Kq. 379); and on the same ]u*inci])le a contributory in a voluntary 
winding up is entitled to see that the list of contributories is rightly settled, 
and for that pur))ose to inspect by his solicitor ami accountant the books 
and documenls of the conij)any at all reasonable times on reasonalde notice 
{In re London Bank of S(^otland,ys\ X. 1867, 114). A registered shareholder 
cannot, after the commencement of a voluntary winding up, any more than 
after a winding u]) by the Court, rescind his contract to take the shares, 
though voidable for fraud or misrcq)resentation {Howe v. City and (knmty 
Bank, 1877, 3 C. P. I). 282), nor has a contributory in the voluntary winding 
up of a limited company any right to set olf a debt duo to him from the com- 
pany against calls, whether such calls have l>een ma<le liy the directors 
before the volnntarv winding U]» or bv the liquidatoi* aftcjr it {In re White- 
house <(' Co., 1878,^9 Ch. 1). 595: JUarCs (*ase, 1872, L. li. 8 Ch. 254). A 
li(jiiidg,tor may sign judgment against a contributory under 11. S. (\, 1883, 
Order 14 {Gorernnient Secnrity Co. v. Dempsey, 1880, 50 L. J. Ch. 199). 

By some strange oversight (*reditors of a com)>any in voluntary winding 
up have no right given them to ajiply to the ( 'ourt, the I.,(^gislature having, 
seemingly, assumed the solvency of cfunpanies winding np voluntarily. The 
result is that where a litpiidator under a voluntary winding up disimtes a 
claim a summons to consider it can oidy be taken out by the lirpiidator, 
not by the claimant. The claimant’s course is to bring an action {In re 
Poole Firebrick Co., L. R. 17 Eq. 268), but if by reason of the li([uidator 
refusing to take out a summons to consiiler the claim the claimant is driven 
to such a course, to liringan action, the ( Nuirtwill restrain execution 
only on the terims of the creditor being allowed t(» jirove for his judgment 
debt, interest, and costs, including the costs of the motion to stay. See also 
Snyder Dynamite Co.,^. X. 1893, 37. Apart from such special cases the 
Court has jurisdiction (under ss. 133, 138), and will generally exercise it 
to stay actions by cre<litorH after a voluntary winding up has commenced 
{In re Thurso Gas Co., 1889, 42 Ch. D. 486 ; Wedhury v. Tv}iaye & Co., [1892] 
1 Q. B. 77 ; In re Sahloniere Hotel Co., 1866, L It. E(j. 75); but in staying 
an action the Court will give the creditor his costs of action down to the time 
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wben he bad notice of the winding up, 4hd allow him to add such costa to 
bis debt (In re Keynsham C5)., 1863, 33 Beav. 124; Walker y. Banagker 
DietiMery Co,, 1876, 1 Q. B. D. 129 ; Rose v. Garden I^dge Co,, 1878, 3 Q. B. D. 
235). In some cases for convenience the action will be allowed to proceed, an 
action under Lord Gampbell’s Act, for instance, or for diverting a stream 
(In re Joseph Peace Co,, W. UT. 1873, 127). Interest on a debt of the com- 
pany, stops running from the commencement of the voluntary winding up 
(In re Imperial Land Co, of Marseilles, 1871, L. E. 11 Eq. 499), but without 
prejudice to any claim if there are surplus assets. The rights of the land* 
lord of a company in voluntary winding up have been much debated ; but 
it would seem on the latest authorities that the landlord’s right course is to 
prove if the company is insolvent (Hardy v. Fothergill, 1888, 13 App. Cas. 
351 ; Craig* B Claim., [1895] 1 Ch. 267 ; In re New Oriental ^anh Corpn, No. 2, 
[1895] 1 Ch. 753). If the company is solvent it cannot of course compel 
its landlord to come in and prove the capitalised value of his claim for 
future rent (Gooch v. London Banking Association, 1886, 32 Ch. D. 41). 

The liquidator in a voluntary winding up displaces the directors and be- 
comes in their stead the agent of the company. The directors may still, 
however, with the liquidator’s sanction, or the sanction of a general meeting, 
■exercise their powers if necessary, for instance, a power of enforcing pay- 
ment of calls by sale or forfeiture (In re Fairlairn Engineering Co,, [1893] 
3 Ch. 450). As agent of the company, a voluntary liquidator is not 
personally liable in damages to a shareholder for delay in performing his 
duties — ^in distributing, for instance, the consideration, cash, and shares on a 
reconstruction under Companies Act, s. 161, if such delay was due to an 
honest error of judgment, and was not wilful or fraudulent (Knowles v. Scott, 
1891, 64 L. T. 135). To assist his discretion the liquidator may in a 
voluntary winding up apply under sec. 138 to the Court to decide any 
question fairly arising in the winding up (In re Union Bank of Kingston-on- 
Hvll, 1880, 13 Ch. I). 809), for example as to the comiu’omise of a claim 
against the company (Ex parte Miller, 1866, L. E. 2 Ch. 692), adjusting 
rights of contributories (In re Angelsea Colliery Co., 1865, L. E. 1 Ch. 555), 
determining the rights of different classes of shareholders to surplus assets 
(In re Eclipse Gold Mining Co., 1873, L. E. 17 Ecp 490), proceeding against 
directors for misfeasance (In re Bank of Gibraltar and Malta, 1865, 
L. E. 1 Ch. 69), stay of winding-up proceedings (In re South Barruh Slate 
Co,, 1869, L. E. 8 Eq. 688), examination and discovery under sec. 115 (Hersee*s 
case, 1880, 15 Ch. D, 139), stay of execution (In re Poole Firebrick Co,, 
1873, L. E. 17 Eq. 268). The application should be by summons (In re 
British Envelope Co,, W. N. 1885, 84). 

A liquidator in a voluntary winding up may exercise all the powers given 
by the Companies Act, 1862, to a liquidator under a winding up by the Court 
(see p. 217, ante). He may bring actions {Huron*$ case, 1880, 15 Ch. D. 139), 
serve a bankruptcy notice (In re Winterbottom, 1888, 18 Q. B. D. 446), 
compromise with creditors (Companies Act, s. 159) and contributories 
(s. 160), contract on behalf of company (In re Anglo-Moravian Junction 
Mwy. Co., 1875, 1 Ch. D. 130), proceed against directors for misfeasance 
{Same's case, 1870, L. E. 6 Ch. 104), obtain an examination order under 
Companies Act, s. 115 (ir«7*on’s case, 1880, 15 CJi. D. 142), summon 
meetings (Companies Act, s. 139), prosecute directors (Companies Act, 
8. 168), rectify the register (Gilbert's case, 1870, L. E. 5 Ch. 559), sell 
the company's property (Companies Act, ss. 133 (5), 95). 

If a voluntary liquidator is guilty of misconduct he may be removed 
(Companies Act, s. 141 ; In re Oxford Building and Investment Cb;, 1883,49 
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proceeded against for misfeasance {In r^ Ilymi and Tonda Co.^ 
ISSfei# Ti E. 12). If he has undistributed assets in his liands he may 
be 0 is 4 ered to pay them into the company’s liquidation account (/n re 
Stodk and Shares Auction Co., [1894] 1 Ch. 736). 

i^igoervmon Order.— Under sec. 147 of the Companies Act, the Court 
has jurisdiction to make an order directing the voluntary winding up to 
continue, but subject to the supervision of the Court.' It is a matter of 
discretion, as to which the Court will liavc regaid to the wishes of 
creditors and contributories (Companies Act, s. 149 ; In re Bank of Gibraltar 
and Malta, 1866, L. R 1 Ch. 73 ; In re New Oriental Bank Corpn., 1893, 
41 W. R 16). Only the company or a creditor or contributory can 
petition for a supervision order {In re Pen-y-van Colliery Co., 1877, 
6 Ch. D. 477) ^ but the Court will not make a supervision order on the 
petition of a contributory, unless the resolution for voluntary winding up 
has been unfairly obtained {In re Bcaujolan Mine. Co., 1867, L E. 3 CL 15), 
d fortiori if the petitioning contributory’s shares are fully paid up {hi re 
Irrigaiion Co. of France, 1871, L. E. 6 Ch. 176). As to a creditor’s 
petition, see In re Zoedonc Co., 1883, 49 L. T. 654 ; In re Chepst v: 
Bobbin Mills Co., 1887, 36 Ch. 1). 563). A su]>ervi8ioii order leav > liie 
liquidator free to exercise all the powers of a voluntary liquidator ; it only 
provides means by which a creditor or anyone else can come to the Court 
and ask it to exercise its powers of supervision {In re iresihonnie Grove 
Drapery Co., 1878, 27 W. R 37); but the applicant does so at his own risk 
as to costs {In re New York Exchanye Co., 1888, 39 Ch. U. 419). The 
Court will only exercise its power of control under a supervision order 
when applied to, to do so (W. N. 1866, 327). The Court in making a 
supervision order may tappoint an additional liquidator (Conijianies Act, 
s. 150). A supervision order operates like a winding-up order as a stay 
of actions and executions (Companies Act, ss. 151, 148). A voluntary 
winding up is no bar to a creditor having the company wound up by the 
Court, if the Court is of opinion that the rights of the creditor will bo 
“ prejudiced by a voluntary winding up ” (Companies Act, s, 145). See as to 
this, In re New York Exchange Co., 1888, 39 Ch. 1). 415 ; In rc Taurine 
Co., 1883, 25 Ch. D. 140 ; In re Gold Co., 1879, 11 Ch. I). 710. 

Stay of Winding-tqj Proceedings . — The Court lias jurisdiction, under 
88. jJ9, 138 of the Companies Act, to stay all proceedings in a voluntary 
winding up on the petition of the liquidator {In re Stcamshi}) Titian Co., 
1888, 36 W. R 347 ; In re Hafna Milling Co., 1888, 84 L. T- N. 403). 

Dissolution of Companies — After Winding up by Court. — When the affairs 
of a company have been completely wound ii]), tlie Court makes an order 
that the company be dissolved, and tlie registrar enters the order in his 
books. 

After Voluntary Winding up. — In the case of a voluntary winding up, 
the liquidator calls a meeting of the comi)any by advertisement, lays lief ore 
it an account of the liquidation, and makes a return of such meeting having 
been held to the registrar; three months after wliich the company is 
dissolved. 

Apart from fraud, the Court has no jurisdiction when a company has 
been dissolved to .make a winding-up order, reopening the whole matter 
{In re Pinto SUcer Mining Co., 1878, 8 CL D. 273 ; In re Westbournc Grove 
Drapery Co., 1878, 27 W. R 37 ; In re Crookhavcn Mining Co., 1866, 
L. R. 3 Eq. 69 ; In re Schooiur Pond Coal Co., 1888, 84 L. T. N. 401). 
f Striking Name of Company off Register. — Names of companies believed 
iQr. registrar to be defunct may, after inquiry, be eftruck off the r^ter 
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(Companies Act, 1880, s. 7) ; but the Court has power to restore a name (/w 
rc Outlay Assurance Society^ 1887, 34 Ch. D. 479 ; In re Carpenter's Patent 
BaaJt Co,, 1888, 1 Meg. 26 ; In re Estates InvestnoMt Co., 1883, 27 SoL 
J. 685). 

[A^ithorities. — Lindley on Companies, 5th ed. ; Buckley on The 
Companies Act, 7th ed. ; Chadwyck Healey, Joint-Stock Companies, 3rd ed. ; 
Palmer, Company Precedents and Winding-up Forms, 6th ed. ; Mansoii, Law of 
Trading and other Companies, 2nd ed. ; Thring, Joint-Stock Companies, 5th 
ed. ; Brice on Ultra Vires, 3rd ed. ; Hurrell and Hyde on Directors ; Hamilton 
on Directors.'] 


Compensation is the word usually applied by lawyers to the 
satisfaction to be made to persons whose rights are interfered with or 
whose property is taken away in the exercise of statutory powers. By the 
common law of England, as stated by Mr. Ingram in the introduction to 
his book on the Law of Compensation, “ no violation of the rights of private 
property is allowed even for the general good of the whole community. 
The principle — that the good of the individual should yield to that of the 
community — has in this country never been received with favour. And no 
tribunal of the .judicature has ever been intrusted with the powder of com- 
pelling a sale of land or dispossessing a citizen of his house or premises 
even for public purposes of great and manifest utility.” 

All Act of Parliament is the only method by which public bodies and 
promoters of undertakings can obtain those rights of interfering with 
private property ; and tlie terms on which such rights are usually granted 
are that full conipensation should be made to the iiersons whose property is 
either taken away from them or is injuriously affected. 

But it is necessary, for the good of the community, that undertakings 
of great public utility should not be stopped or cruslied by the opposition 
of individuals ; and although hardship in some cases may be and is inflicted 
by the carrying out of such undertakings, still, for the good of the public, 
private owners are compelled to accept a monetary compensation for any 
loss or injury they may have suflered. Before the Acts which were passed in 
the year 1845, the method of ascertaining this compensation was provided 
for by the insertion in each Act of Parliament of what were then know'll as 
“common clauses”; but as time went on it w’^as found that this practice was 
open to considerable abuse and caused great expense. Every ingenuity was 
used in making various alterations in the w’ording of the clauses of the bills 
tlien promoted, the object of which, though not always apparent, was to 
gain some advantage in the terms upon which the compulsory powers were 
granted ; and this led to an Act being passed called “ The Lands Clauses 
Consolidation Act, 1845 ” (8 Viet. c. 18), the introductory words of which 
are worth quoting, because they show very clearly the reasons for the Act 
and the state of affairs which then existed. The preamble is as follows : — 
“Whereas it is expedient to comprise in one general Act sundry provisions 
usually introduiied into Acts of Parliament relative to the acquisition of 
lands required for undertakings of a public nature, and to the compensation 
to be made for the same, and that as well for the purpose of avoiding the 
necessity of repeating such provisions in each of the several Acts rekting 
to such undertakings as for ensuring greater uniformity in the provisions 
themselves : may it therefore please,” etc. 

There were other Acts also of a similar nature passed about the same 
time, and some one or more of these Acts are now by reference incorporated. 
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in wliole or part, as the case may require, into all Acts of Parliament which, 
if pawed before 1845, would have required similar provisions to be inserted 
in each of them. By the passing of these Acts in 1845 the saving in print- 
ing alone, apart from other savings, was therefore enormous. 

Other Acts passed about that time for the purpose of defining tlie 
basis and methods of acquiring private rights and for making compensation 
therefor are the Kailways Clauses Consolidation Act, 1845, 8 & 9 Viet, 
c. 20; the Waterworks Clauses Act, 1847, 10 & 11 Viet. c. 17 ; the Markets 
and lairs Clauses Act, 1847, 10 & 11 Viet. c. 14; the Harbours, Docks, and 
Piers Clauses Act, 1847, 10 & 11 Viet. c. 27 ; the Towns Improvement 
Clauses Act, 1847, 10 & 11 Viet. c. 34. 

Numerous private and public Acts have since been passed which it is 
needless to enuqierate, but a sliort descrii>tion of the Lands Clauses Con- 
solidation Act, 1845, is desirable. 

The parties who have obtained a right, by Act of I'arliament, to execute 
any works or undertaking, wliether company, undertakers, commissioners, 
trustees, corporations, or inivate persons, are called the promoters; and the 
owner is understood to mean any j>er8on or corporation wh(» is enabled 
sell and convey land to the }»romoters. “Dimr’ also under the Act nas a 
wide meaning, extending as it does to messuages, tenements, and heredita- 
ments of any tenure. 

The first power of the ])romoters is to purchase land by agreement for a 
consideration in money, though it may be either a gross sum (ir an annual 
rent-charge. 

The second and chief ])ower of the jn'ornoters is to purchase land other- 
wise than by agreement, and tliis naturally recjuires a special jn’oeedure. 

Tlie })rocediire is as follows: — The ju’omotei’s, before they can take land 
compulsorily, are required to give wliat is called a notice to treat, that is, a 
notice in which they must S])ecify the lands which they require to purchase ; 
and they must also demand the particulars of the estate and interest of the 
owner, and of the claims made by him; and, besides this, they must state 
that they are willing to treat for the ])urcha8e of tlie land, and as to com- 
pensation to be made to all ])arties for the damage that may be sushiijied 
by reason of the execution of the works. 

The effect of a notice to trefit is somewhat difficult to define, but, ]>rac- 
tically speaking, directly the ])ronioters get their Act ]«issed, all the lands 
mentioned in the Act are deemed to be under oHer to the ])romoters, and 
the notice to treat is a kind of acce])tance of tlie ofler )»y tlie promoters, 
subject to a price being agreed upon or fixed by one f)f the various tribunals 
prescribed by the Lands Clauses Acts. The notice does not establish an 
actual contract until the amount of comi)en8ation is settled, but certain 
relations of vendor and })urciha8er exist. 

Upon receiving a notice to treat, an owner may do one of three things 
— he may state the particulars of his claim, he may not do so, or he may 
give a counter-notice. 

The necessity for a counter-notice arises in cases wdiere tlie promoters 
have given a notice to treat in respect of (»nly a part of the owner’s pro- 
perty, and the owner claims that the iiromotcrs must take the whole or 
none. , 

The owmer’s rights in this respect are conferred by sec. 92, wliicli pro- 
vides that “ no party shall at any time lie required to sell or convey to 
the promoters of the undertaking a part only of any house >r other building 
or manufactory, if such party be willing and able to sell and convey the 
whole thereof.” What is or is not a house, other building, or manufactory 
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bas received various judicial interjuretations, but no definition 

made which would apply to every case. » , 

The word house includes the house, garden, ctAtilage, outhouses, and 
everything which is necessary for the enjoyment or beneficial occupation of 
the house, but this is too wide a definition, for a stable and gardens on the 
opposite side of a road were held not to be part of the housa The word 
“house is used rather in its legal sense, and includes eveiy thing which 
would naturally be implied as passing with the house on a sale of “ the house.” 
One house, from its size and importance, might have attached to it and 
req[uire, for its proper use and enjoyment, much more land than a smaller 
house, and, while the land thus attached might pass with a sale of the 
house, outlying fields Would not so pass. 

A “manufactory” may be land or buildings, or both. The question to be 
considered is what the laud or buildings are used for by the owner. The manu- 
factory may be on two sides of a road, but if the two sides are indispensable 
parts of the whole, they would both come under the word “ manufactory.” 

The effect of the counter-notice is to suspend the notice to treat by the 
owner saying in eflect to the promoters, “ Your notice to treat is bad ; my 
property under your Act is under offer to you as a whole ; you can take the 
whole but not the part.” 

These and other difficulties and disputes which arise between the pro- 
moters and the owner, apart from the assessment of compensation, must be 
determined by the High Court ; the only powers which the various tribunals 
have under the Lands Clauses Act is to assess the amount in cases of dis- 
puted compensation. 

These tribunals consist of justices, ai'bitrators, a jury, and* a surveyor 
appointed by justices, and they have jurisdiction in the following cases : — 

(a) Justices. — (1) When the claim exceeds £50; (2) when the claimant 
has no greater interest than a tenant for a year. 

(b) Arhitmtion.^{l) When the claim exceeds £50, and the claimant de- 
sires arbitration ; (2) when the amount has been ascertained by a surveyor 
(as hereinafter mentioned), and the claimant is dissatisfied ; (3) when super- 
fluous lands are to be sold, and the former owner and promoters do not 
agree as to price. 

(c) Jury. — (1) When the claim exceeds £50, and the claimant does not 
signify his desire to liave arbitration, or when the claim has been arbitrated 
upon but no award has been made within the time limited; (2) when the 
claim exceeds £50, and the claimant gives notice in writing of his desire to 
have the same settled by a jury. 

(rf) Simeyor appointed by Justices. — (1) When an owner cannot be found, 
or is absent from the kingdom, or does not appear at the time appointed ; 
(2) when the claim is in respect of commonable rights, and a committee has 
not been appointed to treat with the promoters. 

The Lands Clauses Acts further contain elaborate provisions for the 
procedure before such tribunals, as well as methods for the appointment of 
an arbitrator in the case of the appointed arbitrator dying or refusing to 
act. 

The promoters are not allowed to enter upon lands, except to make a 
survey, unless they make a deposit and give a bond »in the manner pre- 
scribed by the Act. The deposit then has to remain as security, and to be 
applied under the direction of the Court. 

There are other provisions for the enfranchisement of copyholds. and the 
purchai^ of ioommon lands, and the rights of commoners thereoxu . ^These 
latter rights are ascertained by convening a meeting, of the parties inter- 
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and the mating is r^hired td appoint a comnuttee to treat with thh 
pro|ji0ter8. If dispates arise between the committee and the promoters, 
the|i»Aixns are settled in the same way as in other disputed cases of com- 
penM^ion ; but if no committee is appointed^ the amount of the hfls tot 
be settled by a surveyor. 

iii the space of a short article it is impossible to enumerate all the 
various kinds of compensation to which the Lands Clauses Acts are made 
applicable, but these and other contemporaneous Acts provide also for com- 
pensation for injury to mines, streams, and for injury by the temporary 
occupation of lands, making gas works, laying sewers, draining land, electric 
lighting, telegraph works, and for injury caused to owners by the abandon- 
ment of an undertaking, as, for instance, for the loss incurred in |)ayment of 
the costs and fees of solicitors and surveyors employed by the owner after 
receipt of a notice to treat. 

When lands are taken the compensation may include ecpiitable Jis well 
as legal interests, damage for severance, and for injurious ailection of otlier 
land held therewith. Tlie basis of value is the value to the owner, and 
upon this principle the value of the goodwill, if the proj)erty taken 'i* a 
business, may be assessed, as well as the loss of profits and the d amage 
caused by expulsion. Prospective value is also an element of value. 

Compensation may also be recovered when no land is taken, but the 
compensation in such cases is limited to injury to laud, or any right 
incident thereto caused by the execution (not the use) of the works com-* 
prised in the undertaking. 

There js no provision in the Lands Clauses Acts for a set-off l)y tlie 
promoters for the increased value to the owner by the execution of the 
works comprised in the undertaking, but the principle of betterment is fast 
gaining favour in this country, and it is very prol)al;)le that before long 
considerable changes will be eliected in the practice of the assessment of 
compensation. See Lands Clauses, where authorities are given. 


Compensation (for Assisting in Capture of 
Feions). — See Felons and Keward. 


Competence ia the equivalent in foreign law to “jurisdiction” in 
English. 

The terms are practically interchangeable, the difference lieing tlwt 
jurisdiction in English rehites upwards from the matter to the Court, while 
competence in French relates downwards from the Court to the matter 
before it. (See Jurisdiction.) 


Compilation.— See Copyright. 


Complaint.— 1- An allegation tliat a wrong has been done, or a 
grievance suffered. This term is most generally used in law with reference 
to Courts of summary jurisdiction, to describe the mode in which proceed- 
ings ate to be instituted to obtain an ordxr for the payment of mowy or 
otherwise, and to distinguish them from proceedings “on information,” wito 
a view to obtain a mivUtim. Such proceedings cannot legally be instituted 
unless a complaint has beeU' made and a summons to the defendant issued 
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thereon. The complaint need not be either in writing or on oath, unless* 
required to be so by the particular enactment upon which it is framed 
(11 & 12 Viet. c. 43, ss. 8, 10). It must be made by the person aggrieved, 
or his counsel or solicitor, or by some person authorised on his behalf, 
and must be made within six months from the time when the cause of 
complaint arose, unless a longer or shorter period is prescribed or allowed 
by the statutes under which it is made (11 & 12 Viet. c. 43, ss. 10, 11), or 
it is made in respect of a continuing cause of complaint (London County^ 
Council V. Worley, [1894] 2 Q. B. 826). See Continuing Act. 

Eoughly speaking, “complaints” are confined to claims of a civil or 
quasi-civil character, which could not be described as “ criminal causes or 
matters” within the Supreme Court of Judicature Act, 1875 (JK. v. Kerswill, 
[1896] 1 Q. B. 1). They do not include applications to justices under sec. 
22 of the Lands Clauses Act, 1845 (JB. v. Edicards, 1884, 13 Q. B. D. 589) ; 
nor proceedings to enforce a rate (Sioeetman v. Gtiest, 1867, L. E. 3 Q. B. 
262; Seaman v. Burley, [1896] 2 Q. B. 344). But in the case of a com- 
plaint made with a view to obtain a warrant to seize books under the 
Obscene Publications Acts, 1857, 20 & 21 Viet. c. 83, the proceeding was held 
to be essentially criminal, and not to abate by the death of the person who 
instituted it {IL v. Trnelove, 1879, 5 Q. B. D. 336). 

Defects in a complaint or in a summons issued thereon, and variances 
between a complaint or summons and the evidence adduced at the hearing, 
cannot be made a ground of objection, but if cakmlated to prejudice the 
defendant may be made gi'ound for adjournment of the case by the Court 
(11 & 12 Viet. c. 43, 8. 1). 

The forms of complaint and summons now in use are scheduled to the 
Summary Jurisdiction Eules of 1886 (St. E. & 0., Eev., vol. vi. p. 444). 
They must be confined to 07ie cause of comjdaint (11 & 12 Viet. c. 43, s. 10) ; 
but non-compliance with this rule is merely a ground for making the 
complainant confine himself at the hearing to a single charge, which he 
could have made witliout a written complaint (R. v. JoJmson, 1896, 31 
L. J. N. 703). But he cannot, without tlie defendant's assent, substitute, 
for a matter included in the summons, one not so included (see K, v. 
Brickhall, 1864, 33 L. J. M. C. 156 ; Egginton v. Pearl, 1875, 33 L. T. 428). 

No warrant can be issued on a complaint when it is first applied for 
(11 & 12 Viet. c. 43, s. 2) ; but only a summons which must be served, on 
the defendant personally, or left in original or duplicate for him with some 
person at his last or usual place of abode, in England or Wales, at a reason- 
able time before the hearing, unless a minimum period is prescribed as to 
the particular complaint. The service must be eflected a reasonable time 
before the day fixed for its return. It need not be effected by a police 
officer. If personal service is not effected, the summons must be explained 
to the person with whom it is left for the defendant {R. v. Smith, 1875, 
L. E. 10 Q. B. 604 ; and cp. Holloway v. Coster, [1897] 1 Q. B. 346). It can 
be served without indorsement in.any part of England and Wales outside 
the local jurisdiction of the issuing justice, and in Scotland after indorse- 
ment by a Court of summary jurisdiction there, unless it is a complaint for 
a civil debt (42 & 43 Viet. c. 49, s. 6 ; 44 & 45 Viet. c. 24, s. 4) ; or a bastardy 
summons {Berkeley v. Thompson, 1885, 10 App. Cas. 45)., In certain cases 
the mode of service of a complaint is prescribed by the statute on which it 
is founded, e.g. the Friendly Societies Act, 1896 (59 & 60 Viet. c. 25) ; the 
Bastairdy Acts {R. v. Farmer, [1892] 1 Q. B. 637; R. v. WeB, [1896] 1 
Q. B. 487) ; and see the provision as to service on joint-stock companies 
(8 & 9 Viet. c. 16, s. 135 ; 26 & 26 Viet. c. 89, s. 2), 
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M^T%ng. -Neither party need be present at the hearing of the com- 
plaint; but either njp,y be represented by counsel or solicitor. If the 
defendant does not appear, and is not so represented {Bissell v. Wilmi, 1843, 1 
EL & Bl. 489), proof of service of the summons is given either by calling 
the person who served it, or by his declaration made under 42 & 43 Yict 
e. 49, 8. 41. (For form, see S. J. Rules, 1886, St. K. & O., Itev., vol. vL p. 444) 
The justices can then proceed ex parte, or on filing of a written complaint 
verged by oath ; and in the (^e of a summons served in Scotland, on being 
satisfied that there is a primd facte case, mav issue a warrant for the 
defendant’s arrest (11 .& 12 Viet. c. 43, s. 13 44 & 45 Viet. c. 24, s. 4). 
Sut a warrant cannot be issued against a person who fails to appear to 
answer a complaint for non-payment of monev, exccjjt when the payment 
is under a bastardy order (42 & 43 Viet. c. 49, ss. 35, 54). If the defendant 
appears volmitarily or under warrant, or is represented, and the complainant 
does not appear personally, and is not represented, tlie complaint may be 
dismissed or the case adjourned (11 & 12 Viet. c. 4:>, a. 13). If both parties 
apjiear or are represented, the hearing i>roceeds in accordance with thc' 
provisions of secs. 14, 15 of the S. .1. Act, 1848. The defendant U a 
competent witness in all cases whei’e an order for j«iyment of money only 
is sought, or an order for the doing of an act which the defendants can be 
required to perform, i.e. where the jnoceeding is in substance of a civil and 
not of a criminal character (see li. v. Beny, 1859, Bell’s C. C. 46 ; Taylor 
on Jividenee, 8th ed., s. 1358). 

The Court on making or refusing an order may direct the unsuccessful 
party to pay the costs of the successful ; and if a comidaint is dismissed, 
the defendant is entitled, on demand, to receive a certifioite of dismissal. 

The costs awarded on dismissal are recoverable by Judgment summons 
as a civil debt {Ex parte Eoalcr, [1893] 2 Q. B. 146). Where an order is 
made on the defendant to pay money, it is eufoi'ceaide by distress, l)Ut not 
by imprisonment, unless there is evidence that the defendant lias the means 
to ])ay and will not jitiy (32 & 33 Viet. c. 62, a. 5 ; 42 «& 43 Viet. c. 49, 
88, 6, 9, 35). Where the orders are made under Acts subsequent to 1879 to 
do or abstain from any act otlier than thc payment of money, as a general 
rule, subject to exception by any express ])rovisions, tlie justices can 
prescribe the mode of enforoing the older, and imjwse, in case of default, 
a pe*ialty of so much per diem till obedience, which is recoverable as a 
civil debt (42 & 43 Viet c. 49, ss. .34, 51). (For form of order, see S. J. 
Rules, 1886 ; St. li. & 0 ., Rev., vol. vi. p. 444.) 

No appeal on fact or law lies to Quarter Sessions against an order made 
on complaint unless specifically given by statute. (See Ari'KAi..s {to Quarter 
Sesewns).) 

The decisions of the justices on jwints of law are ojien to review hy case 
stated under 20 & 21 Viet. c. 43, and 42 & 43 Viet. c. 49, s. 33) ; and 
as the proceedings on complaint are of a civil nature, an apjasal by leave 
lies to the Court of Appeal for the decision of the High Court on the case 
stated. (See Special Case.) 

[AwfAorifws.— See Atkinson, Mag. Ann. Pr., 1897 ; Stone, /usf tcrs’ Manual, 
30th ed. ; Glen, Summary Jurisdiction Acts, 6th ed., by Gill & Douglas.] 

2. “ Complaint ’’•is sometimes used in a different sense from that in which 
it appears in the Summary Jurisdiction Acts, eg. in sec. 42 of the Offences 
against the Person Act, 1861, whei-e it is employed in the ordinary sense 
of allegation of a grievance, and not as substituting “information” for 
“complaint”; and in sec. 3 of the Clergy Discipline Act, 1840. 

3. It is also used of extra-judicial statements as to the commission of an 
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oSbnce ; especially with reference to offences against the chiustity of women, 
S^M importance is laid, as matter of evidence, on information given by a 
woman as to an offence against her, given without delay after its commission. 
Such information may be placed before the jury not as evidence of the facts 
stated by the complainant, but as evidence of the consistency of her conduct 
with the evidence given by her before the jury and as negativing consent 
(B, y, Lillymany [1896] 2 Q, B. 167). 

Compos mentis (non). —See Lunacy. 

Compound Householder.— Where the owners of small 
houses themselves pay the rates, and receive a composition from the 
oociipiers in respect of the rates so paid, legislation has enabled such 
occupier^ to retain the parliamentary franchise (one of tlie qualifications for 
which is the payment of poor-rate) by demanding to be rated to the poor- 
rate, and thereupon being placed upon the rate. Householders so demand- 
ing to be rated are commonly known as “ Compound Householders,” see the 
Compound Householders Act, 1851, 14 & 15 Viet. c. 14, which is intituled 
“ An Act to amend the law for the registration of certain persons commonly 
known as Compound Householders, and to facilitate the exercise by such 
persons of their right to vote in the election of borough members to serve in 
Parliament.” 

Sec. 30 of the Kepresentation of the People Act, 1832, 2 & 3 Will. iv. 
c. 46, provides that in every city or borough returning a member or members 
to Parliament, and in every place sharing in the return for such city or 
borough, any person occupying any house, warehouse, counting-house, shop, 
or other building, either separately or jointly with any land occupied there- 
with as owner, or occupied therewith by him as tenant under the same 
landlord, in any parish or township in which there is a rate for the relief of 
the poor, may claim to be rated to the poor-rate in respect of such premises, 
whether the landlord is or is not liable to be rated to the poor-rate in 
respect thereof; and, upon such occupier so claiming and actually paying or 
tendering the full amount of the rate, if any, then due in respect of such 
premises, the overseers of the parish or township in which such premises are 
situate are required to put the name of such occupier upon the rate for the 
time being; and in case such overseers neglect or refuse so to do, such 
occupier is nevertheless for the purposes of the Act to be deemed to have 
been rated to the poor-rate in respect of such premises from the period at 
which the rate was made in respect of which he so claimed to be rated. By 
the Parliamentary Electors Registration Act, 1868, 31 & 32 Viet. c. 58, s. 
30, this provision was applied to all occupiers of premises capable of 
conferring the franchise for a county under the Representation of the People 
Act, 1867, 30 & 31 Viet. c. 102. See also the Municipal Corporations Act, 
1882, 46 & 46 Viet. c. 60, s. 9, and the Representation of the People Act, 
1884, 48 Viet. c. 3, s. 9. 

The inconvenience of being obliged to make continual claim in respect 
of each rate resulted in many persona being deprived of the franchise. To 
obviate this the Compound Householders Actj, 1851, enacted (s. 1) that 
occupiers having once claimed to be rated in respect of premises and paying 
rates need not make any further claim with regard to future rates, but ^aU 
be entitled to be registered as voters, provided that the requirements as to 

occupation are satisfied, and that the rates have been paiL:. vTbe liability of 
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BO claiming, who is registered as a voter in respect of the 
pren^s to which the^claim relates, is to continue so long as he occupies the 
^n^^ and remains on the register (a 2), and, in case of a composition 
TOth th" landlord in respect of the rate, the liability of the occupier is to be 
limited to the amount of the composition (s. 3). See also the Assessed 
Bates Act, 1879, 42 & 43 Viet. c. 10. 

It was formerly a common practice for landlords of houses of small value 
to compound for the poor-rate at a lower rate tliau an ordinary occupier 
would pay ; this was abolished, except as to dwelling-houses or tenements 
wholly let out in apartments or lodgings not separately rated, by sea 7 of 
the Representation of the People Act, 1867, 30 & 31 Viet. c. 102. Tlie 
practice was, however, revived b}’’ the Poor Ihite Assessment and Collection 
Act, 1869, 32 &.33 Viet. c. 41, which enabled the owners of small tenements 
to be rated instead of the occupiers, and a dediictioTi to be allowed them 
from the rate. The occupier is entitled to jiay the rate in default of the 
owner doii^ so, and to deduct the amount so ^taid from the rent due from 
him to the owner. Sec. 7 of that Act provides that every imyment of a 
rate by the owner, whether he is himself rated, or has agreetl with <lie 
ocOTpier or with the overseers to jray such rate, and notwithstanding any 
allowance or deduction which the overseers are emiiowercd to make from 
the rate, is to be ^eemed a payment of the full rate liy the occupier for the 
purpose of any <pialificatiou or franchise which, as regards rating, depends 
on the poor-rate. Under sec. 19 the name of the occnjiier is to l)e inserted 
in the rate-book in all cases, whether the rate is colhicted from the owner 
or the occupier, and such occupier is to be deemed to bo duly rated for tho 
purpose of the franchise, and his right to the franchise is not to be aflected 
by the wrongful omission of his name from the jate-book. See also the 
Parliamentary and Municipal Registration Act, 1878, s. 14. 

The effect of the statutes is to place the occupier of a rateable tenement, 
where the landlord is rated, in the same position, so far as rating is 
concerned, as if the occupier had been rated, and this is so also in the caiw 
of the occupier of a portion of a dwelling-house (A'iw//c»/ v. />«///«, 1”^> 
8 Q. B. D. 210). In short, the result of the legislation is that piyment ot the 
7 )oor-rate, or of a composition in res]iect thereof, by the owner or by the 
occupier, will qualify the occupier for the franchise. i -ti „,n 

See,further,RogersonAVtr<«w(s,i)arti.Registralion,lothtd.] 

Compromise. —“A compromise takes place when * 

question of doubt, and the parties agree not to try i*- 

it between themselves by a give ^ H L the iwwer 

\\\ Huddersfield Banking Co, v. Lvder, [180.)] - Ch, . * ai)vo(‘atf 

of counsel and soUcitos to compi-onusc an action, see titles AuvocAih 

uud^uaTOt compromise of an action may lie made a rule of 

Court, and enforced A^^v.^T, 

Queen’s Bencli 

in M^sriS^b^ iSfuiteir"burs 

snecei^n m iction very strong grounds must be shown, e.g. 

fraud, or the parties not being ad idem. 
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l^mptablCS. — A technical term used in the old Fi'ench law of 
liowrip Canada, denoting officers who received and were accountable for the 
king’s revenues. The term is still retained with the same meaning in 
article 1994 of the Civil Code of Lower Canada (see Exchange Bank of 
Canada v. JB., 1885, 11 App. Cas. 157). 


Comptar or Counter {ComptoiryCompatatorium), — ^The prison 
attached to the Court of justice of the mayor and (or) sheriffs of a 
borough. The Poultry Compter and the Wood Street Compter were the 
prisons for the Sheriffs* Courts of the City of London, now merged in the 
City of London Court. See London (City). 


Comptroller (Controller). — The term comptroller or con- 
troller signifies, in its widest and most general sense, one who examines 
and verifies the accounts of collectors of public money. There was a 
“comptroller in bankruptcy” under the Bankruptcy Act, 1869 (ss. 55-58), 
whose duty it was to receive and examine the accounts of trustees. The 
“ comptrollers of the Hanaper ” were officers of the old Court of Chancery, 
whose offices were abolished by 5 & 6 Viet. c. 103. As to the appointment 
and function of the Comptroller of the Patent Office, see Patents. 


Compulsory Powers.— On the ground of public utility 
Parliament frequently confers power on the promoters of undertakings 
of a i)ublic nature, such as railways, canals, etc., to take compulsorily for the 
purposes of such undertakings the lands of ])rivate persons on making 
proper compensation for the same. Prior to the year 1 845 it was the practice 
to insert compulsory powers at length in each Act authorising such under- 
takings, but as the clauses ccuiferring these powers were practically identical 
ill each case, Parliament embodied them in a general Act, called the Lands 
Clauses Act, 1845, which acc(^rdiugly is incorporated in every statute for 
the carrying out of whicli it may be necessary to accpiire land compulsorily. 
Such powers, which can only be put in force when the capital of the 
undertaking has been fully subscribed (s. 16), must be exercised within the 
time prescribed by the special Act, or if no time is there prescribed, within 
three years of its enactment (s. 123). A notice to treat (see Notice to 
Treat) under sec. 18 is the first step to be taken by the promoters to have 
the amount of compensation to be paid for the land taken fixed (see 
Compensation) ; and it has been decided that if this notice has been served 
wnthin the prescribed period, the necessary steps for the completion of the 
purchase may ])e taken, although tlie prescribed time has expired {Tiverton 
and North Devon Bwy, v. Loosemorc, 1884, 9 App. Cas. 480). See Compulsory 
Purchase ; and Lands ('lauses. 


Compulsory Purchaso. — As has been pointed out in the 
article on Compulsory Powers {supra), companies are frequently given 
power to acquire land compulsorily for the purposes of their undertakings. 
For carrying out such purposes elaborate machinery has been provided by 
the Lands Clauses Act, 1845, to which reference must necessarily be made 
for details ; here, it is only possible to refer very briefly to the procedure 
there provided. 
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^ notice to treat (see Notice to Treat) under sec, 18 is the first step to 
be tiken by promoters who intend to put in force tlieir compulsory powers. 
This notice must be sefv'ed on the various jmrties interested in the lands pro- 
posed to be taken, and inust demand from them particulars of their interests 
and of the claims they intend to make in resj)ect thereof. It may be stated 
that the land in respect of which notice is served must really be required for 
the purposes of the undertjiking, as promoters cannot be permitted to exer- 
cise their compulsory jKnvers for any collateral object (Galloivav v. London 
(ifoyor), 1860, L. R. 1 H. L M4). 

If, for twenty -one days after the service of the notice to ti*eat, any party 
inttjrested in the land fails to state the particulars of his claim, or to treat 
in respect of the same, the amount of eompensiition to be paid for the land 
taken is to be settled in the manner provided by the Act (s. 21). The pro- 
cedure for determining this varies according to the wishes of the parties 
and the amount claimed ; sometimes the amount is settled by justices,, 
sonietiines by a surveyor appointed by tiiein, sometimes hy arbitration, and 
sometimes by a jury (see ss. 22-80 of the Act, and title ( 'OMI'KXSATION). 

A person is not l)ound to sell a part of his house, or other building or 
manufactory, if he is willing and able to sell tlu^ whole of it (s. 92^, and 
owners oi small pieces of land left by the intersection at their property, may 
insist U})on the promoters taking tl)ese small ]»ieces (s. 9l>); while, on the 
otlier hand, the piomoters may insist upon taking tliem, if the cost of doing 
so would be less than that- of making any necessary bridges or culverts (s. 94). 

Provision is made by the Act for dealing with the tuise (d‘ copyholds, 
cffinmon lanils, and with the case of pirties having only limited interests, 
or where they refuse to convey, or do not sliow a good title, or where they 
cannot be found ; and for the costs of conveyances, deposits and petitions 
for payment out. 

The promoters are not entitled, excei)t for the j)urp0He8 of surveying 
and taking levels, etc., to enter upon lain! before paying the ])rice thereof 
(s. 84), unless they make a de])osit ami give a bond hy way of security for 
the amount claimed (s.s. 80-88). See Lano.s Ci.auhks. 


Compulsory jRegistration. — Registers of dee^ls have long 
l»eeii established in Middlesex, Yorkshire, and the district known as tlie 
Redford Level (r/.v.). A registry was estaldished for Middl(*sex by 7 Anne, 
c. 20 ; but in 1891, by the Land Registry (Middlesex Deeds) Act of that year 
this registry was transferred to the oiiice of the land registry established 
under tlie Land Transfer Act, 1875. For Yorkshire, registers were esUib- 
lished by various statutes of Anne and (leorge ll., which, liowever, have 
been replaced by the Yorkshire Registries Acts, 1884 and 1885. Tlie 
Be<lford Level Registry was established l»y 15 L’ar. ii. c. 17. 

In Yorkshire assurances have ])riority according to the date of their 
registration, and the same applies in Middlesex, subject to this, that a pur- 
chaser or mortgagee, with notice of a prior unregistered deed aflecting the 
same land, gains no priority over same by registering first. In the Bedford 
Level registration is in terms compulsory. 

See Middlesex 1(pgistry ; Yorkshire Registry ; Land Transfer. 


Compurgfation. — 1. Compurgatio canonka was a form of pro- 
cedure in criminal cases derived from the canon law. It was employed in 
the English ecclesiastical Courts, in wliich a clerk over whose offence the 
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Court claimed cognisance was usually ]gut to his purgation, i.e. to calling a 
certain number of other clerks to swear to his character or innocence. By 
the time of Edward i. the common law Courts h^Sl put a stop to these 
proceedings (1 Pollock and Maitland, Law, 426, 427) as farcical 

and an impediment to civil justice. 

2. The term compurgation properly applies to these ecclesiastical proceed- 
ings only. But until the establishment of trial in pais before a petty jury, 
a similar procedure, derived from old Teutonic or Anglo-Saxon law, was em- 
ployed in the lay Courts as an alternative to the ordeal or wager of battle. In 
the lay Courts a man was said to wage his law {vadiare legem suam) or 
purge himself by oath-helpers {comacramentales or eideshulfe). The procedure 
was in use both in civil and in criminal cases. In the former it long survived 
in actions of detinue and of debt on a document not under seal, and was 
used as late as 1824 {Ring v. Williams, 2 Bam. & Cress. 538), and not 
abolished till 1833 by 2 & 3 Will. iv. c. 42, s. 13 (2 Pollock and Maitland, 
Hist. Eng. Law, 212, 599, 631). In criminal cases it preceded jury trial, 
and survived as its alternative, especially in boroughs and franchises such 
as the city of London (2 Pollock and Maitland, Hist. Ewj. Law, 631). 

The man who waged his law had to swear an oath of innocence backed 
by a number (usually eleven) of oath-helpers or compurgators, at first kins- 
men, who swore to the best of their knowledge and belief that the oath of 
the accused was true. Ultimately the compurgators became mere witnesses 
to character, and were not accepted in contradiction of manifest facts, and 
by the fourteenth century had given way to trial by jury on evidence (2 
Pollock and Maitland, Hist. Eng. Law, 598, 631). 

[Authorities . — See 3 Black. Corn, 343; Ducange, s.v. ‘‘ Juramentum”; 
1 Stephen, Hi4. Crim. Law, 68.] 


Computation of Time.— See Time. 


Concert 9 European. — A term used to describe a joint under- 
t\\e Great Poweie oi Europe. Though it eeems to have 
come into use only recently, there have heen many instances oi such joint 
action during the present century, chiefly in connection with ev^jits in 
Eastern Europe and the preservation or joint dismemberment of Turkey. 

The term has only come into use recently, the institution which it 
describes having begun to be felt about the time of the fall of Napoleon. 
During the preceding century it was the aim of all the most far-seeing 
European statesmen to preserve the status quo, but we find no concerted 
measures to that end. The first occurs in 1813, when Metternich, to whom 
more than to anyone else belongs the honour of founding and promoting a 
system since found to be so powerful an influence in the cause of peace, 
persuaded the Emperor Francis ii. to invoke European support in furtherance 
of his claim to the throne of France in behalf of his grandson. Of joint action 
in Eastern Europe with which the European Concert is now chiefly identified, 
the first instance was in 1826-1827, when the nations of Europe combined to 
prevent war between Turkey and Greece, That they were not ultimately 
successful is immaterial ; it established the principle which has ever since 
been recognised. 

Mr. Gladstone in 1880 stated that " our main hope for putting down 
disturbances, aggrandisements, and selfish schemes in Eurom depends upon 
maintaining the common accord, or what commonly is callea the Concert of 
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Lord Salisbury, in the House of Lords on 19th March 1897, gave 
the I^Uowing description of it: feel it is our duty to sustain the 

fedeifiB^ted action of Eu!:ope. I think it has suffered by the somewhat absurd 
namB which has been given to it — the Concert of Europe — and the intense 
importance of the fact has been buried under the bad jokes to which the 
word has given rise. But the federated action of Europe — ^if we can maintain 
it — is our sole hope of escaping from the constant terror and the calamity of 
war, the constant pressure of the burdens of an armed peace wliich weigh 
down the spirits and darken the prospects of every nation in this part of 
the world. The federation of Europe is the only hope we have; but that 
federation is only to be maintained by observing the conditions on which 
every Legislature must depend, on which every judicial system must l>e 
based — the engagement which it enters into must be respected” (Ti^nes, 
March 20, 1897^ 


Concession. — A term used to describe a grant made by a central or 
local public authority to a private person or persons for the utilisation or 
working of lands, an industry, railway, waterworks, etc. Tliough such 
concessions are governed by the internal law of the State in or by winch 
the grant is made, representations have frequently been made by foreign 
States on behaM of their subjects to whom concessions have been granted. 
Tlie law of nations, unless a treaty right has been infringed, or the rules of 
humane conduct recognised by civilised mankind are infringed, does not, 
however, sanction any such interference. 


Concessit Solvere. — A count sm* comessit solvere (he agreed to 
pay) is customary in the Mayor's Court of London and the Bristol Tolzey 
Court, in which the cominon law system of pleading survives, and is ’ that 
most commonly used either with or without other counts. It is specially 
in vogue because it is not beset with the technicalities which attend 
iiidchiiatus counts, and because under it the plaintiff can simulhineously 
claim for any demand of a liquidated nature, such as work done, goods 
sold, money received to the ])lain tiffs use, bills of exchange, or promissory 
notes^ etc. It probably came into use because the agreeinejit within the 
city of Loudon or other franchise having its (»wn Court of record to pay 
the sum claimed, on which it is founded, gave jurisdiction in cases in which 
the original liability of the defendant was not within the local jurisdiction 
of the Court. The defence to this count is by plea of “ never indel)ted.” 

[Aut/io?*/fu’s . — Sec Glyii and Jackson, Mayors Court rrojctkc, 2nd ed., 
pp. IG, 39-42, 98, 99, and for form of count, p. 186 ; also Mayou’s Coukt.] 


Conciliation.— The Conciliation Act, 1896, 59 & 60 Viet. c. 30, 
repealing earlier enactments of a similar character (the Masters and 
Workmen Arbitration Act, 1824, the Councils of Conciliation Act, 1867, and 
the Arbitration (Masters and Workmen) Act, 1872), provides machinery 
for the prevention ^id settlement of trade disputes. Its substance may be 
summarised as follows : — 

Registraiion and Powers of Cmwiliation Boards. — Any board establislied 
before or after the passing of the Act (7th August 1896), constituted for 
the purpose of settling disputes between emidoyers and workmen by 
conciliation and arbitration, and any association or body authorised by an 
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agreement in writing made between employers and workmen to deal with 
such disputes, may apply to the Board of Trade for registration under the 
Act as a “ conciliation board ” (s. 1 (1)). The application is to be accom- 
panied by copies of the constitution, by-laws, and regulations of the 
conciliation board, with any other information the Board of Trade may 
require {ihid, (2)). A register of “ conciliation boards ” is kept by the Board 
of Trade, and any conciliation board may have its name removed from the 
register on sending to the Board of Trade a written application to that 
efiect {ihid, (3)). Such a removal may also be made by the Board of Trade if 
satisfied that a registered “ conciliation board ” lias ceased to exist or to 
act {ibid. (5)). Every registered “ conciliation board ” is to furnish such 
returns, reports, etc., as the Board of Trade may require {ibid. (4)) ; and, 
subject to any agreement to the contrary, proceedings for copciliation before 
a registered board are to be conducted in accordance with the regulations 
of the Board in that behalf {ibid. (6)). 

Powers of Board of Trade as to Trade Dviputes . — Where a difference 
exists or is apprehended between an employer or any class of employers 
and workmen, or lietween different classes of workmen, the Board of 
Trade may {a) inquire into the causes and circumstances of the difference ; 
(6) take such steps as to the Board seem fit for the purpose of enabling 
the parties to the difference to meet together by themselves or their 
representatives under the presidency of a chairman mutually agreed upon 
or nominated by tlie Board of Trade or by some other person or body, with 
a view to the amicable settlement of the difference ; (c) on the apjilication of 
employers or workmen interested, and after taking into consideration 
the existence and adequacy of the means available for conciliation in 
the district (sec. 4 gives power to the Board of Trade to aid in establishing 
conciliation boards) or trade, and the circumstances of the case, appoint a 
person or persons to act as conciliator or as a board of conciliation ; {d) on 
the application of both parties to the difference, appoint an arbitrator 
(s. 2 (1)). A conciliator so appointed is to inquire and report to the Board 
of Trade {ibid. (2)). If a settlement is effected by conciliation or by 
arbitration, a memorandum of its terms is to be drawn up and signed by 
the parties or their representatives, and a copy is to be delivered to and 
kept by the Board of Trade {ibid. (8)). 

TAe Arbitration Act, 1889 (see Arbitration), does not apply tp the 
settlement by arbitration of disputes under this Act. Such proceedings 
are to be conducted in accordance with such provisions of the Act of 1889, 
or such regulations of any conciliation board as may be mutually agreed 
upon between the parties (s. 3). The Board of Trade is from time to time 
to report its proceedings under this Act to Parliament (s. 5), and its 
expenses, incurred in the execution of the Act, are to be defrayed out 
of moneys provided by Parliament (s. 6). 

[Authorities . — See authorities cited under article Employers and 
Workmen.] 


Concionator. — An old term for a common council-man (Cowel, 
Law Diet). , 


Conclusive. — This term is used in statutes with reference (1) to 
judgments and orders or decisions of a Court or a public department or 
authority ; (2) to evidence. 
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1; Where a jiidgiiieiit or order of a Court is declared to be final or 
conclusive, it cannot ly questioned by appeal or otherwise unless given with 
such disregard of the jurisdiction of the Court as not to be really a decision, 
in which case it may be treated as a nullity ( fFafer/iouse v. CKlhcrt^ 1885, 15 
Q. B. D. 569 ; Lyon v. Morris, 1888, 19 Q. B. D. 569 ; Bryant v. Beading, 
1888, 19 Q. B. D. 139). 

A decision of a magistrate declared to be final and conclusive under 
sec. 129 of the Metropolis Management Act, 1855, was held to be so only 
on the facts and not on the law {R, v. Bridge, 1890, 24 Q. B. D. 607) ; but the 
decision admitted the general rule and relied on subsequent legislation as 
giving an appeal on points of law. 

Where an Order in Council or proclamation or order of a Government 
department is declared to be conclusive, its legality cannot be questioned 
by the ordinary tribunals, so long as it is made by the ju’oper authority. 
Thus Orders in Council applying the Extradition Acts to a treaty are 
made conclusive and binding in Courts of justice (33 & 34 Viet. c. 52, s. 5). 
And orders of County Councils as to boundaries confirmed by the Local 
Government Board under see. 57 of the Local Government Act, 1888, are, 
after six months from confirmation, to be presumed to have been duly made 
and to be within the powers of the section, and their legality cannot be 
challenged (Local Government Act, 1894, s. 42). During the six months 
they can apparefitly be challenged by certiorari (sec Smith v. Todmorden 
Local Board, 1861, 30 L. J. Q. B. 305), and certainly by petition (Act of 
1888, 8. 57 ; Act of 1894, s. 41); and see Slattery v. Naylor, 1888, 13 Apj). 
Cas. 452 ; and Institute of Patent Agents v. Lockwood, [1893] Aj)]). Cas. 347. 

2. Where a document or evidence is made conclusive it creates a 
presumption etdejurc in favour of the truth and legality of the matter 
stated, and no evidence can be adduced to contradict it. Thus where pro- 
<luction of a copy of an order, proclamation, or document printed by authority 
is made conclusive evidence of some fact, no further inquiry will l)e allowed 
as to the fact or the legality of the i)rocedure by wdiicL the fact arose {R, 
v. Levi, 1865, 34 L. J. M. C. 174). “ (.'onclusive evidence is dis- 

tinguishable from evidence which is made “sufficient” {Barraclough v. 
Greenhough, 1867, L. II. 2 Q. B. 612). Thus the certificate of an analyst 
under the Sale of Food and Drugs Acts, which, if in accordance with the 
presciibed form is “ sufficient” evidence (38 & 39 Viet. c. 63, s. 21), is only 
primd facie evidence, and can be rebutted by the defendant or disregarded 
in the light of the justices' own knowledge or in favour of an analysis 
ordered by the justices under sec. 22 of the Act of 1875 (7/. v. Field, 1894, 
11 T. L. II. 240; Hewitt v. Taylor, [1896] 1 Q. B. 287; Newly v. Sims, 
[1894] 1 Q. B. 478). 


Concordat is the name given to a treaty between the Pope and a 
temporal Power. Since the power of the Holy See has become entirely of 
a spiritual nature, concordats are merely the contracts by which matters 
concerning the internal government of the Homan Church in difierent 
countries are arranged. 


Concurrent Finding’s. — it is a general rule of practice on 
appeals in the Privy Council not to reverse the concurrent findings of two 
Courts on a question of fact {Hay v. Gordon, 1872, D It. 4 P. C. 337, 348; 
21 W. E. 11); and the c|ue8tion for the Privy Council is, not what conclu- 
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ision their Lordships would have arrived at if the matter had for the first 
time come befoi'e them, but whether it has been estp-blished that the judg-^ 
ments of the Courts below were clearly wrong {Allen v. Quebec Warehouse 
Co., 1886, 12 App. Cas. 101 ; 56 L. T. 30 ; 56 L. J. P. C. 6). 

The same rule obtains in the House of Lords {Owners of P. Caland v. 
Glamorgan Steamship Co., [1893] App. Cas. 207, per Lord Herschell, p. 215 ; 
62 L J. P. 41 ; 68 L. T.' 469). The rule does not apply where there is no 
conflict of testimony, and the only question of fact is as to the effect of the 
facts proved in raising further inferences of fact {Thttrhurn v. Steward, 1871> 
L. E. 3 P. C. 478 ; 40 L. J. P. C. 5 ; 19 W. E. 678). 


Concurrent Sentences. — Sentences are said to be con- 
current when made to run from the same date in respect of convictions on 
several counts or indictments. The term is used in opposition to consecu- 
tive or Cumulative Sentences {g.v.). Prior to the case of E. v. C Connell, 
1844, 5 St. Tri. N. S. 2, it was usual to sentence a convicted person 
generally on the whole indictment ; biit the present practice is to impose 
concurrent sentences on each count on which a conviction is made and 
recorded, so that if on a special case stated or a writ of error any Counts 
are quashed as bad, the sentences on the valid counts may still hold good. 
All English Courts of criminal jurisdiction have in all non-capital cases 
full power and discretion to make the sentences for two or more offences 
adjudicated upon at the same sessions concurrent unless some statutory 
exception limits their pow'er, e.g. where a ticket-of-leave man is convicted 
of another crime during the currency of his ticket; in which case the 
Court has no alternative, under sec. 9 of the Penal Servitude Act, 1864 
(27 & 28 Viet. c. 47), but to send the convict back to prison to complete 
the remanet of his original sentence, after undergoing the punishment for 
his subsequent oflence {E. v. King, [1897] 1 Q. B. 214). 


Concurrent Writs. — It is convenient to have concurrent writs 
where there are several defendants, Or where an original writ is lost before 
service. A plaintiff may issue one or more concurrent writs at the time of 
issuing an original writ, or at any time within twelve months thereafter. 
Concurrent writs bear teste of the same day as the original writ, and are 
sealed ‘‘ concurrent ” with the date of issue. A concurrent writ remains in 
force for the period during which the original writ is in force (Order 6, r. 1). 

A writ for service within the jurisdiction may be issued and marked as 
a concurrent writ with one for service, or whereof notice in lieu of service 
is to be given, out of the jurisdiction, and vice versd (Order 6, r. 2, and 
see Beddington v. Beddington, 1876, 1 P. I). 420 ; 45 L. J. P. 44). A con- 
current writ for service out of the jurisdiction may issue, by leave, although 
the original writ is in form for service within the jurisdiction {Smalpage v. 
Tonge, 1886, 17 Q. B. D. 644; 55 L. J. Q. B. 518 ; 34 W. E. 768). Where 
there is a defendant who is sometimes in England and sometimes abroad, 
this is a convenient practice {ibid,). See the same case as to the renewal 
of a concurrent writ. • 


Conditional Acceptance is an acceptance which makes 
payment by the acceptor dependent on the fulfilment of a condition 
therein stated” (Bills of Exchange Act> 1882, s. 19, subs.. ^2 (a))^ 'An 
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acc^pjteince in this form, Accepted, payable on giving up bill of lading 
for :^6 bags of. clover seed, per Amazon^ at the L. & W. Bank,” is a 
conditional acceptance which renders the acceptor liable to pay the bill 
upon delivery of the bill of lading (see Smith v. Fertue, 1860, 30 L. J. C. P. 
56), The holder of a bill may refuse to take a conditional acceptance, 
and may treat it as dishonoured unless he gets an unqualified acceptance. 
The drawer or an indorser, unless he has authorised or subsequently 
assented to the taking of a conditional acceptance, is discharged from 
liability on the bill by the holder taking such an acceptance: but the 
drawer or indorser is deemed to liave assented to the taking thereof unless 
within a reasonable time after receiving notice of the same he expresses 
dissent to the holder (Bills of Exchange Act, 1882, s. 44). See Bills of 
Exchange. 

In the law relating to the sale of goods, by arrangement, goods may 
be accepted conditionally, and the acceptance may be withdrawn on 
failure of the condition. Goods, for example, are frequently accepted by 
a person conditionally on their proving suitable for his purposes. Such 
acceptance becomes absolute when the goods are retained beyond the^ 
time fixed, or beyond a reasonable time, if no time lias been fixed for 
their return. 


Conditional Advance Note. — A note given by the master of 
a ship promising to pay to the order of the member of his crew named therein 
a specified amount (which must not exceed the amount of one month's 
wages of such seaman) after the expiration of a certain number of days after 
the sailing of the ship, conditionally upon such seaman going to sea therein,, 
in pursuance of his agreement with the master (see the Merchant Shipping 
Act, 1894, s. 140). The object of such notes is “ that the sailor shall not 
receive an advance in cash before the sailing of the ship, which, from the 
known improvident habits of mariners, would inevitably be thrown away ; 
but that he shall be enabled, by means of an instrument payable within a 
short period after the departure of the vessel, to procure articles which are 
essential to his comfort and well-being on the voyage ” (per Cockburii, (IJ., 
in M'Kune v. Joymon, 1858, 5 C. B. N. S. 218). Such notes are not negoti- 
able# Masters Assodatim v. Cory, 1893,9 T. L. R 388). 


Conditional Allotment. — The allotment of shares by a 
company must be unconditional in order to bind the applicant. If the 
allotment is conditional, if, for example, it introduces a new term, it is not 
an acceptance of the offer to take shares, but a new offer by the company, 
which may or may not be accepted by the applicant. See Company. 


Conditional Application. — An applicant for shares in a 
company may stipulate that it is only on the performance of some 
condition precedent by the company that he will agree to accept the 
shares. For example, where a person applied for shares in a banking 
company on condition of his being appointed local manager, and the 
shares were allotted to him, but he was not appointed local manager, it 
was held that his application * was conditional, and that he did not 
become a shareholder in the company {Universal Bcmking Co,, .Bew/m’ case* 
1868, L. E. 3 Ch. 633). But the breach of a merely collateral agreement 
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made between the applicant and the company will not entitle the 
applicant to have his name taken off the list of coptributories, although 
it may possibly give him a claim against the company {1% re Richmond 
Hill Hotel Co,, Elkington*s case, 1867, L li. 2 Ch. 511). See Company. 


Conditional Appointment. — Conditions not authorised by 
the power of appointment annexed to a gift are void, and the gift takes 
effect absolutely. But the donee of an exclusive power of appointment in 
favour of children may appoint to one child on a contingency, and if the 
contingency does not happen, to another child. So, also, a condition 
annexed is good if it is not inconsistent with the scope of the power, and 
can be performed by the appointee. See cases cited and discussed in Farwell 
on Powers, 2nd ed., pp. 298 et seq^. 


Conditional Assent. — A person may assent to do or pay 
something in a certain event, e,g, he may assent to accept and pay for 
goods delivered to him on approval, conditionally on his being satisfied 
with them. Such assent becomes absolute on the condition being fulfilled. 
See Contract. 


Conditional Covenant. — A covenant whereby a person under- 
takes to do something on the hapi>eiiing of a certain event. An 
illustration of such a covenant frequently occurs in marriage settlements, 
where the father of the intended wife covenants to ])ay to the trustees of 
the settlement a sum of money conditionally on tlie marriage taking place. 


Conditional Foe. — Under the old common law an estate granted 
to a person and liis heirs of a particular class — c,g, the heirs of his body, or 
the heirs male of his body — was so termed. Such an estate was alienable 
by the grantee only on the birth of issue of the prescribed class, and in the 
event of his dying without such issue, or on failure thereof, tlie estate reverted 
to the grantor or his successors. Being subject to this condition, an estate of 
this kind received the name of a conditional fee ; but by the Statute Be 
donis conditionalihiis such estates w^ere turned into estates tail (y.'r.). See 
2 Black. Com, pp. 110 ct seq. As, however, that statute applied only 
to estates of freehold, there may still be conditional fees in copyhold, where, 
by the custom of the manor, there cannot be estates tail (At/feri. v. Middleton, 
1754, 9 Mod. Ca. 483). 


Conditional Lcgfacy. — '*A bequest, whose existence depends 
upon the happening, or not happening, of some uncertain event, by which 
it is either to take place or be defeated ” (Itoper, Law of Legacies, 4th ed., 
vol. i. p. 748). Any expression showing the intention of the testator 
to create a condition will be given effect to, not particular words 
being necessary. Conditions are of two kinds — conditions precedent 
and conditions subsequent. In the case of the former, the legacy 
does not vest until the condition has been fulfilled; while in the 
case of the latter, the legacy vests at once, but is subject to be defeated 
by the non-fulfilment or breach of the condition. A bequest to A., 
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proyided he marries B., is an instance of a legacy which does not vest 
until the precedent co^ndition is fulfilled; whereas a bequest to A., to be 
paid to her at the age of twenty-one, and if she should die before 
twenty-one or marriage then over, is an example of a legacy which vests at 
once, but is subject to be defeated by the non-fulfilment of the condition 
(see Williams, Executors and Administrators, 9th ed., vol. ii. pp. 1122 
et seq,). See Conditions ; Legacy. 


Conditiona.! Limitalion. — An estate so expressly defined 
and limited by the words of its creation that it cannot endure for a longer 
time than until the happening of a specified event, which may or may 
not happen, or^which shall endure only so long as an existing state of 
things endures, which may possibly endure for ever. Land granted to a 
jierson so long as he is parson of l)ale, or vdiilc he continues unmarried, 
or os long as the Church of St. Paul shall stand, are examples of 
conditional limitations. In such crises the estate determines as soon as 
the specified contingency happens or the existing state of things ceases lo 
exist, and the next subseciuent estate becomes immediately vested 
without any act being done by the person next entithid ; in this respect 
a conditional limitation diflers from a grant subject to a condition 
subsequent whefe breach of the condition does not ipso facto determine 
the estate, and where entry or an action for possession is necessary 
(2 Black. Com, 155 ; Challis, Beal Property, 2nd ed., pp. 224 et scq.). 


Conditional Order. — An order granted by the Court, subject 
to the performance by the party obtaining it of some condition ; a common 
instance being in actions for specific ])erformance, where, ejj,, a defaulting 
purchaser may be ordered to j)ay the amount due upon execution by the 
vendor of the conveyance and delivery of the title-deeds. If the party 
obtaining such an order does not perform or comply with the condition, 
lie is considered to have waived or abandoned the order, and any other 
))er8on interested in the matter may take such steps as the order may 
warrant, or which he might have taken if no such order had been made, 
unlesi^ the Court or a judge otherwise directs (R. S. C., Order 42, r. 2). 
Leave must be obtained before execution can be issued on a conditional 
order {iUd, r. 9). See also Rule Nisi. 


Conditional Promise. — A promise by a person to do or pay 
something in a certain event (other than the mere will of the promiser), 
e.g, to pay for specified work on its execution to his satisfaction, is a 
valid promise which binds him on the condition being fulfilled. See 
Contract. 


Conditional Will. -A will which is to take effect only upon the 
condition stated thertin being fulfilled. For example, a document in these 
terms : “ Being obliged to leave England to join my regiment in China. . . . 
I leave this paper containing my wishes. Should anything unfortunately 
happen to me whilst abroad, I wish everything that I may be in possession 
at that time, or anything appertaining to me hereafter ... to be 
divided,” etc., was held to be a conditional will, which, as the deceased had 
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retuni^Bd &rom China, could not be admitted to probate (/rt re the Chods 4f 
Portevy 1869, L. E. 2 P. & D. 22). In giving judgifent in that case, Loid 
Penzance said : " It is the common feature of wills in respect of which this 
iSQrt of question arises, that the testator therein refers to a possible impend- 
ing calamity in connection with his will ; and the question arises, whether 
Iwaintends to limit the operation of the will to the time during which such 
calairiity is imminent. If the language used by him can, by any reasonable 
interpretation, be construed to mean that he refers to the calamity and the 
period of time during which it may happen, as the reason for making a will, 
tlfen the will is not conditional ; but if he refers to the calamity ... as a 
reason for a certain disposition of his property, and mixes up the disposition 
of the property with the event, so that one is dependent on the other, then 
the Court must hold the will to be conditional.” , 


Conditions. 
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Conditions to be performed by Conditions on Ticket (see Carrier, 
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Rwy, Co,, [1897] 2 Q. B. 718). 

Meaning and Divisions. — The term condition is used indifferently to mean 
either the event upon the happening of which an estate or an obligation is 
to commence or cease, or the provision or stiiuilation in the grant or will or 
contract that the estate or obligation shall depend upon the happening of 
the event. 

Conditions are generally classified as conditions precederd, which must be 
performed or satisfied before the estate or obligation can arise, and 
conditions subsequent upon the performance or occurrence of which its 
continuance depends (Co. Lit. 201, h ; Bac. Air. Condition B & C). In JEx parte 
Collins, 1875, L. E. 10 Ch. at p. 372, James, L.J., enumerated also a class 
conditions inherent ” — “ when the estate is qualified, restrained, or 
charged ” by them. “ Concurrent conditions ” are sometimes spoken of (Sale 
of Goods Act, 1893, s. 28), where concurrent obligations or promises would 
seem to be the proper expression (see below, II.) ; see Chalmers on Sale, 
Appendix II. note A. 

For the distinction between a devise upon condition and a devise 
which raises an “ election,” see Theobald on Wills, 4th ed., p. 89, and Cooper 
V. Cooper, 1874, L. E. 7 H. L. 63. 

A grant or devise upon condition of making payment to third persons 
is usually equivalent to a grant or devise on a trust (Theobald, p. 450 ; 
A.-0, V. Wax Chandlers, l^Ti, L. ;E. 6 H. L 1). 

I. Conditions in Grants and Guts. 

Conditional Limitations.— A. condition proper must be distinguished 
from a conditional limitation or executory devise. The difference is that m 
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of a condition properly so called the estate is to revert to the 
or his heirs; w the other cases, it is limited to other persons (per 
S[aj, j., in In re DugdaUy 1888, 38 Ch. D. at p. 179). A conditional limitation 
may be described generally as a qualification annexed to the grant of ^ 
estate, and providing for its termination, or for its abridgment by operatip^n 
of law, upon the occurrence of some event which may or may not happen^ 
and which, if it happen, must precede the occurrence of the event upon * 
which the estate would expire if it had been given unconditionally 
(Edward’s Compendiitniy 3rd ed., p. 46 ; 2 Black. Com, 155 ; see In re Machiy 
1882, 21 Ch. D. 838). If an estate is determinable for breach of a conditi^ih, 
it is only determined by the grantor, or his successor, electing to re-enter 
for the breach, and consequently no remainder can be limited after a con- 
dition, but if the estate is subject to a conditional limitation, when the 
event happens the remainderman becomes entitled without entry (Co. Lit. 
214, h\ 2 Black. Com, p. 155). 

Void Conditions, — Conditions which are impossible, illegal, or repugnant 
cannot take effect, so that if they are conditions ])recedeiit the grantee iieve^ 
becomes entitled, and if tliey are conditions subsecpient he holds the estate 
absolutely (2 Black. Com, p. 1 56 ; Co. Lit. 206, a, h). 

It is doubtful whether this projwsition is correct as regards legacies 
of personal estate upon a condition precedent which is physically impossible 
of performance,^)!' is made impossible l)y the act of the testator, or is illegal 
as being malum prohibitumy or whether iti such cases the condition should 
not be struck out, leaving the legacy standing (see In re Moore, 1887, 39 Ch. D. 
116; Theobald on Wills, 4th ed., 452; Jarman, 4th cd., ii. ]). 12). 

Conditions subsequent which are repugnant to the grant or gift to 
which they are attached are void. For instance, conditions following upoi! 
the grant of an absolute interest which restrain all alienation (Bac. Ah\ 
D. 4; see Bradley v. Peiwto, 1787, 3 Ves. 324; 4 E. E. 7 ; In re BnydalCy 
1888, 38 Ch. D. 176 ; Co. Lit. 223, a), or determining the interest upon 
bankru])tcy (see Metcalfe v. Metcalf e, 1889, 43 Ch. D, 633), or if the donee 
dies intestate (Holmes v. Godson, 1856, 8 De G. M. & G. 152 ; In re Wilcox 
Settlementy 1875, 1 Ch. D. 229), or if the tenant for life bar the entail 
(Dawkins v. Baron Penrhyn, 1878, 4 App. Cas. 51). And the rule holds 
whether the interest is given for ever or for life (see liovkford v. Harkman, 
1852; 9 Hare, 475). But if the gi*ant or gift can be construed as a conditional 
limitation until alienation, etc., it is good, and the provision determining it 
on alienation is effective (/.r.). 

If the interest conferred is to vest in possession at a future time, it may 
be made forfeitable on alienation or bankruptcy before the time comes (see 
In re Porter, [1892] 3 Ch. 481 ; Metcalfe v. Metcalfe, supra, [1891] 3 Ch. 1 ; 
In re Sampson, [1896] 1 Ch. 630 ; and In re Carew, [1896] 2 Ch. 311). 

Conditions for forfeiture upon or because of the exercise of the powers 
conferred by the Settled Land Acts are void (S. L. A., 1882, ss. 51, 52). 

Perpetuity, — A right of re-entry for breach of condition would no doubt 
be held to be within the rule against perpetuities (see Cballis, Real Property, 
1st ed., p. 152 ; Dunn v. Flood, 1883, 25 Ch. D. 629 ; 28 Ch. D. 586). 

Who can re-enter for Breojch of Condition, — At common law only the 
grantor and his prMes in right and representation, that is (1) his heirs quoad 
estates descendible to them, (2) his executors or administrators quoad 
estates descendible to them, and (3) the successors of corporations sole 
(Challis, Real Property, 1st ed, p. 62; Litt. s. 347 ; Co. Lit. 214, 215). But 
this rule is now abolished as far as regards conditions which are incidental 
to a lessor’s reversion. By the Statute 32 Hen. vni. c. 34, the grantee 
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of the reversion expectant upon a lease in the whole of the land subject 
to the lease was enabled to take advantage of any right of re-entry incident 
to the reversion under the lease (Co. Lit. 215, a). By the Statute 22 & 23 
Yict. c. 85, s. 3, the same advantage was extended to the assignee of the 
reversion in part of the land, so far as regards re-entry for non- 
payment of rent. And now by the Conveyancing Act, 1881 (s. 10 (1)), 
every condition of re-entry and other condition in a lease is annexed and 
incident to, and goes with the reversionary interest in the land, or in any 
part thereof, immediately expectant on the term granted by the lease, 
notwithstanding any severance. And by sec. 12, notwithstanding the 
severance of the reversion, or the avoidance or cesser of the term granted by 
a lease, as to part only of the land comprised therein, every condition and 
right of re-entry, and every other condition contained in# the lease, shall 
be apportioned, and shall remain annexed to the severed part of the rever- 
sion (see Mayor of Swamca v. Thomas, 1882, 10 Q. B. D. 48 ; Baynton v. 
Morgan, 1888, 21 Q. B. D. 101 ; 22 Q. B. D. 74). These sections only 
apply to leases made since the Act. 

It is provided by the lieal Property Act, 1845 (s. 6), that a right of 
re-entry may now be assigned by deed, and l)y the Wills Act (s. 3), that 
it may be devised. But a right to re-enter for condition broken appears 
not to be within these Acts (Hunt v. Bishop, 1853, 8 Ex. Rep. 675; Hunt v. 
Remnant, 1854, 9 Ex. Rep. 635), possibly because it is at the election of the 
person entitled to enter to determine whether he will enter or not (per 
Jessel, M. R, in Jenkins v. Jones, 1882, 9 Q. B. D. at p. 131). It seems 
therefore that a condition contained in a grant for an estate of inheritance 
is still inalienable (Edwards, Compendium, 3rd ed., p. 119). 

Performance of a condition is excused or taken to be waived if it has 
been rendered impossible by the testator or grantor (Co. Lit. 206, h ; Yates 
v. University College, 1875, 7 L. R. H. L. 438; Walker v. Walker, 1860, 
2 De (}., F. & J. 255), or by the person who would be entitled to enter upon 
the breach {Fidkland v. Bertie, 1696, 2 Vern. at p. 344). 

Relief again>st Forfeiture . — If the condition lu’oken is acondition precedent, 
no relief can be given against the loss of the estate {Popham v. Bampficld, 
1683, 1 Vern. at p, 83). But in some of the old cases it was said that where 
the condition is of the nature of a penalty ( Woodman v. Blake, 1691, 2 Vern. 
222 ; 1 Vern. p. 83, n (1)), and compensation for the breach could be ascer- 
tained and awarded {Sweet v. Anderso'u, 1772, 2 Bro. P. C. 256), relief 
could be given in equity. But it is most unlikely that the Court would 
now relieve against any condition, not meant merely as a security for the 
payment of money, except in the ease where a statutory jurisdiction has 
been conferred, as in that of re-entry under a condition in a lease (Con- 
veyancing Acts, 1881, s. 14; 1892, ss. 2, 4; see Barrow v. Isaacs, [1891] 
1 Q. B. 417, where a forfeiture on assignment of the lease without consent 
was enforced; Howard v. Fanshawc, [1895] 2 Ch. 581, and the notes to 
Peachy v. Duke of Somerset in White and Tudor’s Leading Cases), 

See further as to conditions in settlements. Settlement, and in wills. 
Wills. As to conditions of re-entry in leases, see Landlokd and Tenant ; 
as to conditions in restraint of marriage, Makhiage ; and as to conditional 
limitations and estates upon condition, Estates. * 

II. Covenants and Contkacts. 

Condition to he performed hy Promisor , — No legally binding promise can 
be conditional on the mere will of the promisor. Thus a promise to pay 
as much as he pleases creates no obligation. A grant in consideration of 
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such a promise is voluntary (Eosher v. WUliams, 1875, L. R 20 Eq. 210). 
And a contract is pnrnd fticic intended to be perpetual unless its terms or 
the subject-matter show it is not {Llanelly Ewy. v. L, and K-W. Ewy., 
1873, L R 8 Ch. 942 ; 7 H. L. at p. 567 ; Leake on C(mtra4:ts, 3rd ed., p. 58i). 
But a contract may l)e contingent upon the approval of one jmrty to it. 
Thus in Andrews v. Beljicld, 1857, 2 (J. B. N. S. 779, the approval by the 
defendant of the carriage built for him by the plaintiff was a condition 
precedent to his liability to pay for it. In such a case it is only necessary 
that the party should honestly refuse his aj)proval. If he does so he will 
escape liability. He is not bound to be reasonable {Stadhard v. Lee, 1863, 
3 B. & S. 364). And contracts may be determinable at will, or upon some 
event within the control of the promisor (ep. the common condition for 
rescission in a contract for the sale of land (I^eake, ibid.). 

Conditions (fependent on the will of a third y)arty are common conditions, 
e.g. promises by the building owner to pay on the approval of his architect 
(see Leake, p. 554, and Hudson on Building Conlrads). So also are con- 
ditions dependent on an act to be done by a third party ( Wordey v. 
Woody 1796, 6 T. B. 710 ; 3 R R 323). In such cases, non-perform- 
ance of the condition is not excused because the person to do tlu‘ act 
wrongfully refuses to do it {l.c. Lombon Guarantee Co. v. Fearnlcy, 1880, 5 
App. Cas. at p. 916). 

Conditions IWecedent ; Mutual Obligations. — Wliether a condition is 
precedent or not is a question of construction. The question most usually 
arises where there are mutual covenants or obligations, and the inquiry is 
wliether the performance of his obligation by one party is a condition 
precedent to his right to sue the other ])arty for specific ])erformance, 
or for damages for non-performance of tliat otlicr party’s obligation. In 
the absence of any intention expressed or to be deduced from the 
subject-matter of the contract, the following rules have been laid down. 
They were originally formulated in the notes to Bordage v. Cole: in 
1 Williams’ Saunders, and they are given below substantially in the form 
adopted in Elphinstone on Deeds, ch. 29. They are not technical rules, 
but rules of construction only to ascertain the intention of the parties 
(Bac. Ahr. (Condition B (1), per Tindal, C.J., in Slavers v. Curling, 1836, 3 
Bing. N. C. at p. 368 ; liobcrts v. Brett, 1865, 11 H. L. 337 ; see further, 
Leak^ pp. 564 ct scq.). 

{a) If a time is fixed for doing the act to be done by the defendant, 
which time must, or may, come before the time fixed for the act to be done 
by the plaintifl', the performance of tlie idain tiffs act is not. a condition 
precedent (Elph. Eule 165 ; Platt on Corenants, 95). Tims a vendor may sue 
for the price without tendering a conveyance, if the time for payment is 
fixed before that for completion (Matlock v. Kinglakc, 1839, 10 Ad. & E. 50; 
Sibthorp v. Brunei, 1849, 3 Ex. Eep. 826 ; see below. Concurrent Conditions). 

Qj) Conversely, if the time for doing the defendant’s act must happen after 
that fixed for doing the i)laintiff^s act, the plaintiff’ must do his act before suing 
(Elph. Eule 166 ; Platt, 83). For instance, if freight is payable on delivery 
of the goods, it cannot be sued for till the conclusion of the voyage (Cook 
V. Jennings, 1797, 7 T. E. 381 ; 4 R R 468). So where a contractor under- 
took to give a bond to secure the performance of his contract and payment 
of penalties under it, he could not sue on the contract without having 
given the bond {Roberts v. Brett, 1865, 11 H. L. 337). For contracts 
making a reference to arbitration, or to valuers, a condition precedent 
to action, see Babbage v. Coulbourn, 1882, 9 Q. B. I). 235 ; Dawson v. Fitz- 
gerald, 1876, 1 Ex. D. 257 ; and Scott v, Avery, 1855, 5 H. L. 811. 
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(c) If the plaintiffs act is the sole consideration for the defendant’s 
coi^ract, he cannot sue until he has^done it (Elph. Buie 168) ; but if it is 
only part of the consideration, and failure to do it c&n be compensated for 
to the defendant by damages, the contracts are independent (Elph. Buie 
169). Thus, on the sale of a plantation and stock of negroes with a 
covenant for title, in consideration of an annuity, an action being brought 
for an instalment of the annuity, it was held to be no defence that the 
plaintifl* had not made a good title to the negroes (Boone v. Bdge, 1777, 1 
Black. H. 273 ; 2 Black. W. 1312). So a covenant in a separation deed to 
pay an annuity by the husband is not conditional upon a covenant by the 
wife not to molest him (Fearon v. Aylesford, 1884, 12 Q. B. D. 539 ; 14 
Q. B. D. 792). A defendant who has received and retained the substantial 
consideration cannot set up the non-performance of a condition precedent 
(Carter v. Scargill, 1875, L. B. 10 Q. B. 564; Fllen v. To^^, 1851, 6 Ex. Bep. 
at p. 441). In the former case, the Court said, “We come, therefore, to the 
conclusion that that which might have been a condition precedent has 
ceased to be so by the defendant’s subsequent conduct in accepting less 
than his bargain, if, in fact, there was any substantial dehciency.” 

See generally the authorities cited above, and also the notes to Cutter 
V. Powell, in 1 Smith’s Leading Cases. 

Performance of the conditions precedent necessary to his case is im- 
plied in the pleadings of each party, but if the performance is intended 
to be contested, this must be distinctly specified (E. S. C., Order 19, r. 14). 

Concurrent Conditions, — ^“When two acts are to be done at the same 
time, as where A. covenants to convey an estate to B. on such a day, and 
in consideration thereof B. covenants to pay A. a sum of money on the 
same day, neither can maintain an action without averring a performance, 
or an offer to perform, his own part, though it is not certain which of them 
is obliged to do the first act ; and this particularly applies to cases of sale ” 
(Williams* Saunders, loc. cit; 1 Smith, L. C. pp. 19 et scq.; Stephens v, 
De Medina, 1843, 4 Q. B. 442). As already stated, the party need not now 
allege that he was willing and ready to do his part (Order 19, r. 14). He 
mi^st prove it if it be denied. 

Upon a sale of goods, unless otherwise agreed, delivery and payment of 
the price are concurrent conditions; that is to say, the seller must be 
ready and willing to give possession of the goods to tlie buyer in excjhange 
for the price, and the buyer iiiust be ready and willing to pay the price 
in exchange for possession of the goods (Sale of Goods Act, 1893, s. 28 ; 
Morton v. Lamh, 1797, 7 T. E. 125 ; 4 E. E. 395). 

The same rule holds upon a sale of land (Glazehrook v. Woodrotv, 1799, 

8 T. B. 364; 4 E. E. 700 ; Marsden v. Moore, 1859, 4 H. & N. 500). The 
vendor cannot sue for the price, but only for damages, until he has 
executed, or offered to execute, a conveyance (Laird v. Pirn, 1841, 7 Mee. 
& W. 474; Dart’s Ve'ndors and Purchasers, ch. 17); but if it is the 
purchaser’s duty to prepare the conveyance, as is the case where the con- 
tract is silent on the subject, it is sufficient for the vendor to prove that 
he was ready and willing to execute a conveyance (Dart, loc. cit . ;. Stephem 
V. Medina, 1843, 4 Q. B. 422; Poole v. Kill, 1840, 6 Mee. & W. 835). 
The purchaser, under the like circumstances, cannot aue for breach of the 
contract without having tendered a conveyance (Stephens v. De Medina, 
supra), unless he could show the tender had been excused (see below). 

Conditions Subseq^ient. — The commonest example of such a condition is 
the proviso for re-entry in a lease, as to which see Landloed and Tenant. 

Whether a stipulation in a contract for the sale of goods amounts to a 
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conation for the breach of which the buyer may repudiate the contract, 
is ai^tter of intention to be ascertained by construction of the contact 
(Sali^" 6f Goods Act, lS&3, s. 11 (1) h). See further, Leake, p.'681. 

implied Conditiom, — If the act agreed to be done requires the 
iissistance of the promisee, his assistance is a concurrent condition {Madcay 
V. Hide, 1881, 6 App. Cas. 251, per Lord Blackburn, at p. 263 ; Ford v. 
Cotmoorth, 1870, L. E. 5 Q. B. 544). 

As to conditions implied on sales of goods or land, see Caveat 
Emptor. 

Conditions are implied in many contracts by law or by mercantile 
usage ; for instance, that the ship is seaworthy in a contract for carriage by 
sea. These conditions are noticed under the headings of the different 
contracts to which they relate. 

Impossible and Illegal Conditions, — The general rule is that a condition 
which is impossible of performance is taken to be not performed, conse- 
quently if it is a condition precedent or concurrent the obligation does not 
arise ; if a condition subsequent, the obligation is determined (Co. Lit. 206 a ; 
Bac. Ahr,, Condition D ; Hale v. Bawson, 1858, 27 L. J. C. P. 189). 

So a bond with a condition which was originally imposBiblc of 
preformance is equivalent to an absolute undertaking to pay (Co. Lit. 206 b ; 
Shep. Touchstone, 372). But where performance becomes subsequently 
impossible “ by the act of God, or of the law, or of the obligee,'* the bond 
itself is held to be unenforceable (Co. lit. 206 a ; Pollock on Contracis, 6th 
ed., p. 418, per Williams, J., in Brown v. Mayor of London, 1861, 9 
C. B. N. S. at p. 747). But the bond may show an agreement whicli can 
be performed, although expressed so as to be defeasible only by an im- 
possible condition (Beswick v. Swindells, 1835, 3 Ad. & E, 868). See further 
under Contract. 

Performance is excused or waived, if the other party refuses to accept 
or allow it {Jones v. Barkley, 1781, 2 Doug, at p. 694, where Lord Mansfield 
said, “ The party must show he was ready, but if the other stops him on the 
ground of an intention not to perform his part, it is not necessary for the 
first to go further and do a nugatory act ; ” Bank of China v. Amerwan 
Trading Co,, [1894] App. Cas. 206), or if he prevent it {Mackay v. Dick, 
1881, 6 App. Cas. 251), or make performance useless or impossible 
{Maypds case, 5 Co. Eep. 25 a ; Sands v. Clarke, 1849, 8 C. B. at p. 762 ; 
Caines v. Smith, 1846, 15 Mee. & W. 189 ; Com. Condition L). If one 
party repudiates tlie contract or incapacitates himself from performing 
his part, the other can sue for damages without performing conditions 
precedent {Lovelock v. Franklyn, 1846, 8 Q. B. 371 ; Hochster v, De la Tour, 
1853, 2 El. & Bl. 678). But it is no excuse that a third party prevents the 
performance {Worsleyv, Wood, 1796, 6 T. E. 710, cited above; Leake, 
p. 580). As to the acceptance of performance without the condition, see 
Carter v. Scargill, 1875, L. E. 10 Q. B. 574, cited above. 

The Sale of Goods Act, 1893, provides (s. 11 (1)) that where there is a 
condition to be fulfilled by the seller, the buyer may waive the condition 
^as such) and treat the breach of it as a breach of warranty, and not as a 
ground for repudiating the contract. If the buyer has accepted the goods, 
and the contract m not severable, he can only treat the condition as a 
warranty, that is to say, can only claim damages or a reduction of the price 
in respect of the breach of it (s. 11 (1) c). 

As to severable contracts, see Ritchie v. Atkinson, 1808, 10 East, at p. 
308 ; Wilkinson v. Clements, 1872, 8 Ch. 96. 

A bond with an illegal condition is wholly void (Co. Lit. 206 b, see note 
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(99))j and the distinction noted by Coke between conditions which are 
Tmla in se and those which are mala prohibita would now be recognised. 
If, however, the bond is to do several things, and only some of them are 
against the law, the bond will be good to secure the performance of the 
things which are not against the law (ihid, note (99); Norton v. Simmes,* 
1615, Hob. 12; Chesfnan v, Nahiby, 1727, 2 Kaym. (Ld.) 1456). 

See further above, I. Void Conditions \ Pollock on CoidrimtSy 6th ed., 
lip. 414-419, and impossible and illegal contracts under Contract. 

Relief against Non-performance. — The penalty in a bond is treated as a 
security only for the performance of the acts stipulated for in the 
condition {Preston v. Daniel, 1872, L. E. 8 Ex. 19). See above, I. Relief 
against Forfeiture. 

Notice. — Where a party’s liability is contingent upon the happening of 
an event, he is not entitled to notice from the other party that it has 
happened unless he has stipulated for it, or unless tlie event lies within the 
peculiar knowledge of such other party (Leake, p. 561 ; Vyse v. Wakefield, 
1840, 6 Mee. & W., per l.<ord Abinger, at ]). 452 ; Makin v. Watkinson, 1870, 
L. K. 6 Ex. 25). Where the lessor has undertaken to repair is a case 
within the latter class ; the lessee must give him notice tliat repairs are 
needed {l.c.). 

Construction of Conditions . — A large collection of cases in which 
conditions in particular contracts have been construed by the Courts will 
be found in Bac. Ahr., Condition ; Leake, pp. 549 et seq. ; Chalmers on Sale, 
Mrd ed., p. 180 ; and the notes to Cutter v. Pmvcll in 1 Smith, Z. C. 
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When land is sold by auction the contract which has to be 
signed by the vendor and purchaser is usually embodied in a docu- 
ment prepared beforehand by the vendor’s legal advisers, and consist- 
ing of three parts — the particulars of sale, the conditions of sale, and 
the memorandum. The function of the particulars is to describe the 
property, and to mention mortgages and other encumbrances which the 
vendor does not intend to remove. The conditions state the terms on which 
the property is sold, e.g. the title and proof of title which the purchaser may 
require, the date of completion, and the form of the conveyance. The 
memorandum contains tlie formal contract and embodies the particulars 
and conditions by reference. In the provinces it is usual to employ a 
printed form of conditions of sale approved by the local Law Society, and 
to add in writing any special conditions which may be required. 

Statements in the conditions of sale may be relied on by the vendor to 
cure an ambiguity in the particulars {Camberwell, et%Y. Holloway, 1879, 
J3 Ch. D. 754), but not to cure a positive misdescription {Evans v. Robins, 
1862, 21 L J. Ex. 465) or the omission to mention in the particulars 
encumbrances such as mortgages {Torrance v. Bolton, 1872, L. K. 8 Ch. 118) 
or ground-rents {Jones v. Rimmer, 1880, 14 Ch. D. 588). 

The conditions usually deal with the following matters : — the reserve 
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(ge^ Auction), mode of bidding, pay^ient of deposit (see Deposit), separate 
paj^nt for timber, fixtures, crops, etc., at a valuation, title, proof of title, 
and expenses of proving title, delivery of abstract and recjuisitions thereon, 
compensation for misstatements, power for the vendor to rescind if unable 
or unwilling to comply with the purchaser’s requisitions, the conveyance, 
date, and place of completion, payment of interest on purchase money in 
case of delay, provision for possession and liability for outgoings, delivery 
of title-deeds, and forfeiture of deposit (see Deposit). 

Statutm'y Conditions , — The purchaser’s rights in respect of title, proof of 
title, and expenses of proving title, have been cut down by the Vendor and 
Purchaser Act, 1874, and the Conveyancing Acts, 1881 and 1882 (as to 
expenses, see below. Conditions as to Expenses), The statutory conditions in 
the Conveyancing Act, 1881, s. 3, are not, however, to be treated as entitling 
the vendor to specific performance in cases where similar express conditions 
would not have that etiect (subs. 11). 

Conditions as to Title . — A condition limiting the purchaser’s right to a- 
good title, or to proof of the title, may fail of its eflect in any of the four 
following ways: — (i.) The condition fails altogether if it does not cover the- 
objection raised by the purchaser, as where the condition mentions tlie 
defect but does not definitely say that the purchaser shall not object 
{Trustees of St. Saviour's Rectonj and Oylci\ 1886, 31 Ch. 1). 412), or pre- 
cludes the purchaser from making requisitions on the vendor, but does not 
preclude him from making in(|uiries elsewhere {IJarlinyton v. Hamilton, 
1854, Kay, 550; National Provincial Bank and Marsh, [1895] 1 Ch. 190). 
The rule that a purchaser, who is only precluded by the condition from 
making inquiries of the vendor, may object to the title if he discovers a 
defect by inquiry elsewhere, is sometimes called the “rule of aliunde!' 
A condition reciuiring the purchaser to “ assume ” or “ admit ” facts is con- 
strued as precluding him from objecting if the facts turn out otherwise 
{Best v. Hamand, 1879, 12 Ch. D. 1). (ii.) The condition fails — to the extent 
of enabling the purchaser to resist specific performance unless the condition 
is waived — if it is not sufficiently clear, or does not give the j^urcbaser 
sufficient information as to the defect which tlie vendor wishes to preclude 
him from objecting to. This is chiefly the case in connection with innocent- 
looking common form conditions {e.y. as to tenancies, Nottinjcflmm, etc. v. 
Butler. 1886, 16 Q. B. D. 778), or with conditions sliortening the title 
{Marsti and Earl Granville, 1883, 24 Ch. D. at p. 24); but not with special 
conditions obviously framed to cover a defect in title known to the vendor 
{Sandhach and Edmondson, [1891] 1 Ch. 99). (iii.) The condition fails — to 
the extent of enabling the purchaser to resist specific ])erformance unless 
the condition is waived — if it is misleading (r.//. if it requires the purchaser 
to assume or admit facts which to the vendor’s knowledge are untrue. In re 
Banister, 1879, 12 Ch. D. 131), or if it contains a statement of fact which 
is untrue or which the vendor is unable to prove {Symons v. James, 1842, 
1 Y. & C. C. 487). (iv.) The condition fails — to the extent of enabling 

the purchaser to resist specific performance — if the vendor has no title at 
all to the property {Scott and Alvarez, [1895] 2 Ch. 603), even though the 
condition may be that the purchaser shall take “ such title as the vendor 
has ” {Keyse v. Hayden, 1853, 20 L. T. O. S. 244). Where the purchaser 
resists specific performance on the ground that the condition fails because 
the vendor has no title at all, it is not sufficient for the purchaser to show 
that the title is doubtful {Scott and Alvarez, [1895] 1 Ch. 596). 

It is to be observed from the above cases that where the condition fails 
for reason (i.) as not covering the purchaser’s objection, it fails altogether ; 
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and not onlj will the vendor be unabl^ to enforce specific performance, but 
the purchaser will be able to recover his deposit and expenses. In such a 
case the purchaser is not seeking to escape from his bargain ; he complies 
with the condition, but the condition is not aptly worded for the vendor’s 
purpose. Where the condition fails for reasons (ii.), (iii.), or (iv.), the 
failure is due to the Court treating the condition as unfair, misleading, or 
oppressive, and specific performance, being within- the discretion of the 
Court, is refused. If, however, the condition is aptly worded to cover the 
purchaser’s objection, the condition will succeed to the extent of precluding 
the purchaser from recovering his deposit or expenses (see as to (ii.), Not- 
tingham, ctc» V. Butler, 16 Q. B. 1). 778 ; as to (iii.), Nkoll v. Chambers, 
1852, 11 C. B. 996 ; as to (iv.), Scott and Alvarez, [1895] 2 Ch. 603). 

Where, instead of the vendor suing for specific performance or the 
purchaser suing for his deposit, the point is raised on aVendor and pur- 
chaser summons, the position is not so clear. If the purchaser takes out a 
vendor and purchaser summons claiming his deposit, then if the Court 
holds that the defect is covered by the condition it will dismiss the 
summons, though it would not have decreed specific ijerformance {National 
Provincial Bank and March, [1895] 1 Ch. 190). If, however, the question 
of the dei) 08 it does not arise, as where the vendor takes out the smnmons, 
then it would seem that if the Court is of opinion that specific j)erformance 
ought not to be decreed, the summons must be dismissed although the 
defect is covered by the condition so that the purchaser could not recover 
his deposit. A purchaser’s summons in a similar case expressly waiving 
all claim to the deposit would, it is thought, be successful. 

Conditions as to Compensatio7L — A condition that “ errors and inisstate- 
tnents shall not annul the sale, but shall entitle the purchaser to com- 
pensation,” will not enable the vendor to enforce specific performance with 
compensation if the vendor has been guilty of fraud, or the misstatement 
or defect in the title was essential {Dimmock v. Hallctt, 1866, L. E. 2 Ch. 
21), or was such that compensation cannot be fairly assessed. Moreover, 
in such cases the purchaser may, notwithstanding the condition, rescind and 
recover his deposit and the expenses of the sale {Flight v. Booth, 1834, 

1 Bing. N. C. 370), The latter proposition seems to be too firmly estab- 
lished by authority to be upset by the decision of Scott and Alvarez, [1895] 

2 Ch. 603, that however, defective the vendor’s title is, if the conditions 
expressly preclude the purchaser from objecting, the Court will not order 
the return of the deposit. By “ essential misstatement ” in the above rule 
is meant a misstatement which induced the purchaser to purchase some- 
thing which otherwise he would never have purchased at all, as dis- 
tinguished from a misstatement, the only effect of which was to induce the 
purchaser to give a higher price than he would otherwise have given. 

The condition above set out will enable the purchaser to obtain com- 
pensation {a) even after completion, unless the condition is expressly 
limited to errors pointed out before completion {Turner and Skelton, 1879, 
13 Ch. D. 130) ; (6) in cases where on the ground of hardship to the vendor 
the Court would but for the condition have refused to decree specific per- 
formance with compensation {Painter v, Newby, 1853, 11 Hare, 26) ; and 
(c) in cases where a condition for rescission would, if there were no condition 
for compensation, entitle the vendor to rescind rather than comply with a 
demand for compensation (see below, Conditions for Besdsmn), 

A condition refusing compensation to the purchaser cannot be relied on 
by the vendor as enabling him to compel the purchaser to complete without 
compensation, if there has been an essential misdescription or fraud on the 
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v^^r’s part (Portman v. Mill, 1826, 2 Buss. 570; 26 R R 175). On the 
ot^dr hand, such a condition will effectually preclude the purchaser from 
ini^ting on specific jierformance with compensation (Terry and White, 
1886, 32 Ch. O. 14). The vendor’s fraud, however, or essential mis- 
description will entitle the purchaser to recover his deposit notwithstanding 
such a condition (this follows from Flight v. Booth, 1834, 1 lling. N. C. 370 ; 
but Cotton, L.J., doubted as to this in Beiif us and Masters, 1888, 39 Ch. D,* 
110). The condition is strictly construed, not only in the vendor’s action 
for specific performance, but also in the purchaser s action for his deposit. 
Thus the words “ errors in description ” in such a condition were held not 
to include errors in the description of the vendor’s title, e,g, where an 
under-lease was described in the particulars as a lease (Beyfus and Masters, 
1888, 39 Ch. D, 110). 

A condition allowing compensation to the vendor would probably 
preclude the purchaser from obtaining specific performance without com- 
pensating the vendor, and also fnan rescinding and recovering his deposit 
on the ground of unwillingness to complete with compensation to the 
vendor. 

Conditions as to Requisitions , — A condition that the purchaser’s r^npusi- 
tions on the abstract if not delivered by a given date shall be considered as 
waived, is strictly construed, and time is of the essence whetlier so stated 
or not (Oahden^y, Pike, 1865, 34 L. J. Ch. 620). If, however, the condition 
also fixes a date for the delivery of the abstract, and the vendor does not 
deliver the abstract l.)y the date fixed, the purchaser will be allowed a 
reasonable time for sending in requisitions (Upperton v. Nickohon, 1871, 
L. E. 6 Ch. 436). If the abstract, though delivered in time, is im])erfect, 
the purchaser is entitled to a supplemental abstract and to further time for 
sending in his requisitions (Gray v. Fowler, 1873, L. E. 8 Ex. 249). If the 
vendor has no title at all, then the purchaser, though too late to send in 
requisitions, may not only refuse to complete but may possibly recover his 
deposit (Want v. Stallihrass, 1873, L. R 8 Ex. 175; but the purchaser’s 
right to recover the deposit is made doubtful by the decision of Scott and 
Alvarez, [1895] 2 Ch. 603 ; see above, Conditions as to Title?), If the vendor’s 
title is doubtful merely, the purchaser who is by the condition too late to 
send in requisitions cannot refuse to complete on the ground of doubtful 
title (Oakden v. Pike, 1865, 34 L. J. Ch. 620; compare Scott and Alvarez, 
[1895] 1 Ch. 596). 

ConditioTis for Rescission. — The condition for rescission is designed to 
meet the case where in the absence of a condition the purchaser would be 
entitled to recover his deposit and expenses on the ground of the vendor’s 
misdescription or defect in title. The condition does not enable the vendor 
to rescind if he has been guilty of fraud (see Price v, Macaulay, 1862, 

2 De Gr., M. & G. 339, 347), or if "he has no title at all to any part of the 

property (Bowman v. Hyland, Ch. D. 588; but this decision is 

made doubtful by that of Scott and Alvarez, [1895] 2 Ch. 603). 

A condition entitling the vendor to rescind for “objections and 
requisitions as to title” will not enable him to rescind for a claim by 
the purchaser for compensation in respect of a misstatement not involving 
a question of title. •But such a condition covers the case of a claim by the 
purchaser for compensation in respect of a defect in the title in a matter as 
to which no actual misstatement has been made (Ashhirner v. Sewell, [1891] 

3 Ch. 405 ; Willia'ins v. Edwards, 1827, 2 Sim. 78). If the purchaser’s 
claim is for compensation for a misstatement involving a matter of title, 
then a condition for rescission limited as above applies if there is no condi- 
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tion for compensation covering the misstatement, but does not apply if 
there is a condition for compensation covering the misstatement and it is 
proved or admitted that the title is defective and the vendor’s statement 
consequently false {Painter v. Newby y 1853, 11 Hare, 26). If, however, it is 
not proved or admitted that the title is defective, but the question whether 
the vendor’s statement is false or not depends on a disputed question of 
title, the claim for compensation would seem to be covered by the condition 
for rescission (see Mawson v. Fletcher , 1870, L. E. 6 Ch. 91). 

A condition for rescission referring to “objections and requisitions” 
simply may through the context be held to refer only to objections and 
requisitions as to title {Kitchen v. Palmery 1877, 46 L. J. Ch. 611), or to 
refer to requisitions other than requisitions as to title {Terry and WhitCy 
1886,32 Ch. D. 14). 

A condition for rescission in case of “ objections and requisitions to or in 
respect of the title and of all matters appearing upon the abstract or the 
particulars or conditions of sale ” will cover a claim for compensation for a 
deficiency in acreage {Terry and WhitCy 1886, 32 Ch. D. 14). 

The condition does not entitle the vendor to rescind for a re- 
quisition as to the conveyance unless this is expressly referred to in the 
condition {Kitchen v. Palmery 1877, 46 L. J. Ch. 611). A condition includ- 
ing requisitions as to conveyance does not cover the purchaser’s objection 
to an alteration in the draft conveyance by which the vendor seeks to im- 
pose on the purchaser a liability not previously afiecting the property and 
not mentioned in the particulars or conditions {Hardman v. Childy 1885, 
28 Ch. D. 712). A requisition tliat certain annuitants shall join in the 
conveyance is an “ objection to the title ” {Payc v. Adamy 1841, 4 Beav. 269). 

The condition is usually expressed to meet the case of requisi- 
tions wliich the vendor is unable or “ unwilling ” to comply with. The 
vendor’s unwillingness must be reasonable, not arbitrary or capricious 
{Starr-Bowhett and Sibuny 1889, 42 Ch. D. 375). It would be unreasonable 
for the vendor to refuse to procure encumbrancers to join in the con- 
veyance {Jackson and Odkshotty 1880, 14 Ch. D. 851) unless the en- 
cumbrances exceed the purchase money {Great Northern Bailway and 
Sandersoiiy 1884, 25 Ch. D. 788) or the validity of the encumbrances is 
bond fide disputed by tlie vendor. But it is reasonable for the vendor to 
refuse to comply with a requisition on the ground of expense {Dames and 
Woody 1885, 29 Ch. D. 626), even if the expense is thrown on the pur- 
chaser, because the vendor cannot be sure that when the costs are taxed 
he will recover all the expense from the purchaser {Starr-Bowhett and 
Sibuny 1889,42 Ch. D. 387). The form of the vendor’s refusal is immaterial 
{ibid,)y and the vendor is not bound to state to the purchaser why he 
is unwilling to comply with the requisition {Glenton to Hadeny 1885, 
53 L. T. 434). 

The condition usually is “ if the purchaser shall insist on any objection 
or requisition.” In such a case the vendor cannot rescind merely because 
the purchaser makes a requisition ; the vendor must answer the objection 
before the purchaser can be said to insist {Greaves v. Wilson, 1858, 
25 Beav. 290). If after receiving the vendor’s answer the purchaser 
repeats his requisition, the vendor need not give him adocus penitentice, but 
may rescind at once {Duddell v. Simpson, 1866, L. E. 2 Ch. 102). If the 
condition is worded “if the purchaser shall make any requisition,*’ the 
vendor may rescind directly the purchaser sends in any requisition {Starr- 
Bawkett and Sibun, 1889, 42 Ch. D. 375). 

A condition empowering the vendor to rescind “ notwithstanding any 
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ne^tiation or attempt to comply with the requisition,” does not cover the 
case of a purchaser saying that the vendor has no power to sell, and the 
vendor saying that he has ; this is a dispute, not a negotiation {Gardom v. 
Lee, 1865, 3 H. & C. 651). A condition empowering the vendor to rescind 
‘‘ notwithstanding any litigation ” does not enable the vendor to rescind 
after the purchaser has brought an action for the deposit and the vendor 
has put in his defence, the vendor having till then resisted a valid 
objection to his title and claimed to retain the deposit on the ground of the 
purchaser’s default {Best v. Hainand, 1879, 12 Ch. D. 1 ; reversed on another 
ground), nor does such a condition enable the vendor to rescind after judg- 
ment has been given against liim on the point in dispute {Arhih and Class, 
[1891] 1 Ch, 601). 

A vendor who has rescinded under the condition cannot afterwards 
compel the purchaser to complete (Smith v. Wallace, [1895] 1 Ch. 385). 

Conditions as to Expenses , — Most of the expenses of })rodiiction and proof 
of title in relation to deeds and proof not in the vendor’s possession are by the 
Conveyancing Act, 1881, s. 3, subs. 6, thrown on the purchaser. The statutory 
condition has been held to throvr on the purchaser the expense of pr^^<l ac- 
tion of title-deeds in the possession of the vendor’s mortgagee ( Willett and 
Argenti, 1889, 60 L. T. 735), and the expense of searcliing for documents 
not in the vendor’s possession including, in tlie case of leaseholds, tlie lease 
under which l(lie vendor liolds (Stuart and Olivant and Scadon, [1896] 
2 Oh. 328); but not t(j absolve the vendor from the cxjiense of procuring 
and making an abstract of a deed not in his possession forming ])art of the 
title for the statutory or agreed period (Johnson and Tnslin, 1885, 
30 Ch. U. 42), or of obtaining tlie execution of a document necessary 
to complete his title, e,fj, a surveyor’s certificate (Moody and Yates, 1885, 
30 Ch. IX 344). 

A condition tliat the purchaser “ shall Inive proper surrenders, 
conveyances, or assignments at his oAvn expense” will not relieve the 
vendor of the expense of procuring the coneAirrence of necessary parties 
(Paramore Greensladc, 1853, 1 Sm. & (I. 541); but a slightly different 
condition was successful in Willett and Argenti, 1889, 60 L. T, 735. A 
condition throwing the exj)en8e of stanqnng unstamped documents on the 
purchaser is void as to instruments executed after the 16th of May 1888 
(Stamp Act, 1891, s. 117). 

Conditions as to Completion . — ('Conditions relating to comjdetion usually 
fix a time for completion, making interest payable by the i:mrcliaser if com- 
pletion is delayed, and providing that uj) to a given date the vendor, and 
after that date the purchaser, is to be entitled to possession or receipt of the 
rents and profits and liable for outgoings. 

The time fixed by the condition for completion is not of the essence of 
the contract (Roberts v. Berry, 1853, 3 He G., M. & (I. 284), unless this if 
expressly stipulated or the Court infers from the nature of the property 
(v.g. a public-house sold as a going concern, Cowles v. Gale, 1871, L. It. 
7 Ch. 12) or the circumstances of the case that the parties intended time to 
be essential. A stipulation that interest shall be paid in case of delay may 
lead the Court to infer that time was not intended to be essential ( Webb v. 
Hughes, 1870, L. E.*10 Eq. 281). If time is not of the essence, the default- 
ing party is allowed a reasonable time to complete (Howe v. Smith, 1884, 
27 Ch. 89), with this exception that if the vendor has no title at all the 
purchaser may rescind at once, even before the date fixed for completion 
(Forrer v. Hash, 1865, 35 Beav. 171). 

A condition making interest jwiyable if completion is delayed ** through 
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the purchaser’s default” entitles the vendor to interest if the purchaser is in^ 
default notwithstanding that the interest exceeds the rents and profits 
{Tewart v. Lawson, 1856, 8 Sm. & G. 307). A condition making interest 
payable if completion is delayed “ from any cause whatever ” or “ from any 
cause whatever except the wilful default of the vendor,” will entitle the 
vendor to interest not only where the i)urchaser is in default, but where the 
vendor is unintentionally in default {Williams v. GUnton, 1866, L. E. 
1 Ch. 200 ; Helling and Merton, [1893] 3 Ch. 269). If the vendor knew at 
the time he entered into the contract that there was a difficulty in the title 
which he would not be able to overcome by the date fixed for completion, 
liis default is wilful {Young and Harston, 1885, 31 Oh. 13. 168 ; Helling and 
Merton, [1893] 3 Ch. 269). Carelessness in stating the vendor’s title is 
not wilful default {Mayor of London and Tuhhs, [1894] 2 Ch. 524). 

A condition that the purchaser shall be let into possession or receipt of 
rents and profits l)y a certain day entitles the purchaser to the 'rents or 
profits from that day (including where the vendor is in possession an occu- 
pation rent), but not to damages for loss of ])OS8es8ion (according to the rule 
in Flurean v. Thornhill, 1776, 2 Black. W. 1078 ; contra, Royal Bristol, etc, v. 
Boniash, 1887, 35 Ch. I). 390), unless the vendor is guilty of fraud or 
wilfully refuses to complete, in which case the ])urchaser can obtain 
specific performance of the contra(*.t and damages for the loss of possession 
{Jacques v. Millar, 1877, 6 Ch. 1). 153). 

A condition that the vendor shall (lisebarge the outgoings up to a certain 
date entitles the purchaser to recover for outgoings incurred before the con- 
tract but not discovered till after completion {Midgley v. Coppock, 1879, 
4 Ex. 1). 309). There is sometimes a difficulty in saying whether the ex- 
pense of work done by a local authority {e.g, paving expenses) is within 
the condition or not. If the work is completed before the property is sold, 
then, in cases under the Public Health Act, 1875, the expense is an 
outgoing within the condition and payable by tlie vendor, although the final 
demand for payment was made after the ])roperty was sold {Bettesworth and 
Richer, 1888, 37 Cb, D. 535). In one case the expenses of demolition under 
the Metropolitan Building Act, 1855, were held to be an outgoing payable 
by the vendor under the condition,although the work was not done till after 
the date fixed for completion {Tuhhs v. Wynne, [1897] 1 Q. B. 74, where by 
another condition the vendor “ reserved the right to comply with the require- 
Inents of the local authority with respect to the condition of the buildings 
.;fl>^fore completion of the purchase, notice having been served to pull 
^fdown”). 

Bale in Lots, — On a sale in lots restrictions mentioned in the conditions 
^ of sale may be construed as intended for the ))enefit of the vendor only or 
vfor the common advantage of all the purchasers (see Genekal Building 
;||PHEMe). The condition “the vendor reserves the right of selling the 
^ unsold lots either subject to or not subject to the restrictions ” is sufficient 
to prevent tlie purchasers from setting up a general building scheme 
{Sidney v. Clarkson, 1865, 35 Beav. 118). 

A condition that the purchaser of the “ largest lot ” shall have the title- 
deeds gives the deeds to the purchaser of the lot largest in area not in value 
{Griffiths v. Hatchard, 1854, 1 Kay & J. 17), and not to the purchaser of the 
largest aggregate area made up by several lots {Scott v. Jackman, 1855, 21 
Beav. 110). 

Sale by Trustees, — Trustees may use such conditions as to title as they 
think fit (Trustee Act, 1893, s. 13), buf must not use unnecessarily de-* 
predatory conditions {Barwc Y, Goldingham, 1873, L. K. 8 Gli. 902). But a 
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put|9«mr buying from a trustee who has used unnecessarily depreciatory 
couptions cannot object to the title on that ground, and is protected before 
the^eiecution of the conveyance, unless it appears that the consideration for 
the sale was thereby made inadequate, and, after the execution of the convey- 
ance, is protected in every case except that of his collusion with the trustee 
(Trustee Act, 1893, s. 14). 

Sale ly the Court— On a sale by the Court conditions are prepared by 
one of the conveyancing counsel of the Court, unless the judge otherwise 
directs (E. S. 0., 1883, Order 51, r. 2). In the case of small properties the sale 
is generally made out of Court under Order 51, r. la. It is said that greater 
good faith and accuracy is necessary in a sale by the Court than in other 
sales {In re Arnold, 1880, 14 Cli. I). 270). 

\Avlhorities,-r-^QQ further. Dart on Vendors and Purchasers (ed. 1888), 
and Webster on Conditions of Sale (ed. 1896).] 


Condonation.— See Divorce. 


Conduct of Action ; Proceedings.— See Parties, 


Conduct of Saie.--See Sale. 


Conference (in Litigation). — conference is a meeting 
between a counsel and the solicitor instructing him in a case for the 
purpose of considering or advising upon it, or any stage or development 
of it. See Consultation. 


Confession. — A direct admission or acknowledgment of his guilt 
by a person who has committed a crime. It may be judicial or extra- 
judicial. 

Judicial Confessions . — The old books specify four forms of judicial 
confession. 

{a) A plea of guilty on arraignment for an indictable offence, on which," 
instead of proceeding to trial, tlie Court directed judgment quod cognxwU 
indictaincntum (PowUcr's case, 1615, 11 Co. Eep. 66). A ])lea of not guilty^ 
made and recorded could be withdrawn, and a confession made am 
recorded in its stead. The plea is not conclusive, nor even evidence in 
proceedings for the civil damage axused l)y the oflence being regarded 
as res inter alios ada, A ])ri8oner who thus pleads guilty is “adjudge^ 
guilty on his own confession.” In old times a distinction was drawn 
between conviction by verdict and conviction on confession; but a 
conviction in modern Acts seems to include a plea of guilty {R, v. 
Blahy, [1894] 2 Q. B. 170). Hale (1 P. C. 24) says that a Court ouglit not 
to record the confession of a person under twenty-one, but should put him 
to plead not guilty. • 

(6) A plea of guilty by an approver who prayed to have a coroner 
appointed to whom he might relate all the circumstances of the offence 
(3 Co. Inst. 129). See Approver. 

(c) A confession before a coroner in a church or other sanctuary, as a 
preliminary to abjuring the realm (see Sanctuary). 
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((2) Submission on indictment for a misdemeanour to a fine vrithout 
direct admission of guilt. In such a case the accused pmiit se in graUiam 
regis (Lambarde, Eirenarcha, bk. iv. c. 9 ; Hawk., P. C., bk. ii. c. 31, s. 3). 

To these must be added {e) confessions made before a magistrate, or in 
open Court during a preliminary inquiry into, or on the summary trial of a 
criminal offence, as to which, see Caution ; and 1 Hale, P. C. 304, as to 
such confessions in the case of treason. 

A judicial confession is not necessarily a confession of legal guilt, but 
of the facts charged instead of denying them, and may amount to an 
admission claiming the verdict of a jury. So it does not preclude the 
culprit from taking exception to the indictment or moving in arrest of 
judgment, nor is it a bar to the grant of a special case for the Court for 
Crown Cases Eeserved {IL v. Brovm, 1890, 24 Q. B. D. 3&7). The law as 
to demurrer, which confesses the facts, is a further illustration of this rule 
(Hawk., P. C. 334, bk. ii. c. 31, s. 5). 

(/) A confession or admission by a person when called as a witness is, as 
a general rule, admissible agJiinst him on a charge for committing the 
offence committed if made freely and voluntarily, and after proper caution 
that he is not bound to criminate himself {K v. Garhetty 1847, 1 Den. Cr. C. 
236 ; J2. v. Mercerony 1818, 2 Stark. N. P. 366). 

Under certain statutes a man is bound to answer criminating questions, 
but usually tlie Act prohibits the use against a man of a confession thus 
extracted ; though the prohibition does not prevent prosecution on 
evidence ol)tained in consequence of such a confession. 

Extra-Judicial Confessions, — Extra-judicial confessions are voluntary 
admissions of guilt made elsewhere than in a Court of justice, and not 
obtained by fear, folly, ignorance, or inducement from a person in authority. 
See Admission in Cbimtnal Cases. 

There are innumerable decisions on the particular facts which will or will 
not constitute a fatal inducement collected in Archbold (21st ed.), 261-267. 
They may be classified as (1) admissions to police officers or persons who 
have the accused in custody, or are making inquiry of him on suspicions 
entertained ; (2) admissions to masters or employers against whom the 
offence is supposed to have been committed. Threats by such persons to 
take the accused before a magistrate, or suggestions that it will be better 
to make a clean breast of it, and the like, are destructive of the admissibility 
.of a confession so extracted. It is said that where the offence is not 
against a master or employer a confession by a servant to him, even on 
inducement, is admissible (R v. J/orc, 1852, 21 L. J. M. C. 199). This rests 
on the supposed rule that exhortations, admonitions, ^ or threats from 
persons not directly concerned in the apprehension, prosecution, or 
examination of the accused are not to be taken account of. Many authorities 
exist for this rule (JS. v. Taylor y 1839, 8 Car. & P. 733), which can be justified 
only by judge-made laws, since all the lieges in theory are equally entitled 
and concerned to bring offenders to justice ; and the rule needs to be 
narrowly guarded in its application. Thus a confession made by a woman 
under pressure from her husband would be rejected even if she repeated it 
in Court (27 Ass. pi. 50). 

As to confessions by a penitent, see Confession ANt) Absolution. 

As to confessions to medical men, see Wilson v. Rastally 1792, 4 T. K. 
753; 2 £. B. 516. Admissions of guilt to a legal adviser stand in a 
different position. While a lawyer consulted as to the means of committing 
a crime is not entitled to claim privilege, a lawyer retained to defend a 
person accused of crime is privileged absolutely, if the client so desires, from 
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gij^ttig any evidence as to statements or admissions made to him by his 
cli^t, nor can he get rid of the privilege by discharging himself from the 
retainer {B. v. Cox, 1885, 14 Q. B. D. 153). See also Admissions ; Caution ; 
Pkivilkge. 

[Authorities . — 2 Hale, V. C. 225 ; Archbold, 21st ed., 261-267 ; Buss, on 
Crimes, 6th ed., vol. iii. p. 477 ; Mayiie, Crim. Law of India, 1896, p. 918.] 


Confession and Absolution.— The Church of England 
distinctly recognises two kinds of confession and absolution — (a) public or 
general ; and (b) private or particular. 

(a) Public or general confession forms a part of the congi'egational share 
in the daily Order for Morning and Evening Prayer, and in the Office for the 
Holy Communion. The correlative absolution the rul;)ric8 direct to be pro- 
nounced at Morning or Evening Prayer “ by the priest alone,** at the Holy 
Communion “ by the priest (or the bishop being present),** in l)otli cases ex- 
cluding a deacon. This absolution is of a declaratory or ministerial 
character. 

ih) Private or particular confession with its correlative absolution is 
included under the Sacrament of Penance in Art. xxv. It is not one of 
the tw’o Sacraments of the (lospel “ generally {ix. universally) necessary to 
salvation ** (Clibrch Catechism). 

But it is clearly enjoined in the case of individual doubt or Bcru])le 
(see the Exhortation in the Holy Communion Office, and the Homily of 
liepeutance), and a Form is expressly provided in the Office for the Visitation 
of the Sick. This absolution is of a discretionary or judicial kind, and its 
granting or witholding is a part of the commission conferred in terms at 
tlie Ordination of Priests. The Prayer-Book (including the Ordinal) is part 
of the statute law of the land, and it is thus a legal as well as an ecclesias- 
tical duty on the part of any ])riest, having the cure of souls, to lieAr the 
confession of any parishioner who desires it, whetlier as a ]>reliminary to 
presenting himself at the Holy Communion, or, in the case of a sick person, 
in consequence of being “ moved ** thereto by the priest, as directed by the 
Eubric. 

An important question has been periodically mooted, l)ut never authori- 
tatively decided, Whether the confession of a penitent is privileged from 
disclosure in evidence? As regards a priest of tlie Church of England, he 
would commit an ecclesiastical offence in disclosing such a confession (see 
Canon 113 of 1603). It is not at all clear that legal compulsion could be 
employed to force disclosure. The leading text- writers are in direct conflict 
on the question. Compare Best on Evidence, 8th ed., 1893, pp. 532-535, 
with Pitt-Taylor on Evidence, 9th ed., 1895, p. 596. [See PlUViLEGED 
Communications.] 

The judicial dicta in England are also conflicting. As against an 
alleged ruling of Buller, J., in R. v. Sparkes, must be set the doubts of 
Lord Kenyon, C.J., in Dn Barr4 v. Livette, 1791, Peake, 108 ; 3 E. K. 
655; of Beet, C.J., in Broad v. Pitt, 1828, 3 Car. &, P. 518; of Alderson, 
B., in R. V. Griffin, 1853, 6 Cox, C. C. 219. 

As to the pre-lMormation usage, there is no doubt but that statements 
made to a priest, under seal of confession, were privileged from disclosure. 
This has never been seriously controverted, and the question thus resolves 
itself into an inquiry whether the privilege formerly existing has since 
been taken away. 

In JB. V. Hay, 1860, 2 F. & F. 4, Hill, J., differentiated between what 
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was done and what was said. If this distinction be sound, what is said is 
still privileged. See the lucid note of the late Mr. Finlason appended to 
the report of this case. 

The practice of private confession undoubtedly fell into comparative 
desuetude in the eighteenth century so far as regarded the Church of 
England; while at the same time Bomaii Catholics in England laboured 
under severe penal restrictions. So it is not surprising that the Courts of 
law did not go out of their way to recognise a privilege which would hardly 
have been openly claimed. And it was just during this period that the 
judge-made law of evidence was being built up. Still, the privilege did 
subsist in theory, and might have been set up in practice. 

On the whole, while recognising the very grave doubts of learned 
writers, there would seem to be good ground for the expectation advanced in 
Phill. EccL LaWy 2nd ed., 1895, i. 547, that “when this question is again 
raised in an English Court of justice, that Court will decide it in favour 
of the inviolability of the confession, and expound the law so as to make 
it in harmony with that of almost every other Christian State.” 


Confession and Avoidance.— See Avoidance, Plea in 
Confession and. 


Confession, Judgment by.— See Cognovit Actionem. 
Confession of Defence.— See Defence. 


Confidential Communications.- See Privileged Com- 
munications. 


Confirmation. — See Baptism; Christian Name; CoNG^: d’Elirb. 


Confiscation (Confiscari) in the Eoman law meant seizing or 
taking into the hands of the emperor, and transfer to the Imperial 
fiscus or Treasury. It appears to have been applied equally to land and 
goods (3 Co. Inst. 227). In English law, forfeiture {forisfcuitum) is the 
term ordinarily apjdied to the exercise of this right. Coke (3 Inst. 227) 
regards conjiscaia and forisfacta as synonymous terms, and Blackstone 
(1 Com. 299) adopts his opinion. But in other old authors a 
distinction was drawn between forfeiture and confiscation. Goods 
and lands were said to be forfeited only on attainder; and the 
forfeiture might be to the immediate lord of the attainted person, 
and did not necessarily involve confiscation into the king's hands. 
Staundforde {PL Cor. bk. iii.) distinguishes between Mem conjisq'itesy waiffe, 
and forfeiture (cc. 24, 25, 26). Bona vacantia, waifs Xbona waviata), and 
goods found in possession of an alleged felon, and disclaimed by him, or 
goods the proceeds of a crime not claimed by the appellor in an appeal 
of robbery or larceny, were said to be confiscated. As to confiscation 
of lands for crime or in default of heirs, see Escheat ; as to confiscation of 
goods, see Forfeiture. The estreat of recognisances is always described 



CONFLICT OF LAW AND EQUITY 267 

as li^eiture, and not as confiscation. Charters are sometimes said to be 
coniseated when revoked by sctVc/ocwis. 

2* Under certain classes of statutes, particularly those relating to 
customs, excise, and explosives, power is given to confiscate or forfeit 
goods in respect whereof a breach of the law is committed (see Customs ; 
Excise ; Explosives). The risk of confiscation for breach of port regulations 
or revenue laws is not taken by insurers (see 2 ArnoiUd, Marine Ins,. 6th 
ed.,840). 

3. The Crown is said to have the riglit of eminent domain to confiscate or 
appropriate the lands of the lieges for the defence of the realm (see 
Eminent Domain). A similar prerogative existed under the title of 
Purveyance, but is now abolished, except as to the right to impress 
vehicles for military purposes. 

4. The right of confiscation in theory extends to the property of alien 
enemies found within the realm during a state of war, but in practice 
is exercised in moderation, if at all (see Wheaton, hit Law, ed. Boyd, s. 298). 

5. In its popular sense, confiscation means either rol)l)cry under forms of 
law, with the sanction of the sovereign power ; or depriving a man under 
parliamentary authority of his property, with or without adc(|uata 
compensation. 

[^Authorities, — »Tacob, Law Lex, s,v, “ Confiscata ” ; Vin. Ahr . ; Bac. Ah\'\ 


Conflict of Law and Equity. — Before the Judicature 
Act, 1873, the rules of common law and equity with reference to certain 
matters (some of wliich are more particularly referred to below) wore at 
variance, though it has been doubted whether there are any principles of 
law which were differently affirmed in the Court of equity and the (Courts 
of common law, which, dealing with the same matters for the purpose of 
different remedies, necessarily Jooked*at those matters from different points 
of view (see per Lord Esher, M. E.,in In re Terry & Whites Contract, 1886, 
32 Ch. D. at pp. 20, 21). Upon the ])assing of the Judicature Act, 1873, 
advantage was taken of the union of the several Courts whose jurisdiction 
was thereby transferred to the High Court of Justice, to amend and 
declare the law to be thereafter administered in England as to certain 
niatteys therein mentioned, including the following. Tlie legal right wliicli 
a tenant for life without impeachment of waste had to commit what is 
known as “equitable waste,*' such as the felling of ornamental timber, was 
taken away, unless expressly conferred ))y tlie instrument creating his 
estate. No merger can now take place by operation of law only of any 
estate, the beneficial interest in which would not be deemed to be merged 
or extinguished in equity (see Snow v. Boycott, [1892] 3 Ch. 110). At 
common law a chose in action was not generally assignable, but in equity 
such an assignment operated by way of agreement to permit the assignee 
to use the name of the assignor. Now, any absolute assignment by writing 
under the hand of the assignor (not by way of charge only) of any debt or 
other legal chose in action, of which express notice in writing is given to 
the debtor or person liable, is effectual in law (subject to any prior equities) 
to pass and transfer •the legal right to the debt or chose in action, and all 
legal and other remedies for the same. See Assignments of Choses in 
Action. At law, time was always of the essence of the contract, but in 
equity only where expressly stipulated or necessarily implied, except aft 
to mercantile contracts (see per Cotton, L.J., in Reuter v. Sala, 1879, 4 

c. P. D. at p. 249). 
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In questions relating to the custody and education of iiiifant^k the rules 
of equity prevail. And generally in all other matters in which there was 
any conflict or variance between the rules of equity and the rules of 
the common law with reference to the same matter, the rules of equity now 
prevail (J. A., 1873, s. 25). The Judicature Acts did not abolish the 
distinction between law and equity, or enact that legal and equitable rights 
should be treated as identical, but the Court is now a Court of complete 
jurisdiction, and administers both legal and equitable principles (see Pugh 
V. Heathy 1882, 7 App. Cas. at p. 237 ; Joseph v. Lyons, 1884, 15 Q. B. D. 
at pp. 285-287). 

In addition to the examples given above, the following cases will serve 
to illustrate the operation of the Judicature Acts in this respect. 

The equity rule established by the House of Lords in. Darston v. Lord 
Oxford (1702, Pr. Ch. 188, Colies, 229) now prevails both at law and in 
equity, and therefore if an executor or administrator, after commencement 
of a creditor’s action, and before judgment, voluntarily pays any creditor in 
full, he will be considered as having made a good payment, and will be 
allowed it in passing his account (per Jessel, M. R, in In re Padcliffe, 1878, 
7 Ch. D. 733 ; followed in Vihart v. Coles, 1890, 24 Q. B. D. 364 ; and see 
In re Wells, 1890, 45 Ch. U 569). 

Where a Court of equity would compel specific performance {g.r,) of an 
agreement for a lease (see Landlord and Tenant) by the execution of a 
lease, the case of a tenant in possession under such an agreement must now 
be treated both in the Equity and Common Raw Divisions as if such a lease 
had been actually gi^anted {Walsh v. Lonsdale, 1882, 21 Ch. D. 9; Swain 
V. Ayres, 1888, 21 Q. R D. at p. 293; Lowthir v. Hearer, 1889, 41 Ch. D. 
at p. 264). But this equitable doctrine can be applied only where the 
Court has concurrent jurisdiction in law and equity (see Foster v. Peeves, 
[1892] 2 Q. B. 255). In a case under the Statute of Limitations, the 
effect of an order of foreclosure as vesting for the first time the equitable 
title in the person who previously as mortgagee had the legal estate, must 
now be recognised in the High Court, assuming that there would previously 
have been any conflict on this point between law and equity {Heath v. 
Pugh, 1881, 6 Q. B. I). 345, 362; 1882, 7 App. Cas. 235, 237). 

At law a contract under seal could be discharged only by performance, 
or by a contract also under seal. According to the rule in equity, accord and 
satisfaction {g.v,) must now be taken to be an answer to an action for a 
specialty debt {Steeds v. Steeds, 1889, 22 Q. B. D. 537). 

The doctrine laid down in Tulk v. Moxhay, 1848, 2 Ph. Ch. 774, as to the 
enforcement in equity against a purchaser with notice of a covenant 
restrictive of the user of land, independently of the question whether the 
covenant does or does not run with the land at law, will now prevail, and 
wherever the facts admit of it, such cases must, it seems, be decided upon 
the question of notice alone (see Smith, Leading Cases, 10th ed., pp. 85, 86). 

As to matters of practice, where no special provision is contained in 
the rules of the Supreme Court, and there is a variance between the former 
Chancery and common law practice, the most convenient rule is to prevail 
Sec. 25 of the Judicature Act, 1873, does not refer to rules of practice. 


Conflict of Laws is a short title to describe that branch of the 
private law of nations which deals with cases in which differing laws of 
different communities come into collision. On the continent of Europe 
it is usually called Private International Law (j.v.). 
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Rof. J?ic^y;i examining the relative value of the two terms, gives an 
exianple of the. kind of case in which a ‘"conflict” arises: “H. and W., 
Portuguese subjects, are first cousins. By the law of Portugal they are 
legally incapable of intermarriage. They come to England, and thereanarry 
each other in accordance with the formalities required by the English 
jVIairiage Acts. Our Courts are called upon to pronounce upon the validity 
of the marriage. If the law of England be the test, the marriage is valid; if 
tlie law of Portugal be the test, the marriage is invalid. The question at issue, 
it may be said, is whetlier the law of England or the law of Portugal is to 
prevail.” Here we have a conflict, and the branch of law which contains rules 
for determining it may be said to deal with the conflict of laws, and be, for 
brevity’s sake, called by that title. The defect, however, of the name is that 
the supposed “conflict” is fictitious, and never really takes place. If English 
tribunals decide *the matter in hand, with reference to tlie law of Portugal, 
they take this course not because Portuguese law vanquishes English law, 
but because it is a principle of the law of England that, under certain cir- 
cumstances, marriages between Portuguese subjects shall depend for their 
validity on conformity with the law of Portugal {Confl, of Laws, j). 12). 

Of the expression Private International Law, he says it “ is hancl y and 
manageable. It brings into light the ^eat and increasing harmony between 
the rules as to the application of foreign law which prevails in all civilised 
countries ” ; but^ it is inaccurate, confounding as it does “ two classes of rules 
which are generically different from each other. The principles of inter- 
national law, properly so called, are truly ‘international,’ because they 
prevail between or among nations ; but they are not in the proper sense 
of the term ‘laws,’ for they are not commands proceeding from any 
sovereign. On the other hand, the principles of private international 
law are ‘ laws ’ in the strictest sense of that term, for they are commands 
]}roceeding from the sovereign of a given State.” 

Prof. Holland objects to the term, because it “should mean, in accord- 
ance with that use of the word ‘ international ’ which, besides being well 
established in ordinary language, is both scientifically convenient and 
etymologically correct, ‘a private species of the Ixjdy of rules which prevails 
between one nation and another.’ Nothing of the sort is, however, intended ; 
and the unfortunate employment of the phrase, as indicating the ju'incijdes 
whicl^ govern the choice of the system of private law applicalde to a given 
class of facts, has led to endless misconception of the true nature of this 
department of legal science” {Jurisprudr/twc, 7th ed., 370), 

Other more accurate terms have been proposed (see Prof. Holland’s 
Jurisprudence, p. 370), but none of them have proved as convenient as those 
in question. 

Prof. Westlake prefers the term Private International Law, which he 
adopts without discussion, and Prof. Woolsey justifies its use on the follow- 
ing grounds : “ It is called Private ))ecause it is concerned with the private 
rights and relations of individuals. It differs from territorial or municipal 
law, in that it may allow the law of another territory to be the rule of 
judgment in preference to the law of that teiiitory in which the case is 
tried. It is International because, with a certain degree of harmony, 
Christian States havt come to adopt the same principles in judicial decisions, 
where different municipal laws clash. It is called Law, just as Public 
International Law is called, not as imposed by a superior, but as a rule 
of action freely adopted by the sovereign i)ower of a country, either in 
consideration of its being so adopted by other countries, or of its essential 
justice. And this adoption may have taken place through express law, 
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giving direction to Courts, or through power lodged in t^^Co|p^ them- 
selves {Inter, Law, ed. 1879, s. 73). i , 

We shall follow Professors Westlake and Woolsey in d^lmg with the 
rules governing the subject under International Law, Private (y.-i?.). 

\Auih(yrities, — Dicey, Conflict of Laws^ 1896; Story, Gonflwt of LaicSy 
7th ed. ; Holland, Jurisprudence, 1880; Foelix, TraiU de Droit Internationcii 
Drivlou du Gonflit des lois, Paris, 1843.] 


Confusion. — In the civil law this was one of the modes of acquir- 
ing rights of property in accordance with the principle of Accession {q,v,). 
It took place when the liquors or fluids of two or more owners became 
mixed or combined so as to be practically inseparable, and thus differed from 
Commixture {q*v,), which denoted a similar mixing of solids. The rule was 
that if several persons voluntarily intermixed their wines or other liquids, 
the resulting mixture became, apart from express agreement to the con- 
trary, the common property of such i)ersoiis ; and the same rule prevailed 
when fluids became accidentally intermixed (Just. Inst. 2. 1. 27 ; Dig. 41. 1. 
7, 8, 9). In these cases each co-owner, if he chose, could at any time force a 
separation of his share by the action termed communi dividundo. On the 
other hand, if one intentionally mixed the fluids of others with his own, the 
others could, it would appear, still only claim their proportionate shares, 
allowing for differences of (quality. In English law similar principles are 
observed except that in the last-mentioned case there would certainly be 
alternative rights to claim the value of the property lost or damages. 
In the important class of cases referring to flowing water, however, there 
are somewhat special rules. Thus all who have a right of access to a water- 
course (flumc7L vel cursus aquoc) may, though they have no independent right 
of property in the water of such watercourse, yet use the same reasonably, 
and acquire an absolute right to quantities reasonably abstracted {Embrey v. 
Owen, 1851, 6 Ex. Ecp. 353). An action, too, lies against any trespasser 
even though no appreciable damage is sustained {Bickett v. Morris, 1866, 
L. E. 10 H. L. 47), unless his use is warranted by some statutory 
power {Proprietors of Mver Medway v. Earl of llomncy, 1861, 9 C. B. N. S. 
575), or unless he has made his riglit good by prescription for twenty or 
forty years under 2 & 3 Will. iv. c. 71, s. 2. What is a watercourgie is a 
question of fact in every case, the main elements being a regular channel 
and flood {Dudden v. Cluiion Union, 1857, 1 H. & N. 627), and so also is 
what amounts to a reasonable use {Earl of Sandwich v. Great Northern Rv:y, 
Co„ 1875, 10 Ch. D. 707 ; A.-ff. v. Great Eastern liwy. Go,, 1870, L. E. 
6 Ch. 572, and Miner v. Gilmour, 1858, 12 Moo. P. C. 131). But standing 
and percolating water extending over several properties will be governed 
by the rules first above stated (cp. Ilolker v, Porrit, 1875, L. E. 10 Ex. 
59, and Ghasemore v. Richards, 1859, 7 H. L. 349). 


Cong^ d’ 1^1 ire (Norman-French, GonyS d'eslire), leave to elect, 
is the name of the royal licence to a dean and chapter to proceed to the 
.election of a bishop on the vacancy of an English See. • In the appointment 
to bishoprics in England, the normal mode is that of election and con- 
firmation. A provisional mode by letters patent is applicable to certain 
Sees founded within the last twenty years in which no capitular body yet 
exists. (See Dean and Chapter.) 

In England, as in other Christian countries in which Church and State 
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thj| fsivil power from Very early times claimed and exercised a 
conti^l^il^^^^^ ii^ the appointment of bishops, which has crystallised into 
a right ai^b^us; to that of a private patron to present a fit clerk to a 
benefice. This' right rests in both cases on the principle of foundation. 
(See Advowson.) 

The Act 25 Hen. viii. c. 20 (repealed by 1 Edw. vr. c. 2, but re-enacted 
by 1 Eliz. c. 1,8. 2) now contains the statutory requirements on the subject. 
By sec. 3, at every avoidance of every archbishopric or bishopric, the 
sovereign may grant to the dean and chapter a licence under the Great 
Seal as of old time hath been accustomed, to proceed to the election of an 
archbishop or bishop of the See so being void, with a letter missive 
containing the name of the person which they shall elect and choose.” 
The dean and chapter “shall with all speed and celerity in due form 
elect and choose the same person .... and none other.” In default 
of election by the dean and chapter beyond twelve days, the sovereign 
shall nominate by letters patent. By sec. 4, the person so elected “ shall be 
reputed and taken by the name of lord elected of the said dignity or 
office,” and on his making the appointed oaths, the sovereign by letters 
patent under the Great Seal shall signify the said election to the arch* 
bishop of the province, requiring and commanding such archbishop, 
“ to confirm the said election^ and to invest and consecrate the said person 
so elected to the office and dignity that he is elected unto.” The section 
then provides that the election of an archbishop shall be signified “ to one 
archbishop and two other bishops or else to four bishops,” requiring them 
“ to confirm the said election^* etc. By sec. 6, if the dean and chapter proceed 
not to election within twenty days after receiving the licence, or if any 
archbishop or bishop do not confirm, invest, and consecrate within twenty 
days after receiving the letters patent, then “ every dean and particular 
person of the chapter, and every archbishop and bishop, and all other 
persons so offending or doing contrary to this Act or any part thereof, 
and their aiders, counsellors, and abettors, shall run in the dangers of 
pains and penalties of the statute of the provision [quccrc provisors] and 
praemunire” (see 25 Edw. in. st. 5, c. 22, and 16 Eich. ii. c. 5). (As to how far 
these pains and penalties are now in force, see Pii.^M[JNIJ;e.) It is noticeable 
that the references to confirmation in secs. 4 and 6 (italicised above) are 
interlined in the original Act. 

On the avoidance of a See by death, translation, or resignation (as to 
which, see the Bishops' Eesignation Act, 1869, 32 & 33 Viet. c. Ill), the dean 
and chapter certify the vacancy to the Crown in Chancery and jjray for the 
cong^ d'dirc. The three canonical modes of election are acclamation, 
(otherwise called inspiration), scrutiny, and compromise. (As to how 
far these forms are obligatory, see Ecclesiastical Law.) After election, the 
chapter certify the result to the Crown, the archbishop, and the bishop- 
elect. The Crown thereupon signifies the Royal assent by letters 
patent directed to the archbishop and all other bishops concerned. It 
is material to observe that these letters patent contain no sort of reference 
to the letter missive, but treat the capitular election as unfettered, and 
proceeding solely by virtue of the congd d'dire. The letters patent are in 
effect a mandate to proceed to confirmation and consecration. The act of 
consecration requires, both by canon law and by the rubrics of the 
common Prayer-Book, which have statutory authority, the presence of at 
l^t three bishops. The confirmation of episcopal elections has lately 
given rise to considerable discussion, and there may be said to be two main 
views of it. The one view is that it is a mere ministerial duty on the part 
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of the archbishop, or liis vicar-general, and that the trlbwal ^ strictly 
limited to an inquiry as to the identity of the person elected with the 
person named in the letter missive, and as to the fact of such person’s election. 
The other view is that confirmation is that without whicli the election is 
inchoate, and the consecration cannot properly proceed, and that thus the 
tribunal is entitled, and indeed by its own forms bound, to inquire into not 
only the identity, but also the fitness in a canonical sense of the person 
elected; as also into the regularity as well as the validity of the election. 
The narrower view found expression in the deliverances of the Com- 
missaries (Dr. Burnaby, V.G., Dr. Lushington, and Sir John Dodson) 
appointed by Archbishop Howley in 1848 for the confirmation of Dr. 
Hampden, bishop-elect of Hereford. On an application for a mandamus to 
the archbishop to hear and determine objections, the Court of Queen’s 
Bench was equally divided — Lord Denman, C.J., and Erie, /!., being against 
the rule absolute, Patteson and Coleridge, JJ., for it. No order, therefore, 
was made (JS. v. ArchUshop of Ganterhury, 1848, 11 Q. B. 483; 6 St. Tri. 
(N. S.)409; 3oW% Report), 

It is conceived that the High Court would, on a similar application, 
re-examine the ([uestion dc novo [see The Vera Cruz (No. 2), 1884, 9 
1\ D. 96]. In the subsequent case of Dr. Temple, bishop-elect of Exeter, 
(1869), Sir Travers Twiss, V.G,, held, after argument, that he had no power 
to hear objections directed against the orthodoxy of the person elected 
(Phill. EccL LaWy 2nd ed., i. 45). On the other hand, all the forms used at 
a confirmation, especially the citation and pneconisation of opposers, point 
to its being a genuine judicial inquiry. It would seem to represent the 
primitive consent of the provincial bishops and of the laity. And the 
Statute 25 Hen. viii. c. 20, which pressed the royal supremacy to its 
extreme limits, coupled confirmation with consecration in the same category 
as spiritual acts. It is hardly conceivable that a layman or a priest under 
thirty years of age (see Preface to Ordinal) must be confirmed and 
consecrated by the metropolitan within twenty days after receiving tlie 
letters patent. 

It is sometimes said {ejj, Cripps, Church Laii\ 6th ed., p. 79) that the 
five Sees founded 1541-42 by Henry viii. (viz. Bristol, Gloucester, Chester, 
Peterborough, and Oxford) and those of Ilipon and Manchester, founded by 
virtue of the Ecclesiastical Commissioners Act, 1836, G & 7 Will. iv. c. 
77, have always been pure donatives in form as well as substance. But if 
the analogy suggested above exists between the sovereign and a private 
patron, it may be pointed out that an owner* of a donative by^^iiice 
presenting makes the benefice ipso facto presentative. And all those seven 
Sees have regularly been filled by election and confirmation since their 
foundation. See also the special provisions of the Bishopric of Bristol Act, 
1884 (47 & 48 Viet c. 66), s, 3^ subs. (1) and (4), 

In the cases of the six Sees of recent foundation, viz. St. Alban’s, 
1876 (under 38 & 39 Viet. c. 34); Truro, 1877 (under 39 & 40 
Viet. c. 64); Liverpool, 1880; Newcastle, 1882; Southwell, 1884; and 
Wakefield, 1888 (under the Bishoprics Act, 1878, 41 & 42 Viet., c. 68), 
it is provided that so long as there is not a dean and chapter. Her 
Majesty may appoint the bishop by letters patent, and* those letters patent 
shall be made in the like manner, so far as circumstances admit, 
and have the same effect as lettero patent of Her Majesty nominating 
a bishop in the case of a bishopric where a dean and chapter have not 
proceeded to elect a bishop in accordance with the licence and letters 
missive of Her Majesty (see 25 Hen. viii. c. 20, s. 3), and that from and 
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eMei- the |oun(^tion of such dean and chapter a vacancy in that bishopric 
sbftU be^filled in the same manner as a vacancy in any other bishopric in 
Er^land. 

In pursuance of these enactments the Crown for the present appoints 
directly by letters patent to the Sees of St. Alban’s, Liverpool, Newcastle, 
Southwell, and Wakefield. In the case of Truro, a chapter has been 
founded under the Truro Chapter Act, 1878, 40 & 41 Viet. c. 44. 
The bishopric of Truro has thereby become elective, and a congi d^ilire 
issued in the usual form for the election of the present bishop in 1891. 

[Authorities. — See Bingham, Antiquities of the Christian Churchy bk. ii. 
c. 16 ; Godol. -Bqp. Can. 22 ; Ayl. Parergon^ 240 ; Gibs. Cod. i. 104.] 


Co ng'reg'at 1 o nal ist . — See N onconformist. 


Congress (Diplomacy). — A meeting of representatives of sovereign 
Powers to discuss and regulate common interests. 

The term “conference” is used where the matters upon wliicli the 
Powers are called to deliberate are of a more or less technical character, or 
do not involve general policy. Thus the diplomatic assemblages at Berlin in 
1885, for the settlement of trade on the Congo and Niger, that of Brussels 
in 1890, on the African slave-trade, etc., are called conferences ; whereas 
that of Berlin in 1878, on Turkish affairs, is called a congress. 

This distinction has not always been followed in practice, and several 
conferences between two Powers only bear erroneously in history the name 
of Congresses. The first great European Congress seems to have been that 
of Westphalia in 1648. (See Balance of Power.) 

In tlie present century, since concerted action (see Concert, European) 
has become a method of diplomacy, congresses and conferences of the Great 
Powers have become frequent. The Congress of Vienna in 1815 resettled 
the map of Europe after the disruption caused by the Napoleonic wars ; 
that of Aix-la-Chapelle in 1818, of Laybacli in 1820, and of Vienna in 
1822, arose out of the work of Vienna. 

The Congress of Paris in 1856 dealt with the Christian communities of 
Turkey (see also Declaration of Paris), and that of Berlin in 1878 with 
the nationalities and territorial distribution of the new States of the Balkan 
Peninsula. 

The conferences on postal and telegraphic arrangements, on fisheries, 
copyright, industrial property, quarantine, etc., have been numerous. Only 
those States wliich sign the resolutions are bound by them; there is no 
implied obligation arising from participation by any Power in the delibera- 
tions to be bound by the majority upon any point. 

Eivier’s Principes (cited below) contains a full account down to the 
present date of the preliminary procedure, ceremonial, deliberations, 
resolutions, and protocols {q.v.) of congresses and conferences. M. Foinsard, 
secretary of the Bureaux Internationaux de la propriiU intellectuMe, has 
published the first volume (see below) of a treatise devoted to the conventions 
which have been concluded at these conferences, and which have now 
become a formidable body of international regulations. 

[Authorities. — Eivier, Principes du Droit des gens, Paris, 1896, vol. ii. 
pp. 8 et seq.\ Holtzendorff, Handbweh des Volkerrechts, Hamburg, 1887, 
voL iii. ; Twiss, Law of Nations in Time of Peace, Oxford, 1884 ; Phillimore, 
International Law, voL iii., London, 1873; Charles de Martens, Ouide 

TOL. III. 18 
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divhrnMigue^ vol. iii. ; Foinsard, Droit IrderwxJiionaX Conveidionnel^ Paris, 
1894.] 


Conjugal Rights. — See Eestitution of Conjugal Eights. 


Conjuration. — The invocation or conjuration of any evil spirit. 
This was made felony by 33 Hen. viii. c. 8, and under that and subsequent 
statutes many persons were condemned to death for the alleged practice of 
conjuration and other kinds of witchcraft. Prosecutions for these supposed 
crimes were abolished by 9 Geo. ii. c. 5, but by sec. 4 of the same Act — a 
section which is still unrepealed, although practically obsolete — persons 
pretending to exercise any kind of witchcraft or conjuration are liable to 
imprisonment for one year. 


Connivance.— See Divorce. 


Conquest (Int. Law) is the forcible appropriation by one Power 
of territory belonging to another. The coiii])letion of tlie act of appro- 
priation followed by a declaration of annexation vests the title of 
sovereignty in the conquering Power, but until some such detinite announce- 
ment or proclamation has been made of an intention to keep the conquered 
territory, the conquering Power have only the rights of occupation, and not 
of sovereignty. 


Consanguinity. — Consanguinity, or relationship by blood, is of 
two kinds: (1) Lineal, as between ancestors and descemiants in a direct 
line ; and (2) Collateral, as between the stocks descended from a common 
ancestor. Lineal consanguinity, however remote, is a bar to marriage. 
Collateral consanguinity is a bar to the third degree computed according to 
the reckoning of the civil law (see Lock v. Lake, 1757, 2 Lee, 420). 
Thus, cousins-german, or first cousins, being only related in the fourth 
degree, may intermarry. See 32 Hen. viir. c. 38. The authority of 
the Table of Prohibited Degrees compiled by Archbishop Parker in 
1563, and the state of the law before 1835, are discussed under 
Affinity {q.v.). 

All marriages witliin the prohibited degrees, whether of consanguinity 
or affinity, are now absolutely null and void by the Marriage Act, 1835, 
commonly called “ Lord Lyndhurst’s Act.” 

The only distinction drawn by that Act between consanguinity and 
affinity was as to past dc facto marriages, those of affinity becoming 
statutably unimpeachable, while those of consanguinity were left to the 
operation of the Ecclesiastical Courts. 

Half-blood relationships constitute consanguinity equally with those of 
the whole blood ; and the prohibitions attach as between an illegitimate 
person and the natural relations of such person (JR. v. Inhabitants of 
Brighton^ 1861, 1 B. & S. 447). 

[Avthoritus . — See Gibs. Cod, i. 412 ; Pollock and Maitland, History of 
Enjglixk Lav)^ ii. 383; Hammick, Marriage Law of England^ 30; Bishop> 
Marriage and Divorce, i., s. 262.] 
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Ctonsecrated Ground. — Ground set apart for the purposes of 
burial by the act of consecration (see Consecration). All existing church- 
yards are deemed to have been, and all new ones must be, consecrated 
(Whitehead, Church Law, p. 73). Provision has been made by the 
Cemeteries Clauses Act, 1847, s. 23, for jmrts of cemeteries being con- 
secrated for the burial of members of the Established Church; in the 
Burial Acts of 1852 and 1857 there are similar provisions as to burial 
grounds; and by the Consecration of Churchyards Act, 1867, provision is 
made for additions to existing churchyards. Ground once consecrated 
cannot be secularised except by statute {11 v. Twiss, 1869, L. E. 4 Q. B. 
412). By recent Open Spaces Acts many disused burial grounds within 
the metropolis have been unconsecrated and converted into recreation 
grounds. See Burial Ground ; Churchyard. 


Consecration. — This term is employed in relation to both 
persons and things, and means the setting apart for sacred purposes. 

Consecration of Archbishops and Bishops. — The form used in the ordain- 
ing or consecrating of an archbishop or bishop is given in the Book of 
Common Prayer. Till consecration an archbishop or bishop cannot sue 
for his temporalities ; and, upon consecration, benehces held by liim before 
his election become vacant. See Cripps, Church and Clergy, 6th ed., p. 81. 
See Archbishop ; Bishop ; Cong£ d’^lire. 

Consecration of Churches, Churchyards, etc. — A competent endowment 
must be provided before a church can be consecrated. Tliere is no pre- 
scribed form for the consecration of churches, churchyards, etc., but a 
form in general use is given in Pliillimore’s Ecclesiastical Law, 2nd ed., 
vol. ii. pp. 1391 €t scq. In the case of additions made to existing church- 
yards, the Consecration of Churchyards Act, 1867, i)rovide8 tliat, instead of 
the usual service, the l)ishop may sign an instrument of consecration, which 
has the same legal efiect as a sentence of consecration. 


Consecutive Sentences. — See Cumulative Sentences. 


Consensus gentium is the common standard of conduct among 
civilised communities upon which intercourse among them is based. 


Consent. — See Contract. 


Consent Order. — A consent order is not itself a contract,, 
although the consent itself is {Wentworth v. Bidlen, 1829, 9 Barn. & Cress. 
840 ; Conolan v. Leyldnd, 1884, 27 Ch. D. 632 ; 54 L. J. Ch. 123). 

By the Judicature Act, 1873, 36 & 37 Viet. c. 66, s. 49, no appeal from 
a consent order is allowed except by leave of the Court or judge making 
such order; and by sec. 100 of the same Act, “Order” shall include 
"Rule.” 

Such an order is sufficient evidence of there being a contract between 



276 , CONSENT (TO COMMISSION OF OFFENCES) 

the parties, and it may be pleaded as an estoppel {South American and 
Mexican Company, [1895] 1 Ch. 37 ; 63 L J. Ch. 803). 

A consent order once given cannot arbitrarily be withdrawn ; but art 
application may be made for relief on the ground of mistake or surprise 
or for other sufficient reason {Harvey v. Croydon Union Rural Sanitary 
Authority, 1884, 26 Ch. D. 249 ; 53 L. J. Ch. 707 ; Joint Committee of River 
Ribble v. Croston Urban Distriet Council, [1897] 1 Q. B. 251, per Wright, J., 
p, 256). Nor will the Court set aside such an order if the rights of third 
parties be prejudiced thereby {The Bellcairi, 1885, 10 P. D. 161 ; 55 
L. J. P. 3). 

When an order has been passed and entered, it will only be set aside 
for the same reasons as the contract itself {A.~G, v. Tomline, 1878, 7 Ch. D. 
388 ; 47 L J. Ch. 473). 

An order made under a common mistake or by fraud can be set aside 
{Huddersfield Banking Company v. Lister, [1895] 2 Ch. 273 ; 64 L. J. Ch. 
523). 

The Court of Bankruptcy can go behind such an order {Ex parte Lennox, 
1886, 16 Q. B. D. 315 ; 55 L. J. Q. B. 45). Counsel and solicitors can usually 
xjonsent on behalf of their clients {Matthews v. Munster, 1888, 20 Q. B. D, 
141 ; 57 L. eT. Q. B. 49). See Advocate. 

Ill the Q. B. 1). the consent upon which the order is drawn up must 
4irst be initialled by the judge or master making the order (P. M. R. r. 20). 

The order must be filed and show that it is a consent order. 

By 32 & 33 Viet. c. 62, s. 27, and 41 & 42 Viet. c. 31, s. 13, a consent 
-order whereby the plaintiff is authorised to sign or enter upon judgment must 
be registered in the Bills of Sale Department, Central Office, l)y tfie master, 
within twenty-one days of the order {Ooivan v. Wright, 1887, 18 Q. B. D. 201 ; 
.56 L. J. Q. B. 131 ; In re Smith, 1888, 20 Q. B. D. 321 ; 57 L. J. Q. B. 212). 

[Authorities. — For further information, see the Animal Bractice ; Seton, 
Judgments and Orders, 5th ed., p. Ill ; 39 Sol. Jo. pp. 260, 279, 294.] 


Consent (to Commission of Offences).— See Abomin- 
able Crime ; Abduction ; Age, Presumptions as to ; Assault ; Lunacy ; 
Rape. 


Consequences. — in the phrase warranted . . . free from all 
consequences of hostilities, riots,*' etc., ‘"consequences” means proximate 
consequences {lonides v. Universal Marine Insurance Co., 1863, 14 C. B. 
N. S. 259). 


Conservancy.— See Rivers; Thames. 


Consideration. — See Contract; Bills of Exchange; Bills 
OF Sale. 


Consistory Court. — The Consistory or Gonsistorial Court, or 
more shortly the ConsiBtory(c(wisw^mwm), is the tribunal wherein the ordinary 
forensic jurisdiction of the bishop is exercised. Such a Court exists, as of 
course, in every diocese in England, except Canterbury, wherein the dio- 
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oeaiip Court is styled, by reason of its limited jurisdiction, the Commissary 
Courts the archbishop’s metropolitan jurisdiction being exercised in the 
Court of Arches As to origin of Consistory Courts, see Arch- 

deacon. By the patent appointing the officer commonly known as the 
Chancellor, a title which, though hardly ever found in the patent, receives 
statutory recognition in the Elizabethan Act of Uniformity (1 Eliz. c. 2), 
s. 23, the bishop usually commits all jurisdiction to him, whether conten- 
tious or voluntary, under two separate offices, those of Official-Principal 
(q,v,) and Vicar-General (y.i?.). The two offices have from time to* time in 
practice become confused, and the titles have been consequently used some- 
what indiscriminately ; but, . broadly speaking, this distinction between them 
is inherent, and has always been traceable, viz. that the contentious juris- 
diction belongs to the official-principal, the voluntary jurisdiction to the 
vicar-general. Both jurisdictions may be said to be in a sense judicial, 
being derived from the bishop as judex ordinariuH. But the strictly 
forensic office, viz. that of hearing and determining causes between 
party and party, is that which is exercised by the chancellor of the 
diocese {qud official-principal) in the Consistory Court. For instance, 
applications for faculties which now form the staple business of Consistory 
Courts, are, even if actually unopposed, strictly forensic, being commenced 
by citation calling on all persons having an interest to oppose. The seal 
of the Consistory Court is often affixed to various documents, e.g. Licences 
(y.v.), which, it is conceived, are not in reality acts of the Court. This 
practice is probably due to Canon 124 of 1603 limiting chancellors to one 
seal Prior to 1858 tlie Consistory Courts had within their several 
dioceses concurrent jurisdiction with the Courts of tlieir respective provinces 
in matters testamentary and matrimonial. But by tlic (Jourt of Probate 
Act, 1857 (20 & 21 Viet. c. 77), and the Matrimonial ("auses Act, 1857 (20 
& 21 Viet. c. 85), the ecclesiastical jurisdiction in both classes of matters 
ceased as from 1st January 1858. I ts former existence is, however, important 
to be borne in mind for matters of research. The Church Discipline Act, 
1840 (3 & 4 Viet. c. 86), abrogated the criminal jurisdiction of the Consistory 
Courts over clerks in holy orders; but the Clergy Discipline Act, 1892 
(55 & 56 Viet. c. 32), provides that for “ an offenco against morality, not 
being a ({uestion of doctrine or ritual,” a clergyman may be prosecuted and 
tried “Jn the Consistory Court of the diocese in which lie holds preferment.” 
On the scope of this Act, sec Bidiop of JRocheder v. Harris^ [1893] Prob. 137, 
and Lee v. Flack, [1896] Prob. 138, reversetl in P. C. sub nom. Benejiced 
Clerk V. Lee, [1897] App. Cas. 226. (See also Discipline, E(;clesiastical.) 

In general an appeal lies from the sentence of a Consistory Court to 
the proper Provincial Court, t..;. either the Arches Court of Canterbury 
or the Chancery Court of York. Under the Statute of Appeals (24 Hen. 
VIII. c. 12, s. 6) such appeal must be interposed within fifteen days of sent- 
ence. In cases under the Clergy Discipline Act, 1892, an appeal of either 
party on a question of law, or of the defendant (with leave of the Appel- 
late Court) on a question of fact, lies, at the ojition of the appellant, either 
to the Provincial ('ourt, or to the Queen in Council (s. 4). 

The patents of the chancellors of the various dioceses differ very 
considerably. Their Hierms (as in 1882) are set out in the Appendix to the 
Re^it of the Ecclesiastical Courts Commissioners made in 1883. It is 
noticeable that in many dioceses there is an express reservation to the 
bishop granting the patent, and his successors, to execute the office either 
alone or with the chancellor. This reservation is probably made in com- 
pliance with Canon 11 of 1640. (As to the legal validity of the Canons of 1640, 
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see EccLEsrASTiCAL Law.) NotwithstandiDg the existence of such a reserva- 
tion, the fact of the bishop’s interest in a suit is no ground for prohibiting the 
Consistory Court from proceeding {Ex parte Medwin, 1853, 1 EL & Bl. 609). 
Solicitors have now the full right of practising in all Consistory Courts. 
See Solicitors Act, 1877 (40 & 41 Viet. c. 25, s. 17). For the officers of the 
Consistory Court, see Eegistkar, Proctor, and Apparitor. The rules of 
practice in the various. Consistory Courts are very divergent. A ‘Useful 
l^liflt of them (as in 1895) will be found in. Phillimore’s Ecclesiastical Law, 
''2nd ed., vol. ii. pp. 998-lOOL The special practice under the Clergy Disci- 
pline Act, 1892, is regulated by the Clergy Discipline Eules, 1892, for 
which see St. E. & 0. (1892), 258. 

[Authorities, — Godol. Bej). Can, 83; Gibs. Codex, i. xxv, and ii. 986; 
Aylitfe, Parergon, 160, 395.] , 


ConSOlatO del Mare. — A code, ascribed to the fourteenth 
century and Barcelona (Pardessus), of the usages governing the intercourse of 
the maritime communities of the MediteiTanean. It is generally agreed 
that the Consolato, though more or less consecutive in form, was not a law 
promulgated by any governing authority, but “a judicious collection 
of almost all the maritime usages which had been previously observed by 
the different trading republics of the Mediterranean for ages preceding its 
date ; and had from tlie equity, and utility, and convenience of its rules, 
been voluntarily adopted by all these maritime states, as a body of consue- 
tudinary or common maritime law ” (Eeddie, p. 40). Many of its articles 
passed into the French Ordonnance sur la Marine of 1681, and thence, 
through the Code of Commerce, into many of the legislations of Europe. 

[Authorities. — Chr. Eol)iii8on, Collectanea Maritima, London, 1801, con- 
taining a translati(Ui into English of the chapters of the Consolato relating 
to Prize I^aw'; Pardessus, Collection des lois maritimes anterieurcs an 18* 
.siMle, ii. ch. xii., containing a French translation of the Consolato ; Eeddie, 
Researches Historical and Critieal in Maritime International Law, Edinburgli, 

1844, pp. 45 et seq.] Wheaton, History of the Law of Nations, New York, 

1845, Introduction ; Hautefeuille, Histoire du droit Maritime, Paris, 2nd ed., 

1869, pp. 133 ct seq.\ Hosack,iWse and Growth of the Lawof Nations,Jjovd}i(m, 
1882, pp. 164 ct 56'^.] , 


Consolidated Fund. — The Consolidated Fund of Great Britain 
and Ireland is the account of the Exchequer kept at the Bank of England 
and the Bank of Ireland, into which all the revenue collected by the four great 
departments of the Customs, the Inland Eevenue, the Post Office, and the 
Commissioners of Woods and Forests, as well as other moneys received 
directly or indirectly by other departments in the course of their business, 
are paid, and out of which all public payments are made. This revenue 
includes the Customs, Excise, Stamps, Land-tax, and House Duty, Property 
and Income-tax, the Post Office and Telegraph Service receipts. Crown 
lands, and a group of miscellaneous items amounting to over £3,000,000, or 
about one-thirty-fourth of the whole revenue. It is paid into the bank 
mainly through the Inland Eevenue Office. 

Before the Act 27 Geo. ill. c. 13, in 1787, which constituted the Con- 
solidated Fund, the proceeds of the taxes were carried to separate and 
distinct funds, but this Act directed that they should be carried to, and 
constitute, the Consolidated Fund. Not only the duties and taxes, but loans 



CONSOLIDATED STOCK 279 

when the taxes are insufficient to meet the annual expenditure, are 
alto paid to the account of the Exchequer for the credit of the Consolidated 
Fund. It is the gross, not the net proceeds, which are thus paid in ; this 
b^g made obligatory by sec. 10 of the Excliequer and Audit Departments 
Act, 1866, 29 & 30 Viet. c. 39, which provides for the management of the 
Consolidated Fund by the Exchequer and Audit Departments. The only 
exception is, that the salaries of employees in the revenue departments are 
paid for in the first instance out of revenue receipts, and these advances^ a|p 
afterwards paid out of the parliamentary votes for the various departments. 

The payments out of the Consolidated Fund are of two kinds : 1. those 
made by authority of permanent grants under various Acts of Parliament ; 
2. those made pursuant to annual votes in committee of supply. The former 
are called the Consolidated Fund Services; the latter the Supply Services. 
The services provided for under the first head are (a) the National Debt, 
including the funded and unfunded debt (see Funds) ; (ft) tlie civil list (q,v.) ; 
(c) annuities to the Eoyal Family, and pensions ; {d) salaries and allowances 
of certain independent officers ; (6‘) the salaries of judges in Creat Britain 
and Ireland ; (/) certain miscellaneous services. 

In regard to this class of services and the supply services, full details 
are given in the annual finance accounts. The grants for the supply 
services are provided for according to estimates presented to the House of 
Commons in Committee of AV^ays and Means. The resolutions making these 
grants, upon being adopted by the House, are embodied in bills once or 
twice during tlie session, which ultimately, in the ordinary course, become 
Ways and Means Acts or Consolidated Fund Acts, and give parliamentary 
authority for the payinciiit of public money while the session is going on. 
Finally, the Appropriation Act embodies these previous Acts, sets out the 
votes in detail, and apjnopriates to them specifically the sums received from 
the Consolidated Fund. Thus all i)ayments out of the Fund are made by 
and under the autliority of some Act of l\arliament. 

[Authorities. — See Anson, Law and Custom of the Constitution ; Dicey, 
Law of the Constitution ; and Todd, Parliamentary Government in Emjland. 
See also article Accountant to the Cuown.] 


Consolidated Rules. — When several orders nm for informa- 
tions in the nature of quo warranto have been granted against several i)er8ons 
for usurpation of the same oDi(;e and all upon th(^ same grounds of olyection, 
the Court may order such orders to be consolidated and only one informa- 
tion to be filed in respect of all of them (Crown Office Ilules, 1886, r. 58). 


Consolidated Stock. — Government or other stocks which 
have been consolidated into one fund, 'llie most familiar instance of con- 
solidated stock is the Consolidated Annuities (Consols), which represent a 
number of different stocks issued by the Government at different periods 
and rates of interest whicli were first consolidated in the reign of 
George ii. 

Under the Corfpanies (Clauses) Act, 1845, power is given to public 
companies, with the consent of three-fifths of the votes of their shareliolders, 
to convert or consolidate all or any part of their fully-paid shares into a 
general capital stock, to be divided amongst the shareliolders according to 
their respective interests therein (s. 61); and by the Metropolitan Board of 
Works (Loans) Act, 1869, tlie Metropolitan Board of Works, which, is now 
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represented by the London County Council, was empowered to create and 
issue capital stock to be called Metropolitan Consolidated Stock. 


Consolidation of Actions. — Causes or matters pending in 
the mme Division of the High Court may be consolidated by order of the 
Court or a judge (R S. C., Order 49, r. 8). The application is usually 
made by summons, which can be heard, in the Q. B. D. by a master, and in 
the P. D. and A. D. by a registrar (Order 54, r. 12). One summons should 
be taken out entitled in all the actions ( Ward v. Pomfret, 1840, 1 Sco. N. E. 
410 71.; 1 Mac. & G. 559 ; see Chitty’s Forms, p. 223), and it may be done at 
any time after appearance (5bZZi7*^s7/;or<A v. Brodrick, 1836, 4 Ad. & E. 646 ; 
6 N. & M. 240 ; Booth v. Payne, 1841, 1 Dowl. N. S. 348). , 

Actions in the High Court in which the parties are the same may 
now be consolidated on the application of the plaintiff {Martin v. Martin 
& Co,, [1897] 1 Q. B. 429 ; 45 W. E. 260), or, as under the practice before 
the Judicature Acts, by the defendant. The making of an order is left to 
the discretion of the judge at chambers {ibid,). 

After consolidation, only one set of pleadings is necessary, and the con- 
solidated actions proceed as if they were one action. 

It appears that where many actions are oppressively and vexatiously 
brought by the same plaintiff for the purpose of trying the same question, 
the Court or a judge will interfere, either by staying the proceedings or 
giving time to plead in all the actions but one upon terms, or in some other 
way (Chitty, Archhold, p. 408). And see Abuse of Process. 

So where many actions are brought by different plaintiffs against the same 
defendant for the same matter, one will be made a test action for all 
(Amos V. Chadiouk, 1877, 4 Ch. D. 869). 

[See Stay of Pjioceedings and Test Action.] 

Libel Actions , — ^Where actions are brought by the same plaintiff for the 
same or substantially the same libel against several defendants, they may be 
consolidated and tried together. The jury assess the whole damages (if 
any), and apportion it among the several defendants (51 & 52 Viet. c. 64, 
8. 5). 

Bankruptcy. — Where two or more bankruptcy petitions are presented 
against the same debtor, or against joint debtors, the Court may consqlidate 
the proceedings or any of them on such terms as the Court thinks fit (46 & 
47 Viet. c. 52, s. 106). 

In Admiralty . — The Admiralty Division exercises a larger power of 
consolidation than that conferred by Order 49, r. 8. The Court of 
Admiralty had, and the Admiralty Division has, j)ower to consolidate any 
actions the decision of which depends on the same facts. So where several 
actions are brought against a ship by different plaintiffs in respect of 
one collision they may be consolidated (The William Hutt, 1860, Lush. 25 ; 
and see The Amcrka and Syria, 1874, L. E. 4 Ad. & Ec. 226). In salvage 
actions, consolidation is not limited to cases where the rights of the various 
claimants depend upon tlie same facts or arise out of services of the same 
description, but may be ordered whenever the actions arise out of services 
rendered to the same ship in relation to the same peril (The Strathgarry, 
[1895] Prob. 246 ; 64 L. J. P. 59 ; 11 E. 732). In such cases consolidation 
will be ordered whenever it appears to be convenient, without regard to the 
consent of the parties, and without holding out any threat as to costs (ibid.). 
The consoUdated actions proceed as one, but when the interests of one 
of the plaintiffs in a consolidated salvage suit is adverse to the interests 
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of 03^ other plaintiffs, separate counsel on his behalf maj be heard at the 
heemg of the consolidated cause (ibid, mA Ths Scout, 1872, L B. 3 Ad. & Ec. 
614 n.). As to the costs of appearing by separate couiisel,.see The Longford, 
1881, 6 P. D. 60 ; 50 L. J. Adiii. 28 ; 29 W. E. 491. 

In the County Courts the judge may order consolidation (upon such terms 
and conditions as may be just) of several actions brought by the same 
plaintiff against the same defendant in the same Courts, in respect of 
different causes of action which might have been joined in one action 
(C. C. Buies, Order 8, rr. 1 and 4). 

Where the plaintiffs are different but the defendant the same, and the 
actions arise out of the same breach of contract or wrong, the defendant 
may apply to have all the actions except one stayed, on undertaking to be 
bound by the res^ult of the selected action {ibid, r. 2). 

If several actions of contract be brouglit in the same (.^ourt by the same 
plaintiff against several defendants, and the event of the actions depends on 
the finding of the judge or jury on some ipiestion common to all, tlie judge 
may at any time select one action for trial and sta}" the others ; but the 
judgments in the selected action will not bind any of the jmrties in the 
other action (ihid, r. 7). 


Consolidation of Appeals. — Ap])eals from decisions of 
revising barristers (as to which, see 6 & 7 Viet. c. 18 ; 41 & 42 Viet. c. 26 ; 
and 51 Viet. c. 10) may be consolidated when the validity of a number of 
claims or objections depends upon the same point of law and the same state 
of facts (6 & 7 Viet. c. 18, ss. 44 and 45; Prior v. Waring, 1847, 5 C. ]>. 
56 ; 17 L. J. C. P. 73 ; Wilson v. Salford Town Clerk, 1868, L. B. 4 C. 1*. 
398; 38 L. J. C. P. 35; 17 W. E. 161). 

If all the parties liave given notice of appeal, the barrister may declare 
that the appeals ought to be consolidated, and lie must then state in 
writing the case and his decision thereupon, and that several appeals 
depend upon the same decision and ought to be consolidated. He may 
name any person interested and consenting, in behalf of himself and all 
other persons interested, to be ajipellant or respondent. The a])pellant 
and respondent must declare in writing that they apjieal and agree to 
proseciite the ajipeal on lichalf of all the persons’ interests whose names are 
written under the declaration. The names and particulars of the qualifi- 
cations of the persons interested follow. The overseers or town clerk may 
be named as respondents. 

Consolidated appeals are conducted as a single appeal, and an agreement 
for contribution to the costs may be made a rule of Court. 

If a consolidated appeal is not duly prosecuted or answered, the Court 
or a judge may give the conduct of the apjieal or of the answer to other 
persons interested. 

If any person objects to have his appeal consolidated with others with 
which the revising barrister has declared it ought to be consolidated, 
he may refuse, but in such case, though he is liable to pay costs, he is 
not entitled to get his costs from the other party without an order of 
the Court. * 

Privy Council . — The judicial committee will consolidate appeals at any 
stage if it appears convenient that they should be heard together. An 
appeal was struck out and ordered to be consolidated with two other appeals 
arising out of the same will, but in a suit which bad not been instituted till 
a year after the first appeal had been admitted (Hiddingh v. Denyssen, 
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1886, 12 App. Cas. 107 ; and see In re tlie A.-G. for Victoria, 1866, L. R 
1 P. C. 147). 


Consolidation of Wlortgages.— The doctrine of consolida- 
tion is as to mortgages made after the commencement of the Conveyancing 
and Law of Property Act, 1881 (in the absence of expressed intention), 
excluded by sec. 17, subsec. (1), which is as follows: “A mortgagor seeking 
to redeem any one mortgage shall, by virtue of this Act, be entitled to do 
so without paying any money due under any separate mortgage made by 
him, or by any person through whom he claims, on property other than that 
comprised in the mortgage which lie seeks to redeem.” But by subsec. (2) it 
is enacted that this is only to apply if and so far as a contrary intention is 
not expressed in the mortgage deeds or one of them. It is a common practice 
in mortgages to exclude the application of sec. 17, so that the law is still 
material. 

Consolidation is sometimes called “ tacking,” as in the marginal note in 
Vint V. Padgett, 1858, 2 1 )e G. & J. Gil, one of the leading cases on consolida- 
tion ; but the two are distinct, tliough both often occur in the same case (see 
Bovey v. SIdjmith, reported 1 CIi. Cas. 201), which also shows that both were 
established as long ago as the reign of (Siarles ii. 

Consolidation is tlie right of the holder of two mortgages on different 
properties, when the time fixed for redemption has passed, and the equities 
of redemption are vested in the same person, to retain the two until the 
amounts due on both are i)aid off. It arises where each mortgage debt is a 
distinct charge on only one property, and the right is to retain each pro- 
perty until [)ayment, not only of the debt which is charged on it, but also 
that which is not charged on it. 

The doctrine of tacking mortgages applies where there are three or 
more mortgage debts charged on the same i)roperty, and the owner of one 
of the subsequent mortgages acquiring the legal estate is allowed to tack 
his subsequent mortgage to a ])rior mortgage so as to take priority over an 
intermediate mortgage. The right of tacking arises from the rules which 
allow superior force and strength to a legal title” (Marsh v. Lee, 1G82, 
2 Vent. 337 ; 2 Wh. & Tu. L. C. E(|.). The right of consolidation is founded on 
the mortgagor's having occasion to come into equity in order to redeaftn, and 
depends on the power of the Court to put its own price on its assistance, to 
grant redemption (see per James, L.J., in Giiinmins v. Fletcher, 1880, 14 
Ch. D. 708). It only applies when the mortgagor has to rely on the 
equity to redeem (see per Liiidley, L.J., in Chesworth v. Hunt, 1880, 
6C.P.D.271). 

“ The principle of the doctrine is that a person who comes into equity 
must do equity, and if he has a mortgage of £300 on one estate, and £600 
on another, and. the time of redemption being past, the mortgagor comes to 
equity to redeem or the mortgagee to foreclose, the mortgagee is entitled to 
say, ‘ I will not part with one estate until I am paid all owing to me on 
both.* Of course, he cannot say so if the mortgagor comes within the time 
limited by the deed for payment, in which case the equitable doctrine has 
no application, but if he has allowed that time to pass and has no legal 
rights, then the equitable doctrine applies ”(S. C.). 

Application to EquitaUe Mortgages . — It applies, however, to equitable as 
well as to legal mortgages. “ It has long been settled that the right of 
consolidation may be exercised by the transferee of the mortgages as well 
as by the original mortgagee, and may be exercised in respect of equitable. 
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'lilortgages as well as by a mortgagee holding the legal estate absolute at 
law; and, on the other hand, that it may be asserted against the assignee 

01 to equity of redemption from the mortgagor as well as against the mort- 
gagor himself” (per Lord l)avey in Pkdge y. White, [1896] App. Cas. 192). 

also as to its application to equitable mortgages, Neve v. Penndl, 1863, 

2 Hem. & M. 170 ; and in the case of a mortgage by deposit, Crachmll v. 
Janson, 1879, 11 Ch. D. 1. 

Foreclomre Actions, — As appears from Cracknall v. Janson (uhi supra), it 
applies equally in foreclosure as in redemption suits. See also per James, 
L.J., in Cummins v. Fletcher, 1879, 14 Ch. I). 698; Watts v. 1858, 

1 De a, M. & G. 240', Sclhy v. Pomfret, 1861, 1 John. & H. 336, on app., 3 
De G., F. & J. 595 ; Neve v. Pennell, 1863, 2 Hem. & M. 170. 

As against Assignees of one or more of the Equit ies of Redemption, — There 
has been much litigation on the question how far the doctrine applies as 
against the assignees from the mortgagor of the equity of redemption in 
one or both of the mortgaged properties. The leading case on the subject is 
Vint V. Padgett, 1858 (1 Gif. 446 ; 2 De G. & J. 611), where there were distinct 
mortgages by the same mortgagor of two different properties to two dirlei’ent 
persons. The equity of redemption in part of one of the j)ropertios and of 
the whole of the other property was tlien mortgaged to tlie defendants, and 
subsequently tlie two first mortgages became united by transfer to the 
plaintiffs with^ notice of the second mortgage to the defendant. It was held 
that the plaintiffs were entitled to consolidate. Here, therefore, the two 
first mortgages were created before, but first became united after, the 
assignment of the two equities. 

Nothing seems to have turned on the fact that the equity of redemption 
in only a part of one of the properties was comprised in the second mort- 
gage. The case is treated as an authority for tlie proposition that where 
the two first mortgages have become united in title in tlie same person, if 
the equity of redemption in both jjroperties mortgaged has become vested 
in the same person, althougli the two first mortgages first united after, and 
with notice of the second mortgage, the right of consolidation attaches, and 
the doctrine to this extent has been affirmed hy the subsequent case in the 
House of Lords (cp. Pledge v. White, [1896] A})p. Cas. 194). 

In the case of White v. Hillacve (1839, 3 Y. & C. Ex. 597), before 
the title to the two first mortgages of tlie separate jiroperties liecame united 
in the same person the equity of redemption in the properties had been 
separated and become vested in two different persons: It was held by 
Alderson, B., that the person holding the two mortgages could not consolidate, 
and that the right of separate redemption was not lost. 

In Beevor v. Luck, 1867, L. 11. 4 Efi. 537, V. C. Wood disapproved 
of the decision in White v. Jlillojcre, and held that a mortgagee of one 
property might as against an assignee of the ec^uity of redemption of 
another property, consolidate with his mortgage a mortgage from the same 
mortgagor on that other property of which he had taken a transfer after 
the date of the assignment of the e(|uity of redemption of the second 
property only, but this decision {Tassell v. Smith) has been overruled; cp. 
cases cited iiifra. 

In Tassell v. ffmith, 1858, 2 De G. & J. 713, there was first a 
first mortgage to trustees for an insurance company of one property ; next, 
a second mortgage of the same property to a subsequent mortgagee, who 
did not give notice to the first mortgagees ; then, a first mortgage of another 
property to other trustees for the same insurance company, without notice 
of the second mortgage of the first property. The fact thaX the second was 
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a mortgage to separate trustees was treated as immaterial, and it was held 
that the insurance company, as equitable owners of both, had a right to 
consolidate as against the second incumbrancer of one of the properties. 
Here the mortgage of the second property was taken without notice of the 
second mortgage on the first property, and this was noticed by L. J. Turner 
as material. See also as to this the judgment of Hall, V.C., in Baker v. 
Chayt infra. 

In Baker v. Gray, 1875, 1 Ch. D. 491, the case was similar to 
Beevor v. Luck and Tassell v. Smith, in the fact tliat the first mortgage on 
the second estate was not in existence at the time of the second mortgage of 
the first estate, but wjien the mortgage of the second property was taken 
the mortgagee had notice of the second mortgage of the first property. 
V. C. Hall disallowed the claim to consolidate, and distinguished the case 
from Tassell v. Smith on this ground that in Tassell v. Smith, when the 
insurance company took the mortgage on the second mortgage, they had 
no notice of the first mortgage. 

It is to be observed that Hall, V.C., in Baker v. Gray considers that 
Tassell v. Smith might be supported on the ground of want of notice. In 
the case of Jennings v. Jordan, infra, Ix)rd Selborne seems to treat it as 
possible that 2'amU v. Smith might be supported on the facts ; and in Pledge 
V. White, noticed below, in delivering judgment in the House of Lords, Lord 
Davey refers to Ikevor v. Luck as founded on a misunderstanding of Tasnell 
V. Smith, It seems very doubtful, however, having regard to recent cases, 
whether, when there is no express agreement for consolidation, 2'assell v. 
Smith can be supported on the gi*ound that there was no notice when the 
mortgages were united of the second mortgage on the first property, at any 
rate in cases relating to land where notice is not material in order to 
perfect title against a subseciuent incumbrancer. Since the Conveyancing 
Act of 1881, liowever, in order to exclude sec. 17, it is a common practice 
to insert an express provision that the mortgagee may consolidate, and it 
seems in such case, if the mortgagee took the legal estate without notice of 
a previous incurnbraiice on the other property, an argument might be 
raised that he liad an equitable right by express contract. 

In Mills V. Jennings, 1880, 13 Ch. 1). 639, the Court of Appeal decided 
that consolidation could not be allowed where the first mortgage of the second 
property was created after a second mortgage of the first property ; Cotton, 
L.J., however, said, It is true that a mortgagee of one estate may get in, 
and consolidate the mortgage of another estate against the purchaser of the 
equity of redemption of one of the estates, even though at the time of the 
purchase the two mortgages were vested in different persons, provided both 
the mortgages were executed previously to the sale of the equity of redemp- 
tion of one of the estates.” The judgment of the Court of Appeal was affirmed 
by the House of Lords {sub nom, Jennings v. Jordan, 1881, 6 App. Cas. 698), 
but they did not recognise this distinction ; and it is pointed out by Lord 
Davey in Pledge v. White, [1896] App. Cas. 196, they preferred the decision 
in White v. Hilla^rc to that of Wood, V.C., in Beevor v. Luck, 

Shortly after the decision in Mills v. Jennings, the case occurred in 
Harter v. Colman, 1882, 19 Ch. D. 630, of both the first mortgages of 
the two properties being created though not united be'fore the assignment 
of the equity of redemption in one of them ; and Fry, J., after discussing the 
cases, held that in such case there could be no consolidation. The decision 
is no doubt correct, but the broad principle on which Fry, J., based his 
judgment, namely, that the purchaser of an equity of redemption takes it 
subject only to such equities as were subsisting at the date of his deed, 
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ml^t be qualified in the case where the puiehaser takes two equities of 
rs^mption subject to distinct mortgages. 

In MivUer y. Carr, [1894] 3 Ch. 498, the mortgagor had made several 
mortgages of eight different properties, and Pledge, from whom the plaintiff 
claimed, had become entitled to the equity of redemption in all of them, but 
had obtained this in property A. from one Stunt, who had taken his 
mortgage of A. before the union of the mortgages, and the plaintiff claimed 
that as Stunt had the right to redeem property A. separately, this was still 
subsisting in the plaintiff, though he had obtained the equity of redemption 
in the other properties. It was held by Eomer, J., and the Court of Appeal 
[1894] 2 Ch. 321, and [1894] 3 Ch. 498, that the plaintifl*'s contention was 
correct, and that he was entitled to redeem property A. without redeeming 
the others. 

Minter v. Can' therefore affirmed the doctrine of White v. Hillacre and 
Harter v. Colman, supi'a, that where the equities of redemption were 
separately assigned before the union of the first mortgages, the holder of 
them could not consolidate against the purchaser of one of the equities, and 
that his right to redeem would pass to his assignee, though that as*.ignee 
also took all the eciuities of redemption in the other i)roi)ertie8. Tu Fledge 
V. White, [1896] App. Cas. 187, the Court had to consider whether this 
doctrine applied, as regards the seven other mortgages, the equities of 
redemption in Vhich had vested in Pledge after the union of the mortgages, 
in the defendant or his predecessors in title. Pledge claimed to redeem one 
of them. The House of Lords affirming Eomer, J., and the Court of Appeal 
held that the defendants were entitled to consolidate. Lord Davey discussed 
the authorities in a valuable judgment, and distinguished the case from 
those of purchases of one of the equities, as follows : — ** It appears to me, my 
Lords, that an assignee of two or more equities of redemption from one 
mortgagor stands in a widely different position from the assignee of one 
equity only. 

“ lie knows, or has the opportunity of knowing, what are the mortgages 
subject to which he has purchased the property, and he knows that they 
may become united by transfer in one hand. If the doctrine of consolidation 
be once admitted, it appears to me not unreasonable to hold that a person 
in such a position occupies the place of the mortgagor or assignor to him 
towards the holders of mortgages subject to which he has purchased, 
although it may be unreasonable to hold that he can be affected by the 
transfer to such holders of the mortgages to other persons by the same 
mortgagor or property which he has not purchased, anrl with the equity of 
redemption of which he lias no concern. He does not investigate into title 
to such other property, and cannot know in the latter case to what mortgages 
tile property is subject. If your Txirdships affirm the decree now under 
appeal, the doctrine of consolidation will be confined within at least 
intelligible limits. 

“ It will be applicable (1) where at the date where redemption is sought 
all the mortgages are united in one hand, and redeemable by the same 
person ; or (2) where after that state of things has once existed, the equities 
of redemption have become separate.” 

In addition to these two propositions the House of Lords in this case 
distinctly laid down that the case of Vvni v. Padgett had been too long 
established to be overruled, and was a binding authority, and approved of 
the decision in Harter v. Colman, uH supra. So that it may be treated 
^ settled that the right of consolidation attaches, although at the date 
when the two mortgages are united the transferee has notice of the second 
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mortage or sale of the equities of redemption in both of them v. 
Padgett, 2 De G. & J. 611 ; TweedaU v. Tweedak, 1857, 23 Beav. 341). 

And that the right does not attach if the equity of redemption in one only 
of the properties has become vested in a separate person before the union 
of the two first mortgages, whether they had or not been created before the 
assignment of the equity {Harter v. Colman, 1882, 19 Ch. D. 630). 

It has also been held that the right to consolidate did not, under the old 
doctrine as to purchasers under 27 Eliz. c. 4, enable the mortgagor to upset 
a voluntary settlement of one of the mortgaged properties effected before 
the union of tlie mortgages {In re Walhampton Estate, 1884, 26 Ch. D. 391). 

Banlcruj^tey of the Mortgagor , — In Selby v. Pomfret, 1861, 1 John. & H. 
336, before Wood, V.O.^ and before Campbell, L.C., 3 De G., F. & J. 595, the 
mortgagor became bankrupt before the union of two sepgy’ate mortgages 
made by him on different i)ropertie8. It was held that the holder of the two 
mortgages was entitled to consolidate against the assignees in bankruptcy. 
See the case discussed by Lord Davey in Pledge v. White, [1896] App. Cas., 
see p. 194. 

Doctrine not Applicahle where one of the Properties has ceased to exist . — 
It has also been decided that the right of consolidation cannot be claimed 
where one of the properties has ceased to exist, i.e, that the holder of 
a mortgage on property, the interest in which is subsisting, cannot claim to 
hold that property until a debt is paid whicli was charged on another 
property, the interest on which has ceased to exist, e,g, in the case of a 
security redeemed by a person against whom the right of consolidation did 
not attach (see per Selborne, L.C., in Jennings v. Jordon, 1881, 6 App. Cas. 
707) ; or a leasehold which had determined {In re Raggett, Ex parte Williams, 
1880, 16 Ch. D. 117) ; or an annuity which had ceased {In re Gregson, Christi- 
son V. Bolam, 1887, 36 Ch. D. 223). 

These were cases of claims by the mortgagee against creditors of the 
mortgagor. It must be borne in mind, that as against the heir or devisee 
of the mortgagor, in order to avoid circuity of action, a mortgagee 
has a right to tack to his security unsecured debts due from the 
mortgagor. 

Consolidation has been allowed in cases where the mortgagee claiming 
to consolidate has sold one or both properties under his power as 
mortgagee; see Selby v. Pomfret, stipra, 1861, 3 De G., F. & J. 595 ; Cffach- 
nail V. Janson, 1871, 11 Ch. D. 1, where a first mortgagee claimed the pro- 
ceeds of sale by a second mortgagee, and on being paid, handed over to . 
the second mortgagee a separate equitable security, and it was held that 
the second mortgagee was entitled to consolidate; and see Marshall v. 
Shrewsbury, 1875, L, E. 10 Ch. 250, where the mortgagee, claiming to con- 
solidate, had agreed to sell both properties. 

In Griffith v. Pound, 1890,45 Ch. D. 553, it was allowed where the 
mortgagee, claiming to consolidate, had given notice to pay off the money 
owing on one of the mortgages. 

As against Sureties , — The holder of two mortgages cannot consolidate 
against a surety for one of them of whose rights he had notice when he 
took one of the mortgages, e.g. if the surety joined in the mortgage deed 
{Bowker v. Bull, 1851, 1 Sim. N. S. 29; see also Forbes^. Jackson, 1882, 19 
Ch. D. 615). But it has been held that he can do so if, when the mortgages 
united and his claim to consolidate accrued, he had no notice {In re 
Toogood, 1889, 61 L. T. 19). 

Mortgages in different Rights , — In Cummins v. Fletcher, 1880, 14 Ch. D* 
699, James, LJ., said, there can be no consolidation between a mortgage by 
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A. loir his^own debt, and a mortgage by A, and B. of other property for their 
partnership debt (see also observation by tlie same judge in In re Baggett^ 
18^, 16 Ch. D. 110, see p. 119). See Mortgage for authorities. 


Consolidation of Statutes. — The term " consolidation,” as 
applied to statute law, means the combination in a single measure of 
enactments relating to the same subject-matter, but scattered over different 
Acts. 

For this purpose mere paste and scissors consolidation seldom suffices. 
Its result would be, in many cases, alteration of meaning. It also tends t6 
prolixity and ambiguity. 

Literal reproduction often means substantial alteration. An Act of 
Parliament spealcs with referetice to the time at w'hich and the circum- 
stances under which it is passed. The language of three hundred or even 
of fifty years ago would often have an entirely different meaning if repro- 
duced in an Act of the present day. The mere collocation of enactments of 
different dates alters the sense. 

The enactments to be reproduced are often unduly prolix, and even 
where that is not so, the net result of a long scries of amendments of the law 
can frequently be summed up very briefly. 

The language of different Acts, even when they relate to the same sub- 
ject-matter, is often not uniform. The same ex))ressions are differently 
defined, and are given different meanings by the context. Hence alteration 
of language is necessary for the sake of (dearness and consistency. 

For all these reasons the work of consolidation can seldom be effected 
mechanically. The law has to be re-written in such a form as to preserve 
its substance whilst altering its form. But care has to be taken to prer 
serve the material language, unless there is any special reason for altering 
it, and specially to preserve, if and as far as possible, expressions on whiidi 
a judicial construction has been placed, or which have accpiired a particular 
signification in practice. 

It is, however, rarely possible to re])rodu(je existing statute law without 
some slight alteration of substan(5(\ Ambiguities and inconsistencies have 
to be removed; modern machiiKuy has to be substituted for luachinery 
which has become obsolete or inconvenient. Alterations of this kijid may 
properly be described as necessarily incidental to the process of cousolida^ 
tion; and, if their nature is fully and fairly explained, objection will 
probably not be raised on the ground tfiat the measure goc^s beyond the 
proper scope of consolidation. A consolidation bill (uight therefore to be 
accompanied by a memorandum and notes on clauses showing what altera- 
tions of this kind are made by the bill. 

In order to make sure that the existing enactments have been fully 
reproduced, and that nothing has been overlooked, a reference to each section 
reproduced is usually given on the margin of each reproducing clause, and 
there is also a separate table of the enactments repealed and superseded, 
showing where each repealed section is reproduced, or if it lias not been 
reproduced, on what ground it has been omitted. There is thus a double 
check on the accuracy of the consolidation. Tlie marginal reference shows 
whence the new law is derived ; the table of comparison shows how the 
existing law is accounted for. 

Experience shows that under existing conditions of English parlia- 
mentary government, consolidation should not be combined with sub- 
stantial amendment of the law. Where a bill aims both at consolidation 
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and at amendment, it is praxstically impossible to confine proposals for 
amendment to the new provisions as distinguished from those which are 
merely reproductions of existing law. The whole bill becomes open to 
criticism and amendment in committee, and if the subject is in the least 
degree contentious, the chances of passing it are very small. 

Where amendment of substance as well as of form is needed, one of 
three courses may be adopted. An amending bill may be introduced, and, 
when passed, followed by a consolidation bill. Or, when the provisions 
of the amending bill are past the committee stage, they may be embodied 
in a consolidation bill. This course was adopted with the Housing of the 
Working Classes Act, 1890, and the Public Health (London) Act, 1891, but 
is attended by many risks, and is difficult to combine with the more recent 
j)ractice of referring consolidation bills to a joint committee of both 
Houses. Or, lastly, it may be more expedient to make consolidation pre- 
cede substantial amendment, an assurance being given that re-enactment of 
the existing law is not in any way to prejudice or preclude future amend- 
lueiits. The fact is that simplification of the form of the law facilitates 
amendments of substance. 

There is often difficulty in determining the boundary lines of a con- 
solidation bill, in saying what enactments it should or it should not 
reproduce. Each bill of this kind ought to be regarded as a chapter in an 
ideal code, and considered in its relations to kindred branches of the 
law. It should be considered before a provision is inserted, whether 
it might not find a more appropriate place in another chapter ; before it is 
omitted, where else it could be better placed if kindred branches of the law 
were consolidated. Put theoretical considerations of this kind must often 
give way to considerations of policy. It is frequently better to have 
incomplete consolidation than no consolidation at all, and to avoid enact- 
ments which it would be dangerous under existing circumstances to touch. 

The headings of the index to the statutes will often suggest what 
enactments should be combined in a single consolidation bill. It may be 
convenient to have a separate table showing what enactments, though 
related to the subject-matter of the bill, are left outstanding, and for what 
reasons they are so left. 

It will be observed from what has been said that the task of consoli- 
dating the statute law, if properly performed, is usually one of considerable 
labour and difficulty. It involves on the part of the draftsman accurate 
knowledge both of the past history and of the present state of the law. 
He must know not merely the letter of the law, but how it is interpreted in 
])ractice, and for that purpose must derive assistance not only from judicial 
ilecisions, but froih the practical knowledge of those engaged in the adminis- 
tration of the law. 

And when a measure of this kind hits been prepared there is difficulty 
in getting it through Parliament. Governments are naturally reluctant to 
make themselves responsible for a class of measures for which there is 
no great demand, and members of Parliament are reluctant to take measures 
of this kind on trust, and are too apt to regard them as convenient oppor- 
tunities for suggesting substantial amendments of the law. For the purpose 
of meeting these difficulties, the experiment has receiftly been tried of sub- 
mitting consolidation measures to the joint committee of Lords and 
Commons, which was originally established for the consideration of statute 
law revision bills, with instructions to examine the measures for the purpose 
of seeing how far they are accurate reproductions of the existing law. 
Under this system the responsibility for deciding the difficult questions 
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wiioh are sometimes raised by the juxtaposition of enactments in different 
statutes, and for determining whether a particular .construction should be 
placed on an ambiguous expression or whether it is safer to ‘'con- 
solidate the doubt,” rests with the committee. The experiment was 
eminently successful in the year 1894, when it resulted in the passing of 
four important consolidation Acts, including the Merchant Shipping Act 
with its 740 sections and 22 schedules. With respect to this Act, the joint 
committee reported that the bill as passed by them “ reproduces the exist- 
ing enactments, with such alterations only as are required for uniformity 
of expression and adaptation to existing law and practice, and does not 
embody any substantial amendment of the law.” rarliament accepted this 
report as satisfactory, and the measure passed through the House of Com- 
mons without any difficulty or delay. Subsequent attempts to pass, 
measures of consolidation haye been less successful. However, in spite- 
of the difficulties adverted to above, a reasonable number of consolidation 
measures have l)een passed within the last quarter of a century. Among 
them may be mentioned those relating to tlie (yoinage, the National Debt,. 
Stamps and Stamp Duties, the (Justoms, the Management of Taxes the 
Slave Trade, Public Health, Weights and Measures, the Militia. Sheriffs, 
Coroners, Mortmain, County Courts, Commissioners for Oaths, Factors, 
Lunacy, Foreign Jurisdiction, Foreign Marriages, tlie Housing of the 
Working Classes, Municipal Corporations, Public Libraries, Trustees, 
Copyhold, Diseases of Animals, Merchant Shipping, Friendly Societies. 
Most of these Ac*Xs have been drawui in pursuance of recommendations by 
the Statute Law Committee, and through the agency of tlie Parliamentary 
Counsel’s Office. A list of consolidation measures prejiared and passed in 
recent years will be found in Appendix iv. to the Memorandums on Statute 
Daw Eevision and the Improvement of the Statute Law, which were published 
as a Parliamentary IViper in 1893 (C. 22). 


Conspiracy. — Tins term, unlike combination is always used 
in English law in maid parte, as importing an oflenco or a civil wrong. 

The crime of compiraey seems as such to be jieculiar to English law. 
The Indian Penal Code, with one exception, avoids the use of the word 
“ consmre,” and the punishment as a crime of any conspiracy which does not 
proceed to execution of an illegal act or use of illegal means (Mayne, Crim, 
Law of India, 1896, p. 469). The exception is conspiracy witliin or without 
British India to w'age war, or attempt to wage war, against the Queen, or to 
deprive her of her .sovereignty in British Iiniia, or to overawe by criminal 
force, or the sliow of criminal force the Government of India, or any local 
government in India (s. 121). It was added to the Code in 1870 (Act 
xxvii. of 1870) ly Sir J. Stephen as an equivalent for the Imperial Treason 
Felony Act, 1848 (11 & 12 Viet. c. 12), see 3 Stephen, Crim, Law, 308. 
For all other purposes that Code treats conspiracy as a mode of abetment 
(a. 108), and does not treat a conspiracy as abetment unless there is some- 
thing done or omitted in furtherance of tlie common object which amounts 
at l^st to a preparation for the concerted crime (Mayne, Crim, Law of 
India, 1896, p. 435). • The English conception of the offence is thus stated 
by eminent judge.9. 

“ The offence consists not merely in the intention of two or more, 
but in the (agreement of two or more, to do an unlawful act or to do a lawful 
act by unlawful means. So long as such design rests in intention only it 
is not indictable. When two agree to carry it into effect the very plot is 

VOL. III. 19 



290 


CONSPIliAClY 

4 


an act in itself, and the act of each of the parties promise against promise, 
actus contra actum, capable of being enforced if lawful, punishable if for a 
criminal object or the use of criminal means. And so far as proof goes, 
conspiracy, as Grose, J., said (in i2. v. Brisac, 1803, 4 East, 171; 7 E. E. 
651) is generally ‘a matter of inference deduced from certain criminal 
acts of the parties accused done in pursuance of the apparent criminal 
purpose in common between them. The number and the compact give 
weight and cause danger ’ ” {Mulcahy v. K, 1868, L. E. 3 H. L. 317, WiUes, 
J.). “ Conspiracy di&rs from other charges in this respect, that in other 
charges the intention to do a criminal act is not a crime of itself until 
something is done amounting to the doing or attempting to do some act to 
carry out that intention. Conspiracy, however, consists simply in the agree- 
ment or confederacy to do some act, whether it is done or not. W e very often 
get facts sufficient to establish the guilt of parties to a conspiracy other 
than acts which have been done in pursuance of it, for example, there may 
be a conspiracy to set fire to London in several different places at once, and 
that conspiracy may be fully proved though no part of London has in fact 
been set on fire” (jB. v. Hilbert, 1875, 13 Cox, C. C. 82-86, Cleasby, B.). 

The furthest point to which the legal conception of this offence has been 
stretched was in E. v. de Kromme, 1892, 17 Cox, C. C. 492, where a man 
was held to have been rightly convicted of soliciting another to conspire 
to cheat his employer by selling goods at an under value. It is distinct 
from abetting (see Abettor), attempting (see Attempt), or inciting to the 
commission of an offence. 

In a very large number of cases it is unnecessary to resort to an indict- 
ment for conspiracy. Where the scheme is executed tliere is no need at all. 
Where the scheme has progressed so far as an attempt to commit the offence 
planned, the principal can be indicted for the attempt, and the counsellors 
or procurers (though co-conspirators) can be dealt with as principals where 
the attempt is treason or misdemeanour, or as accessories before the fact if 
it be felony. But where all that is done is preparation and the common 
design is abandoned or frustrated, but the design is such as to create 
a public danger, it may still be expedient to have resort to this criminal 
remedy. But quite apart from criticism of the accepted definition of its 
elements, the motives for resort to prosecution for this offence are too often 
(1) that it renders admissible against the accused a mass of evidence which 
could not be received against them if tried separately ; (2) that it enables 
the prosecution, by putting them all in the dock together, to close their own 
mouths as witnesses for themselves or each other. 

Sir James Stephen {Dig. Crim, Law, 5th ed., 39) deals with conspiracy 
as one of the degrees in the commission of crime, and defines it thus (art. 49) : 
" When two or more persons agree to commit any crime they are guilty of the 
misdemeanour called conspiracy whether the crime is committed or not, and 
though in the circumstances of the case it would be impossible to commit 
it.” This definition is by no means wide enough to cover all cases of 
indictable conspiracy. On the one side, it contains no reference to the 
statutory exceptions which make certain conspiracies felonious ; on the other, 
the use of the limiting word “crime” narrows the established judicial definition 
of a conspiracy, which does not require that the act agreed to be done should 
be criminal if done by one person. And later on in his Digest he enumerates 
particular forms of common law conspiracy as substantive offences which 
would better appear as illustrations of thp offence when adequately defined— 
c.g. art. 97 (seditious conspiracy), art. 15 {a) (conspiracy to defeat justice), 
art. 178 (conspiracy to carry out acts regarded by the judges as injurious 
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to llffi public), art. 195 (conspiracy to defile a w6man), art. 365 (conspiracy 
topbeat, defraud, or extort), art. 440 (conspiracies to do an “unlawful” act 
in testraint of trade). The adoption of this classification by so eminent a 
jurist is evidence that the complexity of the subject tranunelled even his 
vigorous intellect, and that even he had failed to construct out of the case 
law of centuries any coherent and united classification of the judicial dicta 
as to the nature and limits of conspiracy as a crime, althougji, as is shown 
by his historical account of the offence (3 IlisL Crim, Law, 201), he had fully 
grasped the nature of the subject. 

The classifimtion of conspiracies in the ordinary text-books (Archbold, 
2l8t ed., 1100) is (1) falsely to charge another with a crime punishable at 
law either from a malicious or vindictive motive or feeling towards the party, 
or for the purpose of extorting money from him ; (2) wrongfully to injure 
or prejudice a third person or any body of men in any other manner ; (3) to 
commit any offence punishable by law ; (4) to do any act with intent to 
prevent the course of justice ; (5) to effect a legal purj) 08 e with a corrupt 
intent or by improper means ; (6) to wliich may be added conspiracies or 
combinations by employers or workmen in the course of trade disputes, f 
Of these (1) and (4) are in substance the same ; so are (2) and (6) ; and (5) 
closely approaches them. 

The only way to test the accuracy of the classifications of the jurist and 
the text-writer ife to examine the history of the offence, which illustrates in 
a remarkable manner the continuous growth of judge-made law in the 
supposed interests of the community or the ruling classes and of the power 
and prerogative of the Crown. 

In the Parliament Roll for 1290 (1 Rot. Pari. 48 a) is recorded a petition 
and answer as to officers of the city of London charged with conspiracies 
and machinations, and directing their amotion pending the trial of the 
comi)laint ; and (1 Rot. Pari. 59) reference is made in a petition to John of 
St. Helens, formerly of counsel for the Abbot of Al)ingdoii, who had been 
discharged {amotiis) on the Berkshire eyre for conspiracy. 

In 1293 (1 Rot. Pari. 96) occurs an ordinance concerning conspirators 
(not in Rev. Statutes), which shows that conspirators could be fined and 
imprisoned : — 

“I)e illis qui conquer! v(duerint de conspiratoribus in patria 
maliciQse mover! procurantibus, ut contumelie braciatoribus {sw), placita ilia 
et contumelias ut campi partem vel dliquod aliud commodum inde habeant 
malitiose manutenentibus et sustenentibus veniant de cetero coram justic. ad 
placita Domini Regis assignatis et ibi securitatem de querela siia conveniant. 
Et mandetur vice comiti per brevi capitalis justic. et sub sigillo suo quod 
attachientur quod sunt coram Re^gc ad certum diem : et fiat ibi celeris justitia 
et illi qui de hoc convicti fuerint jmniantur graviter juxta discretionem 
justicioriorum predictorum per prisonam et redemptionem aut expectant tales 
querentes iter justic. in partibus suis si voluerint et ibidem sequantur, etc.” 

The apparent effect of this is to make conspiracy a plea of the Crown. 

It next appears in the Articuli super Chartas (1300, 28 Edw. i. c. 10), 
where it is stated that the king had already awarded a writ out of the 
Chancery in right of conspirators, false informers, and evil procurers of 
dozens assizes, etc., atd where a further remedy is granted by allowing the 
justices in eyre or the judges of the Superior Courts when they go into any 
county to award inquests in respect of these wrongs without writ. This 
Act provides a civil and not a criminal remedy. The ordinacio de Conspira- 
toribus or Diffinitio de Conspiratoribus, attributed to 1305 (33 Edw. i. st. 2, 
Ruffhead, 1 &v. Stat. 2nd p. 61), does not create the punishment of con- 
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Bpiracy, which depends on the provisions of 1292, but merely defines con- 
spiracy as then understood by king and Parliament. Conspirators be they 
that do confeder or hind themselves hy oath or ewewmt or other alliance that 
every of them shall aid and sustain the enterprise of the other falsely and 
maliciously, to indict or cause to be indicted or falsely to acquit people, or 
falsely to move or maintain pleas, and also such as cause children within 
age to appeal men of felony (see Appeal of Felony), whereby they are 
imprisoned and sore grieved, and such as maintain men in the country with 
liveries or fees for to maintain their malicious enterprises and to drown the 
truth; and this extendeth as well to the takers as the givers; and 
stewards and bailifis of great lords, which, by their seignory office or power 
undertake to maintain or support pleas or quarrels for parties other than 
such as touch the estate of their lords or themselves ” (i.e. act corruptly 
or extortionately or partially in their office). The (jrainance concludes 
with a direction that the justices assigned to hear felonies and tres- 
passes in the several counties of England shall have a transcript. 
Except these last words, there is nothing in the ordinance declaring that 
conspiracy as defined is a misdemeanour. But no doubt it should be read 
with the provisions of 1292 and 1300 as applying both to pleas of the Crown 
and private remedies. The mischief at which it was directed was evidently 
the substitution of combinations to prevent justice in the king’s Courts, 
which had then apparently begun to take the place of the settlement of 
disputes by private force, and the context of the ordinance in the statute- 
book which associates the offence with barratry, champerty, and maintenance 
supports this view. An Act of uncertain date printed l)y Kuffliead as St. 
33 Edw. I., and styled the Statutum dc Gonspiratorihus (1 Eev. Stat., 2nd 
ed., 77), does not contain the term conspiracy, nor any word specifically 
applicable to it either in its civil or its criminal aspect. 

By 1306 (I Eot. Pari. 201) it is clear from the use of the word indktati 
in a petition that conspiracy was treated as an indictable offence, and it is 
there classed with other trespasses {transgressiones). llie answer to the 
petition is the foundation of what is called the villainous judgment, as it 
forbids the putting upon any jury, inquest, or assize, a person convicted of 
making false confederacies, for maintaining falsehoods or procuring themselves 
for gain, to be put on an inquest before any officer of the Crown, to maintain 
a false party or accepting bril)es from either side. This rule w^s more 
formally enunciated in 1314 (8 Edw. ii., 1 Hot. Pari. 289), by what in form 
seems to be a statute. It permits the convicted conspirator to appear in Court 
only in his own cause, and gives a writ out in Chancery for disobedience 
to its provisions. It was repeated in 1315 (1 Kot. Pari. 299), and extended 
in 1344 (2 Eot. Pari. 142). Mr, Justice Wright says that this judgment 
was the ordinary judgment in attaint (see B, v. Spragge^ 1760, 2 Burr. 996, 
1027), and the word attainted is actually used in some of the cited entries ; 
but the offence being a misdemeanour the common law Courts could not 
attaint the accused of their own authority, whence no doubt the parlia- 
mentary directions above cited (see Hawk., P. C., bk. i. c. 72, s. 9). The 
sentence of ^eater excommunication was also fulminated against con- 
spirators in this year (4 Eot. Park 421). In 1344 is recorded perhaps the 
earliest case of a trade conspiracy (1 Kot. Park 202), a conviction and fine 
before the King's Council for renewing {qu, reforming) a trade guild in 
York, and a consequent attempt to exclude the offenders from their burgess 
rights, which was stopped by the king. 

The criminal and the civil remedy are distinctly recognised as enforceable 
■ in 1331, when directions were issued for a commission to inquire, hear, or 



CONSPIRACY 


293 


detemine, as well at the suit of the Crowu as that of the party, all 
conspiracies, etc., committed from 1 Edw. ii. (2 Rot. Pari. 60). And in 1343 
(2 Bot. Pari. 137) all forms of conspiracy and confederacy were put by 
the commission of the peace into the jurisdiction of the justices ; Imt this 
cannot be read as widening the definition of the offence (see 2 Co. Inst. 
383, 562). 

It is to be noted that the appearance of those parliamentary entries 
points to the novelty of the crime, and the absence of any adequate 
remedy at common law. This is consistent witli the evidence of early 
writers on law’. Bracton (de Aeiionibus, lil». hi. c. 5, f. 105) says: “Facta 
piiniuntur ut furta, homicidia ; scripta, ut falsa et libelli famosi : consilia 
lit conjurationes/* and (dc Coroiia, lib. iv. c. 12. 20. 13) in sjieaking of 
accessories, “ because where a ])rin(*ipal has no existence tilings conse(|uent 
on it have no place, as may lie said of precept conspiracy and the like, 
because these things may occur without any act, and are sometimes punished 
if an act follows on them, Imt without any act not so, as is said : “ quid enim 
obfuit conatus cum injuria nullum efiectum. Nec etiam obesse iiryeceptinu, 
eonspiratio, pneceptum et consilium, nisi factum subsequatur ? 

The Mirror of Justices (apparently written about 1290, see 7 Held. Hoc. 
Pub. XXV.) merely speaks generally of all manner of conspirators as to be 
included in presentments on view of frankpledge. The latter statement is 
w’ithout autliority, and that of Bracton, so far as it goes, indicates that in 
his day conspiracy wiis only regarded as an aggravation of a crime, and tliat 
iintil some public or iirivate wrong had been caused by some act there was 
no punishment. And this doctrine appears to have been maintained till 
1611, when it was ousted, by the application of more bad reasons in Ijxtin : 
“quia quando alicpiid prohibetur, proliibetnr et id per ipiod pervenitur 
ad illud : et affectus punitur, licet non sequatur efiectiis.'' This ejiigram 
in the form of a Baconian apoplithegm is made to do duty for an 
argument; and the Court, indeed, strained for purposes of repressive 
justice the saying “qui vent le fin vent les moyeiis'*; thougli criminal 
justice is properly concerned wdth acts cou])led with intention, and not wdth 
mere volitions, wliose appropriate censure, if any, belongs to religion or 
morals and not to law’. But it is curious that the extension of the offence 
of conspiracy into its present form began in 1011 in that Court of criminal 
equity, ^he Star Chamber, and that the King's Bench claimed in 1010 and 
ultimately absorbed its jurisdiction, and set itself upas c?«,s/os morum, juttriw. 
Up to this time, speaking generally, and apfirt from the Statutes (»f Uibourers, 
the only conspiracies known to the law or commonly treated as crimes 
were conspiracies to pervert, obstruct, or defeat the course of justice, or 
by officials to defeat or delay justice or to extoi t under colour of office. 

Mr. Justice Wright (on CWspVacirs, p. 6) conclusively shows that it w’as 
not until the Poulterers case, 1611, 9 Co. Rep. 55 Cam. StelL, that it was 
established that the agreement for a consi)iracy within 33 Edw. i. was 
indictable as a substantive offence, even w hen nothing had been done to 
execute it. The stages of development were — 

(а) A conspiracy to accuse falsely of felony, for w^hich no legal reme<iy 

was available until after acquittal; 

(б) A conspiracy to accuse, etc., for which a criminal remedy was 

available, even if a grand jury ignored the bill {Sydenham v. 
Keilaway, 1574, Cro. (2) 8) ; 

(c) A conspiracy to accuse, etc., which stopped short of sending up 
the bill, for which a criminal remedy was held available ( The 
Poulterers case, 1611, 9 Co. Rep. 55). 
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When the ordinances against conspirators were promulgated, perjury was 
rather a matter of ecclesiastical cognisance than for punishment by the 
king’s Courts. Persons who brought unfounded actions or false appeals were 
ajnerced pro /also clamore for the benefit of the Crown ; but indictments for 
perjury were rarely if ever used before the sixteenth century. They rendered 
proceedings for conspiracy unnecessary where false evidence was actually 
given, as the perjurer and the suborner of perjury could be dealt with, without 
resort to the ordinance of conspirators. 

The Courts next took cognisance of conspiracies to accuse of crime, 
whether for malice or extortion, even where the conspirators neither intended 
nor attempted to take legal proceedings in support of the accusation {K v. 
Spragfje, 1760, 2 Biirr. 996, 1027 ; Mo/cdanieVs case, 1755, Post. Cr, Law, 
121 ; 10 St. Tri. 417) ; but the gist of this and any oth^r consultation or 
agreement to accuse of crime, or of a false fact, has always been that it was 
not to further justice nor to support a charge honestly, and, on reasonable 
grounds, believed to be true, but to utilise a false charge from motives of 
malice or revenge or pecuniary greed {R, v. Rest, 1705, 2 Kaym. (Ld.) 1167 ; 
B, v. Kimurslcy, 1719, 1 Stra. 193). This head of conspiracy has been further 
extended to a combination by justices to certify falsely that a highway was 
in repair, in order to influence the Court of King’s Bench (i?. v. Mawley, 
1796, 6 T. E. 619 ; 3 E. E. 282), and generally to all combinations to obstruct 
justice, whether by suborning or trejianning witnesses, or enabling offenders to 
escape (see Wright on Conspiracies, pp. 30, 31), or by compouiKiing a felony 
(see Theft Bote), or apimrently by compounding or stilling a misdemeanour 
in respect of which a prosecution has been connnenced. 

A combination to enforce by legal process a pretended debt is a con- 
spiracy within the words of the ordinance of Edw. i., bub as late as 1883 was 
solemnly discussed and even made subject of an appeal, without any reference 
arguendo to the ordinance {B. v. Tayior, 1883, 15 Cox, C. C. 265, 268). 

A conspiracy to charge a man as tlie reputed father of a bastard (Hawk., 
P. C., bk. i. c. 72, s. 2) seems to fall within 33 Edw. i., as it involves legal 
proceedings of a quasi-criminal character to establish his liability to maintain 
the child, or to libel the alleged parent. 

The decision in the Poulterer's wise, 1611, 9 Co. Eep. 55, while it enabled 
the Courts to strike at a combination, which, if executed, would certainly 
be criminal before tlie criminal purpose had advanced beyond agreement 
(see B, V. Kimicrsley, 1719, 1 Stra. 193), fell very far short of defining 
conspiracy as it is now understood. 

The next step in development was the proposition that “all con- 
federates whatsoever wrongfully to prejudice a third person are highly 
criminal” (Hawk., P. C., bk. i. c. 72, s. 2). This goes beyond the particular 
manner and means specified in the ordinances, and leaves the lawyer to 
ascertain whether “ wrongfully ” refers to crime, tort, or breach of contract, 
and appears to have been the product of the post-Eestoration judges prior to 
Lord Holt. 

Conspiracy to commit a Crime . — ^The eighteenth century decisions in the 
main are confined to cases of conspiracy to commit what would be an offence 
it done by an individual, which was determined in the seventeenth century 
to be a criminal offence (Wright on Conspirowy^ p. 26)! 

, It is now firmly established that an agreement to commit any offence 
is an indictable conspiracy, whether the principal offence is punishable on 
indictment or summarily, and even it would seem when it is a mere breach 
pf a by-law or petty police regulation {B. v. Pollman, 1809, 2 Camp. 229 ; 
11 E. E. 698 ; B. v. Whitchurch, 1890, 24 Q. B. D. 420). 
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^Conspiracy to commit treason was at first not more than a misdemeanour, 
was soon merged in the principal offence by application of the rules as 
to overt acts, and that there are no accessories in treason (Post. Cr. Law^ 
195, 197 ; B. v. Hensey, 1758, 1 Burr. 642 ; R, v. de la Matte, 1781, 21 St. Tri. 
687 ; B> V. Stone, 1796, 6 T. E. 527 ; 3 E. R. 253), and it was made punish- 
able as a felony at the election of the Crown by the Treason Felony Act, 
1848 (11 & 12 Viet. c. 12, s. 7 ; Mulcahy v. B., 1868, L. E. 3 H. L. 306); 
and see Treason. 

Conspiracy to murder is a statutory misdemeanour (24 & 25 Viet. c. 100, 
a 4), punishable by penal servitude from three to ten years, or imprisonment 
with or without hard labour for not over two years (54 & 55 Viet. c. 69, s. 1). 
The offence is committed whether the intended victim is or is not a British 
subject, and whether he is or is not within the Queen’s dominions. ‘ Thia 
addition was made in the Act of 1861, because of tlie doubts and difficulties- 
as to the law raised by jB. v. Bernard (1858, 1 F. & F. 240 ; Euss. on Crimes,, 
6th ed., vol. i. p. 511). 

Seditious conspiracy is a combination for political objects, to assemble- 
unlawfully, or commit sedition, i.e, to resort to attempts falling sho^'t of 
treason, by violent language or show of force, or to traduce and vilify the 
government or the legislators, and excite disaffection, or to efFect any public 
object of an evil character, ie, inconsistent witli tlie public peace, and the good 
government of the country, or the politicfil opinion of the judge or jury (2 
Stephen, ffist Crim. Law, 380, 381). The first prosecution for this offence 
was in 1795 (iU. v. Redhead Yorkc, 25 St. Tri. 1003). Prosecutions w'ere 
common in this country up till 1850, and in Ireland up to a much later date 
(see B, v. ITunt, 1820, 1 St. Tri. N. S. 171 ; R. v. ff Connell, 1843, 5 St. Tri. 
N. S. 1). Tlie overt acts usually charged or put in evidence to establish 
the offence are meetings to hear seditious and inflammatory speeches (see* 
Sedition). This branch of conspiracy is to some extent regulated by statute. 

The Unlawful Oaths Act, 1797 (37 Geo. ill. c. 123) makes it felony (s. !)■ 
“ to administer, or cause to be administered, or aid or assist, or be present at,, 
and consenting to, the administering or taking any oath or engagement 
purporting or intended to bind the j)erson taking the same, to lie of any 
association, society, or confederacy formed for any mutinous or seditious 
purpose, or to disturb the public peace . . . or not to inform or give evid- 
ence qgainst any associate, confederate, or other i)er8on, or not to reveal or 
discover any unlawful combinatioiror confederacy.” This Act supplements 
the law of treason, misprision of treason, and conspiracy . to commit treason 
(s. 7). The Corresponding Societies Act, 1799 (39 Geo. III. c. 79), prohibits 
a large number of societies and confederacies as unlawful combinations. 

Mr. Justice Wright (on Corispiracies, p. 28) examines separately the 
CAses of combination against government. Most of these combinations 
are really agreements to commit a public offence, sucli as treason, sedition, 
peculation, or fraud on the revenue. Combinations not to pay taxes were 
treated in 1340 (1 Eot. Pari. 1176) as conspiracies; but the leading revenue 
case is R, v. Starlhiy, 1665, Sid. 174, on a combination to dej)auperate 
the farmers, of the Crown revenue of excise, though the acts done would 
apparently have been criminal apart from conspiracy, under the wide juris- 
diction of the Court bf Exchequer for the protection of the public revenue. 

Combinations against public morals or decency in one sense fall within 
the class of conspiracies to commit crime, inasmuch as the acts, if not offences 
under the common or statute law in respect to which conspiracy has been 
charged, are in most if not all cases punishable in the ecclesiastical Courts, 
fornication or adultery, which also involves what is always termed un- 
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lawful carnal intercourse (B. v. Zord Grey, 1682, 9 St. Tri. 127; B, v. 
Belaval, 1763, 3 Burr. 1434 ; B, v. Hears, 1851, 2 Den. C. C. 79 ; B, v. 
Howell, 1864, 4 F. & F. 160). The Criminal Law Amendment Act, 1885, 
punishes the commission by individuals of a number of acts previously 
punishable only as conspiracies. 

Conspiracies to Cheat and Defraud, — The law was for a long time un- 
certain as to what cheats were indictable, and what subject to civil remedies 
only (see Cheat). While the uncertainty existed the judges extended the 
law of conspiracy to combinations to cheat and defraud by means of any 
false representation, whether it amounted to an indictable cheat or only to 
a deceit or fraud for wliich an action at law or a suit in equity could be 
brought {B, v. Warhirton, 1870, L. K. 1 C. C. li, 274). This form of con- 
spiracy is that most commonly prosecuted, inasmuch as it, enables the law 
to reach cases where the statute law as to false pretences does not apply, 
and where the object of the agreement is utterly fraudulent, but the 
proposed deceit from one cause or another fails or is abandoned. 

Where the fraud is to be effected by legal i)ro(jeedings the offence is 
within 33 Edw. i; where it is extrajudicial it is in many cases a con- 
spiracy to commit crime, but in some a conspiracy to commit a mere civil 
wrong. For particular itistances of proceedings for these conspiracies, see 
Archbold, 6V. FL, 21st ed., 1100. Tliose of most practical importance are 
B, V. Kmi*ick, 1 843, 5 Q. B. 49, a conspiracy to get money l>y a contract to 
be obtained by false pretences; B, v. Orrmn, 1880, 14 Cox, 0. C. 371, a 
conspiracy to get goods on credit not meaning to pay for them ; B, v. 
Aspinall, 1876, 1 Q. B. D. 730, a conspiracy by company promoters to cheat 
those of the public who could be attracted by their advertisements ; B, v. 
de Berentjer, 1814, 3 M. & S. 67 ; 15 li. 11. 415, a conspiracy to affect the 
price of stocks by false rumours. 

Combiriations to Injure Individiials othc'nvisc than hy Fraud. — The widest 
extension of the definition of conspiracy is that which includes within its 
scope combinations which are not treasonable or seditious, and contain no 
element of fraud, but involve violation of the private rights of individuals 
in a manner which, if done l)y a single person, would give a civil though not 
a criminal remedy against the perpetrator. 

These consj)iracies have been made punishable by the construction put 
on the word “ wrongful in Hawkins’ detinition (ante, p. 294), by extending 
it from criminal acts to acts amounting to a merely civil injury. In the 
opinion of Mr. Justice Wright the inception of this development lies on 
the misunderstanding of B, v. Starling {ante, p. 295) ; and the acceptance 
of the opinion of Hawkins, without adequately testing the data upon which 
it was founded, and his analysis of the decision, goes strongly to show that 
as a general rule, a combination to injure a private person is not criminal 
unless the means to be used are criminal, i.e. that this form of conspiracy 
is really only a consjiiracy to commit a crime (Wright on Conspiracy, ‘ 
37-43). Tliis explanation, while in accord with modern criticism of the 
law, cannot receive judicial acceptance without overruling a good many 
decisions, which are only justifiable on the assumption that the agreements 
to use unlawful as distinct from criminal means are- punishable, though 
such a definition of crime practically makes all joint tort feasors criminally 
liable. And it is undoubtedly in conflict with the view of Sir William Erie 
in B. V. Bowlands, 1851, 17 Q. B. 671, expressed again before the Com- 
mission of 1867, that a deliberate combination to injure a man in his civil 
rights is criminal; and with the case of Lumley v, Gye, 1853, 22 L. J. 
Q. B. 471, now under review in the House of Lords in Jdlen v. Flood. 
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: JCon^^ in ReMraint of Trade and Freedom of Contract — The main 

contest, partly, forensic, partly political, has raged round the question of 
conspiracy in furtherance of trade disputes, and the sclienies of the agrarian 
and political agitators in Ireland {U, v. Parnell, 1881, 14 Cox, C. 0. 508). 
The controversy which has long raged and still rages on this subject arose 
first out of “the mediteval doctrines as to regulation of wages and con- 
federacies of workmen accepted by legislators until the beginning of the 
present century ” (Pike, Hist Crim. ii. 436). 

There is strong reason for believing that agreements in restraint of 
trade were in the Middle Ages regarded not merely as unlawful in the sense 
of being unenforceable (see Mogul case, [1892] A])}). Cas. 28), but as criminal, 
quite independently of combination (see 3 Stephen. Hist Crim, Lait\ 199-201 ; 
Wright on Conspiracies, 43). But such combinations were not conspiracies 
within the ordinaho de Conspiratorilms, nor is there any trace of their having 
been regarded as oflences at common law. 

Combinations or conspiracies artificially to raise or dej^ress prices, ajmrt 
from the use of fraud or falsehood, were certainly dealt with as criminal 
offences, quite apart from considerations of the public revenue; but so long 
as forestalling, engrossing, and regrating were crimes, the (‘onspirary was a 
mere matter of aggraA ation rather than an inde})endent offence, or if re- 
garded as an offence was in tlie nature of an attem])t to do what would be 
a crime if doiny by one person. Since the abolition of the princi])al oifences 
(7 & 8 Viet. c. 24, ss. 1, 2) such combinations are now indictable only (1) where 
the facts bring this within the category of conspiracies to cheat or defraud 
{R, V. dc Bcrenger, 1814, 3 M. & S. 67 ; 15 E. K. 415 ; R. v. Aspinall, 1876, 

1 Q. B. D. 730; 2 Q. B. D. 48; Scott v. Bronm, [1892] 2 q. B. 724); (2) 
where the conspiracy is to spread a false rumour with intent to enhance or 
decry the price of goods, or to prevent or endeavour to j)revent by force or 
threats the bringing of goods to fair or market. This view of the law 
seems to be established by the opinions of the Taw Lords in the Mogul 
case, [1892] App. Cas. 25 ; see also S. C. i)er Lord Coleridge, C.J., 21 Q. B. J), 
at ])p. 549, 550. 

The notion of the criminality of agreements in restraint of trade has 
during this century receded from the English Courts almost passu with 
the growth of the economical doctrines as to the freedom of trade ; ie. trade 
may be fettered by combinations of employers or workmen, or by syndicates 
or trusts, but not by revenue regulations or i>rotective enactments (see 
Nordenfelt v. Maxim-Nordenfelt Co., [1894] A])]). Cas. 535). 

Sir James Stephen (3 Hist Crivi. Law, 226) seems to be right in saying 
that the common law in nf) way interfered with tlie right of masters or free 
labourers to combine for their own trade interests. Indeed, the mediieval 
trade guilds are standing instoices of such combinations. Tlie series of 
Acts (beginning with 23 Edw. ill. in 1 349, and going up to the Statute of 
Labourers, 2 & 3 Edw. vi. c. 15) against combinations by workmen to raise 
wages, appear to have been passed in the view that tlie common law did 
not punish such combinations ; and even until the end of the seventeenth 
century indictments for this form of conspiracy are framed contra formam 
statutorum ; i.e. the criminality of the combination was understood to be 
derived from the statutes, and not from the now established notion that 
conspiracy was a common law offence. Similar legislation restricting the 
freedom of labourers to demand a rise in wages and prohibiting combinations 
(irrespective of any question of riot, unlawful assembly, or sedition) was 
frequent from the time of Elizabeth until the end of the eighteenth century 
(3 Stephen, Hist. Crim. Law, 205, 206), when a general Act (40 Geo. ill. c. 60) 
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forbade any combination, by any workmen for the purpose of raising wages. 
Such legislation requires justification to modem notions of freedom of 
contract and trade ; but the legislator of last century may find his excuse 
in Benjamin Franklin’s description {Memoirs, iii. 315, May 14, 1768) of 
the effect of trade disputes on London : “ . . . Even this capital (London) is 
now a daily scene of lawless riot. Mobs patrolling the streets at noonday, 
some knocking all down that will not roar for Wilkes and liberty. Courts 
of justice afraid to give judgment against him. Coalheavers and porters 
puiling down the houses of coal merchants that refuse to give them more 
wages; sawyers destroying sawmills; sailors unrigging outward bound 
ships (see 33 Geo. ill. c. 67), and suffering none to sail till merchants agree 
to raise their pay; watermen destroying private boats and threatening 
bridges.” 

The Act of 1800 was repealed in 1824 (by 5 Geo. iv! c.* 95). Prior 
to 1825 there is no decision, except, perhaps, the Journeymen Tailors of 
Cambridge, 1721, 8 Mod. Ca. 10, which appears to treat a combination to raise 
wages as a common law offence (3 Stephen, Hist Grim. Law, 209), 
and only a few dicta to the effect that such a combination can be de- 
scribed as unlawful (see K v. Mawhey, 1796, 6 T. E. 619 ; 3 E. E. 282). 

The opinion of Sir W. Erie and those of Sir J. Stephen and Mr. 
Justice Wright are, however, in conflict on this historical question. The 
Act of 1826, Geo. iv. c. 129, which superseded that of 1824, deals in terms 
only with assaults, intimidation, etc., for interference with the freedom 
of employers or workmen, and left conspiracies to commit any of tlie 
acts prohibited to be dealt with as conspiracies at common law to commit 
a crime (3 Stephen, Hist Grim. Law, 217). There are two conflicting 
views of the effect of this statute — one that all combinations to raise wages 
were criminal at common law, and that the statute created certain 
exceptions; the other, that such combinations were only criminal by 
statute, and that the Act of 1825 got rid of the old statutes and formed a 
new code on the subject (3 Stephen, Hist Grim. Law, 226). Concurrently 
with this conception the opinion prevailed that conspiracies in restraint 
of trade were ofleuces at common law, apart from the enactments referred 
to. The opinion is thus summed up (3 Stephen, Hist Grim. Law, 218): 
(1) that all combinations of workmen to raise wages were illegal, with the^ 
limited exceptions introduced by the Act of 1825; (2) that all coiqbina- 
tions to injure or obstruct an employer in his business, w’hether by his own 
workmen or outsiders, is a criminal conspiracy; (3) that agreements in 
restraint of trade are certainly so far unlawful as to be void, but it is 
uncertain whether they are criminal conspiracies {Hilton v. Eckersley, 1856, 
6 El. & Bl. 47 ; Mogid case, [1892] App. Cns. 25). Bramwell, B., in B. v. 
Druitt, 1867, 10 Cox, C. C. 600, went a step yet further in his summing up, 
and laid it down that an agreement tor co-operation against liberty 
of mind and freedom of will, irrespective of any intimidation or physical 
coercion, is a criminal conspiracy. This ruling, and a decision that trade 
unions were so far illegal, that their funds were not protected under the 
Friendly Societies Acts of 1855 {Farrer v. Close, 1869, L. E. 4 Q. B. 602), 
led to the appointment of a Commission in 1867, which reported in 
1569 (Pari. Pap. 1869), on the law of conspiracy as It affected combina- 
tions of employers or employees for trade purposes, and, in consequence 
of the report, was passed the Criminal Law Amendment Act, 1871 (38 
& 39 Viet. c. 32), which repealed the Act of 1826, and limited conspiracies 
in restraint of trade to conspiracies to do things prohibited by the Act. 
But even under this Act, in the Oas Stokers' case of 1872, it was held 
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« combination to strike suddenly was indictable as a conspiracy to 
li^cdest in business (3 Stephen, Hist. Crim. Law, 225). Consequently, in 
1875, the law was again amended, and the rights of trade unions are 
now regulated by the Conspiracy and Protection of Property Act, 1875 
(88 & 39 Yict. c. 86), under which “ an agreement or combination by two or 
more persons to do or to procure to be done any act in contemplation or 
furtherance of a trade dispute between cmj>loycr$ and %c<yrkmcn shall not 
be indictable, as a conspiracy, if such act, if committed by one person, 
would not be punishable as a crime.” The Act does not apply as between 
rival employers or traders ; but in the first reported decision on that Act 
(iZ. Y.Bauldy 1876, 13 Cox, C. C. 282), Huddleston, B., affirmed that neither 
masters nor men had a right to take any proceedings to require or compd 
other masters or men to adopt their views on any trade question. See Beset. 

Procedure and Evidence. — Conspiracy is triable at Quarter Sessions 
when the offence for the commission whereof tlie conspiracy is formed can 
be tried there (5 & 6 Viet. c. 38, s. 1 ; It v. Latham, 1864, 33 L. J. M. C. 
197). It is within the Vexatious Indictments Act, 1859, and its amend- 
ments (22 & 23 Viet. c. 19; 30 & 31 Viet. c. 35). The proper pTroie of 
trial is the county in which it was formed, or in wliich any of the 
alleged conspirators did any act in furtherance of the common design 
{R. V. Brisac, 1803, 4 East, 164; 7 B. E. 551). The indictment may be in 
perfectly general terms without setting out the overt acts or particulars of 
the conspiracy, but the Court can order particulars to be delivered if desired 
(Post. 6V. Law, 194; Arch. 6V. PI, 2l8t ed., 1103). 

The expression '‘overt act” is most commonly used with reference 
to the offences of treason and conspiracy. Innumerable cases determine a 
series of doings or plottings which have been regarded as an overt act (Arch. 
Cr. PL, 21st. ed., 836, 837), but no judicial attempt seems to have been made to 
define its exact nature. It seems to correspond somewhat to the French 
law term voie de fait (per viam facti\ and to have been originally used 
in contradistinction to what in theology or casuistry or scholastic 
philosophy was termed a mental act, or volition or intention not com- 
municated to the mind or senses of another. From this i)oint of view 
the agreement which is the sine (jud non , of conspiracy is the inter- 
communication of intentions, and that assent of eacli conspirator to the 
wish,or intent and plan of the other which constitutes a common purpose, 
and which cannot be formed \<^ithout some external manifestation of 
the intent or purpose of each conspirator. But “ it is not necessary that 
all the conspirators should l)e in (direct) communication with each other, 
or even that they should know of ejich other’s existence. But they must 
all be acting in furtherance of a common object, and in aceordaiiwc with some 
concerted plan'' (Mayne, Grim. Law of India, 1896, p. 434). 

When the existence of a conspiracy is proved, the acts, writings, and 
words of one conspirator in reference to the common purpose are 
admissible as evidence against the others, whether they were or were not 
proved to be present when the act, word, or writing took place (iZ. v. L&rd 
Preston, 1691, 12 St. Tri. 645 ; R. v. Stone, 1796, 6 T. E. 527 ; 3 E. E. 253 ; 
iZ. V. Hunt, 1820, 1 St. Tri. N. S. 171). Technically, this rule presupposes, 
as a condition pre&dent to its applicability, complete i»roof of the con- 
spiracy; which in practice would lead to a deadlock. But the difficulty 
is got over by receiving that which is evidence against one provisionally, 
and leaving it to the judge at the close of the evidence to rule how much 
of the evidence adduced may be considered by the jury with reference to 
each conspirator. This, if the evidence is elaborate, is a most diflScult task. 
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for the acumen of the judge, and the sifting and classification of the 
evidence to be considered as to each man, is calculated to obfuscate the 
jury, if not to give rein to impressions and prejudices. 

Where two persons are indicted for conspiracy together, and they 
are tried together, both must be acquitted or both convicted (i?. v. Manning^ 
1883, 12 Q. B. 1). 241). But an indictment is good which charges a 
conspiracy between A. and a person or persons to the jurors unknown, 
or a named person who is dead or not amenable to justice, 'and a 
conviction of tlie single person in custody would be valid. 

Persons jointly charged with conspiring together may be tried 
separately if the Court thinks fit. The rule as to the unity of husband 
and wife, coupled with the presumption that a w'ife is under the control of 
her husband, has led to the decision that husband and y^ife cannot be 
indicted for conspiring together (Hawk., P. C., bk. i. c. 72, s. 8). 

Punishment. — Where a conspiracy is made a felony by statute, its 
punishment is regulated by the statute (see 11 & 12 Viet. c. 12). 

The villainous judgment {ante, p. 292) is obsolete, and conspiracy as a 
misdemeanour is punishable at common law by im})ri8onment witliout hard 
labour at the discretion of the (3ourt and (or) fine and (or) sureties to keep 
the peace and be of good behaviour. Hard labour may be imposed where 
the conspiracy is to cheat or defraud, to extort money or goods, falsely to 
accuse of any crime, or to obstruct, prevent, pervert, or defeat the course of 
public justice (14 & 15 Viet. c. 100, s. 29 ; and see 38 & 39 Viet. c. 86, s. 3). 

Civil Proeeedinffs. — The first civil remedy given for conspiracy was 
l)y writ of conspiracy out of the King’s Chancery, of which there 
is no trace before 1290. The ordinance of 1292 (1 Eot. Pari. 96) 
appears to provide for the issue of writs by the chief justice of the King’s 
Bench or the grants of inquests in eyre. The Artie tili super Chartas of 
1300 (28 Edw. I. c. 10) refers to the writs out of Cliancery, and allows the 
gpiiit of inquests on the eyre without writ. And an entry of 1305 (Y. B. 
33 Edw. L, ed. Pike, j). 463) states that writs out of Chancery for falsely 
procuring an indictment were then forbidden ; but that trial of a writ 
granted before tiie veto was allowed (see 2 Co. Inst. 562). But by 1315 the 
issue of the writ out of Chancery seems to have revived (1 Eot. Pari. 320). 
Whatever the mode of their institution, civil suits for conspiracy were 
allowed ; they seem always to have been framed on the ordinances (¥itzh. 
N. B. 114 D.), but they corresponded closely to actions on the case for 
malicious prosecution (see Hawk., P. C., bk. i. e. 72, s. 2, and Archhishop of 
Port’s case, 1330, 2 Eot. Pari. 31), or in some cases to an action of deceit 
or covin to defraud of lands (1315, 1 Eot. Pari. 320) ; but the writ was not 
granted at first, unless the applicant could show that the legal proceeding 
as to which he alleged conspiracy had ended in his acquittal, nor for a mere 
combination to put in false documents. And these suits were totally different 
from the suits which are nov/ occasionally brought for a conspii’acy, which 
usually do not more than allege an ordinary tort committed by joint tort 
feasors under aggravating circumstances, tliough occasionally they are 
attempts to extend the limits of civil responsibility as wide as the sweep of 
the net of the criminal law of conspiracy. See Combinations. 

Whether under the old law or its new developments,* the action will not 
lie for the conspiracy unless it be put in execution ; for in a civil case the 
damage, and not the eornbination, is the gist of the action (Bum, Justice, 
17th ed., 421 ; Clerk and Lindsell on Torts, 2nd ed., 24). Some of the 
old books speak of fine and imprisonment for damages in conspiracy at 
the suit of the party (Hawk., P. C., bk. L c. 72, s. 9). If this be accurate, it 
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iijrn isolated instance of the combination in one proceeding of the Crown 
pr^ecution and suit by the partie civile^ and it is not justified by the terms 
of the ordinances already cited, nor the old commissions {e.g, that of 1331, 
2 Bot. Pari. 60) issued to inquire, hear, and determine “as well at the suit 
of the Crown as that of the party,” all conspiracies, etc. The civil remedy 
was in damages from the earliest time (1315, 1 Rot. Pari. 320). 

[Authoritus , — Wright on Criminal Con^yiracm ; 3 Co. Inst. 174 ; Hawk., 
P, C., bk. i. c. 72 ; Russ, on Crimes^ 6th ed., vol. i. pp. 492-552.] 


ConS'td.bICa — This term is derived from a court oflice of the 
Byzantine Empire, Comes stahuli (Fr. Connctahlc)^ wliicli in meaning was 
originally almost equivalent to marslial. The term, was adoi)ted by the 
Frank kings as the title of the chief officer of the household, wlio ultimately 
as Connilahle de France became commander-in-chief (see Murray, 

English Language, s.v.). It was imported into England at the Conc|ue8t, 
and has been applied to many officials of very different degrees of dignity. 

1. The constable of England or Lord High Constable held tla wame 
position as the constable of France until temp, Henry viii., when Hie office 
ceased to be regularly filled. Appointment is now made only temporarily 
for great occasions, such as coronations. As to the duties, see Constable 
AND MARSirAL{ 

2. Royal ciistles and forts were committed to the custody of constables. 
Such offices were, in some instances, hereditary under royal grant and 
without fee (but see 19 Hen. vii. c. 10, s. 3) ; in others, like the office of 
Constable of the Tower and Windsor and Dover Castles, are given as an 
honourable retirement to high military or political officers. It is in this 
sense that the term is used in Magna Carta (25 Edw. i. c. 20) and in 
Stat. West. 1 (3 Edw. i. c. 7), and it appears in no otlier sense in Bracton 
(de Essoniis, f. 337). 

3. High constables of hundreds seem to liave been creatcnl by the 
Statute of Winchester (1285, 13 Edw. I. st. 2, c. G). Tliere are still 
unrepealed certain statutory provisions in tlie IVilice Rates Act, 1844 
(7 & 8 Viet. c. 33, 8. 8), as modified by the Promissory Oaths Act, 
1868 (31 & 32 Viet. c. 72, s. 121), for the ai)])ointment of liigh con- 
stablgs for hundreds at special sessions held to hear rating apj)eals, and 
as to the declaration of oflice to 'be taken. But by the High C^Jnstable8 
Act, 1869 (32 & 33 Viet. c. 47), provision is made for discontinuing the 
common law office of high consUible of any county or riding, etc., or 
hundred, and for transferring his power and duties to the chief constable 
appointed under the Police Acts, except as to the services of notices, which 
are now effected by the clerks of petty sessional divisions (see Police). The 
Act, however, makes an exception as to high constables who are by law or 
custom returning officers at any parliamentary or municipal election, or are 
charged with the supervision of the electoral register, or in whom any real 
property is vested. * In consequence of these enactments the provisions 
of 41 Geoi III. c. 78, s. 2, as to recouiang a high constable his expenses 
in case of riot and felony, and as to notice to the high constable of claims 
on the hundred, a^e now applicable to the chief constables of county or 
borough police, and not to the common law official. Tlie origin of the 
office of petty constable is also traced to the Statute of Winchester (1 
Black. Com. 355), and the office is distinct from though confused with those 
of headhorough and tithingman and chief pledge (j.i?.). 

4. The duties of the petty constable by custom or statute are fully detailed 
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in lAmbarde, Eirenarcha\ Dalton, CouTdry Justice] Bacon, Abr. C(ynst(Me\ 
Bum, Justice, 30th ed.; Hawk., P. C., bk. ii. c. 10 ; but have now in the main 
passed over, at least as to criminal matters, to the county and borough 
police, the officers of which force have acquired all the powers and duties of 
parish constables (see 2 & 3 Viet. c. 93, s. 8). The power to appoint parish 
constables and the duties of the office still survive for certain purposes 
under statutory regulation. The Parish Constables Act, 1842 (5 & 6 Viet, 
c. 109), put an end to the selection of constables, by courts leet, or the 
sheriffs tourn (s. 21), and directs the issue by justices for every petty 
sessional division during the first seven days of February in each year of a 
precept to the overseers to make out lists of the persons in their parishes 
qualified to be constaHes, Le, every able-bodied man between twenty-five 
and fifty-five, witli certain exemptions, including post qffice employees 
(13 & 14 Viet. c. 20, s. 5), and certain disqualifications, e.g. of licensed 
victuallers, game - keepers, and persons attainted of treason, felony, or 
infamous crime (5 & 6 Viet. c. 44, s. 7). The overseers must make out and 
publish the lists and attend a special sessions at which the justices choose 
the constables to serve for the ensuing year, and publish the list of persons 
chosen. Vacancies occurring during the year can be filled (s. 16)^. The 
County Quarter Sessions, subject to the approval of the Home Secretary, can 
settle tables of fees and allowances for serving summonses and executing 
warrants, or any written order of justices performing occasional duties, 
subject in each case to allowance by order of a petty sessional Court 
(5 & 6 Viet. c. 44, s. 17 ; 13 & 14 Viet. c. 20, s. 2 ; 35 & 36 Viet. c. 92, s. 9). 
Since the Parish Constables Act, 1872 (35 & 36 Viet. c. 92), unpaid parish 
constables cannot be appointed in any parish unless a resolution of Quarter 
Sessions is in force sanctioning the appointment ; but the vestry of a parish 
not in a borough {ix, a London vestry, or a parish council or parish meeting) 
can still appoint i)aid parish constables (s. 4). The constables appointed 
lUnder the Act of 1872 are subject to the control of the chief constable of 
the district, and have all the duties, powers, protections, and immunities 
belonging to the office of parish constable, and the power but not the duty 
of executing a summons or warrant outside the parish of which he is 
constable. But in practice their functions are confined to the receipt of 
notices as to disorderly houses (see Brothel; Disorderly House), and 
service of notices, etc., with respect to licensing business (see Intoxiqating 
* Liquors), or business as to nuisances, and they do not interfere with the 
work of county or borough police. 

Constable and marshal.— The Court of the Constable and 
Marshal, i.e, the Lord High Constable and Earl Marshal of England, or the 
Court of Chivalry, may be held before these two high officers of the Court 
for the determination of matters relating to the law of arms. The Court is 
obsolete, but has not been formally abolished. It was not a Court of the 
■ common law, but had both civil and criminal jurisdiction. 

1. Civilly, it sat as a Court of Honour, a jurisdiction now exercised by 
the Earl Marshal so far as it refers to coat armour. Its civil jurisdiction 
was limited in 1389 (13 Eich. IL st. 1, c. 2) to contracts touching deeds of 
arms without the realm, and matters relating' to arms within the realm, 
which were not cognisable by the common law. 

2. In criminal matters its jurisdiction extended to treason, murder, and 
other crimes committed by Englishmen abroad. Its attempts to encroach 
on the cririunal jurisdiction of the common law Courts were restrained in 
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1^9 (1 Hen. IV. c. 14). In time of war it acted as a standing court-martial, 
punished imlitary offences in accordance with the articles of war and 
tlie civil law, without regard to the common law. With the extinction of 
the office of high constable as a standing office the Court ceased to be 
eff^tive, and it has not sat since 1631, when it was convoked to try an 
appeal of treason abroad by wager of battle. See Battle (Trial by). Its 
functions as a court-martial have been rendered unnecessary by the 
provisions of the Mutiny Acts, and the Army Act and Hegulations. 
See Martial Law. 

[Authorities.~l Stubbs, Const Hist 354 ; Official Manual of Military 
Law^ c. 2 ; Neilson, Trial by Combat.] 


ConS’td.blGWicka — The area for which a constable is appointed 
to act. See Constable. 


Constitutional Law.— Constitutional law is described the 
Introduction (y.-y.) as a branch of public law containing so much of the 
political constitution as is laid down in positive legal rules, and as including 
such subjects as the formation, powers, and privileges of Parliament, the 
executive functions and powers of the Crown, the existence and composition 
of the judicial establishment, the legal position of the clergy, the army, 
the navy, and the various departments of the public service in relation to 
the Crown and Parliament, and the machinery of local government. These 
subjects are treated under separate heads. Here, however, it may ' be 
observed of English constitutional law in general, that it is an integral part 
of the common and statute law of the realm, and has come into existence 
and may be altered, in the same manner as any other part of English law. 
We have no written constitution purporting to define the distribution of 
public powers in the State, though such parts of our constitutional law as 
have been embodied in statutes belong. to the category of written law. We 
have no special methods, provided by way of safeguard, of modifying 
constitutional laws, such as are to be found in the United States with 
regard to the amendment of the constitution. Lastly, our constitutional 
law in large measure merely an application of ordinary common law 
principles. We have no special' tribunals for the trial of political and 
administrative matters, no special body of law protecting public servants 
from the ordinary legal consequences of exceeding their autliority, no power 
in the executive to suspend the safeguards of law by proclaiming martial 
law or a state of siege in times of disturbance. 

But while the English constitution is based on the supremacy of law, it 
is only in part made up of the legal rules of common and statute law. 
Such legal rules settled piecemeal, as questions from time to time arose, do 
not of themselves provide a working constitution. Since the Kevolution a 
large body of customary or conventional rules have come into existence: 
and such rules, though forming no part of bur law, and neither recognised 
nor enforceable by our Courts, are yet observed with scarcely less regularity 
than the law itself. *^he most important of these rules relate to the Cabinet 
system (see Cabinet), by which the executive powers vested in the Crown 
by law are brought under the control of the House of Commons, and 
ultimately of the constituencies. Thus the law of the constitution gives the 
Crown the choice of its ministers, custom prescribes that they should be 
acceptable to the House of Commons. Such customary rules do not conflict 
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with legal rules, but further limit the way in which legal powers may be 
exercised. Blackstone's failure to take account of the customary part of the 
constitution is the reason why his picture of the constitution, though legally 
accurate, is so completely misleading. Bagehot was the first writer to do 
justice to the customary part of the constitution. Professor Dicey in his 
work on the Law of the Constitution has analysed the relation of these 
conventional or customary rules to the law of the constitution, and shown 
that indirectly they have a legal sanction, because any persistent failure to 
observe such of them as. are fully established would sooner or later lead to 
an actual breach of the law. In other words, such rules are the result of 
experience, and mark the only way in which our constitutional system can 
be made to work. It should be observed that .even a written constitution 
purporting to provide a complete scheme of government, such as that of the 
United States, is also liable to be controlled in its working by the growth 
of a body of customary rules. Thus the election of the American President 
has been transferred from the College of Presidential Electors to the people 
at large by the growth of the customary rule that each of the presidential 
electors should abdicate his functions of choice and pledge himself before 
election to vote for a particular candidate. 


Constitutions of Ciarendon.— In the reign of Henry ii. 
a controversy of the greatest importance arose bet\reen the king and the 
clergy under Becket, the Archbishop of Canterbury, as to questions of 
ecclesiastical jurisdiction and the amenability of the clergy to the civil Courts. 
In consequence of this dispute, and with a view to its determination, 
Henry li. summoned a council, composed of the bishops, barons, and other 
nobility of the kingdom, which met at Clarendon, in Wiltshire, in 1164 (see 
Badulfi de Diccto, vol. i. p. 312, Rolls* ed.; Gervase, vol. i. p. 178, Rolls* ed.; 
Lytteiton, Life of Henry II., vol. ii. p. 354), and directed that the customs 
and usages regulating the jurisdiction of the ecclesiastical Courts, and the 
rights of the clergy in tlie time of Henry i., should bo ascertained by 
recognition, and reduced to writing. The record embodying the results of 
the recognition presented in pursuance of this order is known as the 
Constitutions of Clarendon. 

The Constitutions of Clarendon were designed to re-enact the la^ as it 
stood in the reign of Henry i., and they form a codification of the usage 
with regard to tlie matters in dispute. As judged by the standard which 
had crept in during the anarchy, they were undoubtedly innovations, but 
as judged by the standard of earlier times, there is little in them but the 
ancient customs of the realm put forth in the systematic shape of regular 
enactments (see Freeman, Nornian Conquest, vol. v. p. 675). They are 
sixteen in number, and are concerned with questions of advowson and 
presentation, churches in tlie king’s gift, the trial of clerks, the security to 
be taken of the excommunicated, the trials of laymen for spiritual offences, 
the excommunication of tenants-in-chief, the licence of the clergy to go 
abroad, ecclesiastical appeals which are not to go further than the 
archbishop without the consent of the king, questions of the title to 
ecclesiastical estates, the baronial duties of the prelates, the election to 
bishoprics and abbacies, the right of the king to the goods of felons 
deposited under the protection of the Church and the ordination of 
villeins (Stubbs, Const. Hist Eng., vol. i. pp. 464, 465). 

The original Latin text of the Constitutions of Clarendon will be found 
in the authorities mentioned below, but the effect of the chief provisions 
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l^y be thus summarised: Disputes as to advowsons and presentations 
^ to be tried and determined in the king’s Court (cap. i.). Churches in 
Ihe king's fee are not to be granted in perpetuity without his consent 
(cap. ii.). Ecclesiastics accused are to appear in the king's Court to 
answer charges there cognisable, unless the matter is by the king's 
hrSticiary relegated to the ecclesiastical Co\irt as being there cognisable, 
^e temporal Court is to judge by which jurisdiction accused clerks are in 
each case to be tried, and is to watch the proceedings of the ecclesiastical 
Court; and if the clerk be convicted or confess his crime, the Cliurch is 
not to afford him protection (cap. iii. ; on the construction of this clause, 
see Pollock and Maitland, IlisL Ewj, Imw, vol. i. p. 431 ; Freeman, Norman 
Conquest^ \o\, v. p. 676). The leading clergy are not to leave the realm 
without licence from the king, and if they leave, he may require them to 
give security against acting prejudicially (cap. iv.). If laymen are so 
powerful that no one will, or dare, accuse them, the sheriff, being required 
by the bishop, is to swear twelve lawful men of the vicinage to declare 
the truth according to their conscience (cap. vi.). Disputes between lay- 
men and ecclesiastics as to whether land is held in frankalmoign .ive to 
be determined by recognition of twelve lawful men (cap. ix.). A j peals are 
to proceed from the archdeacon to the bishop, from the bishop to the 
archbishop, and from the archbishop to the king, but they are not to 
proceed any further without the consent of the king (cap. viii.; as to this 
clause, see Phillimore, EccL Law, 2nd ed., 1895, vol. ii. p. 965). Persons 
who refuse to appear upon citation to an ecclesiastical Court may be 
placed under interdict, but cannot be excommunicated without leave of the 
king (cap. x.). Archbishojis, bishops, and ecclesiastics holding of the king 
in capite, hold their possessions subject to baronial duties, and are to be ' 
present at trials in the Curia Kegis until capital sentence be pronounced 
(cap. xi.). The king is to have the custody and receive tlie revenues of 
vacant Sees, and tlie election of bishops is to be made in the king's 
chapel, with the assent of the king, and such of the prelates as he shall 
call for that purpose, and the person elected is, before consecration, to do 
homage and fealty to the king (cap. xii.). The goods of persons under 
forfeiture to the king are not to be detained by the Church (cap. xiv.). 
Pleas of debt, whether or not they involve questions of broken faith, are 
to be, tried by the temporal Courts (cap. xv.; as to this, see Pollock and 
Maitland, Hist Eng, Law, vol. ii. p. 196). 

The Constitutions of Clarendon are properly to be viewed as imrt of a 
great scheme of administrative reform by which the debatable ground 
between the spiritual and temporal jurisdictions is placed on a settled 
basis, forming the groundwork of the later customary practice on such 
matters (see Stubbs, Const. Hist. Eng., vol. i. pp. 465, 466). Though directly 
aimed, as was said in a judgment of the Court of Arches, at the repression 
of the inordinate claims and privileges of the national Church, they were no 
doubt indirectly “ calculated,” as Hume observes, “ to establish the indepen- 
dency of England of the papacy,” and therefore when the king sought Pope 
Alexander's ratification of them, that pontiff annulled and rejected all but^ 
six out of the sixteen memorable articles. The resistance of Becket, and, 
still more, the general feeling excited by the wicked and impolitic murder 
of that prelate, procured the practical abrogation of the articles objected 
to by the enactments of Edward i. and ill., of Bichard ii., of Henry .rv. 
and V., and of Edward iv. (see Martin v. MackonochUi 1868, L. B. 2 Adm. 
•&Eccl.atp. 150). 

[Anthoiiiies. — Lyttelton, Life of Henry IL, 2nd ed., 1767, vol. ii 
voL.m. 20 
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pp. 354*361, 397, 398 ; HM. vol. iv. pp. 182-185 ; Gervase, voL i. p. 178 
(EoIIb’ ed.); Eobertson, Becket^ vol. v. pp. 71-79 (Eolls* ed.); Beeves, 
Hist Eng, Law, 1869, vol. i. p. 126 ; Stubbs, Select Charters, 1870, 
pp. 129-134; Stubbs, Const. Hist. Eng., 1874, vol. i. pp. 464-466; Freeman, 
Norm^>n Conquest, 1876, vol. v. pp. 675-678 ; Tollock and Maitland, Hist. 
Eng. Law, 1895.] 


Constructive Crime — Constructive Offence.— 

1. According to Klackstone (1 Com. 88), “ the law of England does not 
allow of offences by construction, and no case shall be holden to be reached 
by penal laws but as are both within the spirit and the letter of the law.” 
By tliis statement he means no more than that in construing a statute 
creating an offence or imposing a penalty, the judges will be careful not to 
stretch or strain the words of the Act so as to include cases not clearly and 
definitely included, and that even where the words are wide enough to 
include the case, they will, before deciding that it is to do so, consider 
the mischief and scope of the Act: The rule is sometimes phrased by 
the words, “ penal statutes are to be construed strictly ” ; but in modern 
times this means, “ that the Court must see tliat the thing charged as 
an offence is within the plain meaning of the words used, and the 
Court must not strain the words on any notion tliat there has been a slip 
or a cams omissus, or that the thing is so clearly within the mischief that it 
must have been meant to be included, if thought of. On the other 
hand, the person charged has a right to say that the thing charged, though 
within the words, is not within the spirit of the enactment. But where the 
thing is brought within the words and within the spirit, there a penal 
enactment is to be construed like any other enactment according to 
the fair common-sense meaning of the language, and the Court is not to 
find, or make any doubt or ambiguity, in a penal statute, where such 
doubt or ambiguity would clearly not be found or made in the same 
language in any other instrument” (T/ie Gauntlet, 1872, L. E. 4 P. C. 191). 
In compliance with these rules, the Courts usually seek to avoid the creation 
of constructive offences, i.c. offences which do not, though in the 
judge’s opinion they should, fall within the legal definition of the offence ; 
they leave to the Legislature the task of saying clearly what acts are 
to be criminal, and decline to diverge either on the side of severity 
or lenity to supplement the defects of legislative expression; keeping, 
however, always in view the rule in criminal cases that the accused 
is entitled to the benefit of any doubt which arises on construction. But it 
cannot be said that these efforts are continuously successful ; for a good deal 
of the case law of the Court for Crown Cases Eeserved is of a distinctly 
legislative character (see Collman v. Mills, [1897] 1 Q. B. 396). 

2. With respect to certain common law crimes, there has in the past 
been a tendency to create constructive offences, e.g. constructive treason, 
and the efforts of the Star Chamber to create what has been styled criminal 
equity. In larceny there are certain decisions which recognise a doctrine 
of " constructive ” taking (see Larceny). 

[Authorities. — Maxwell on Statutes, 3rd ed., 367 ; Hardcastle on Statutes, 
2nd ed., 472-480.] 


Constructive Residence.— Questions regarding constructive 
residence have generaUy arisen in connection with the settlement or re- 
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n^ymbility of paupers. Constructive residence may be defined as temporary 
absence from a person’s usual residence with m animis revertendi (Jt. v. 
Srighthelmstonc Guardians^ 1854, 24 L. J. M. 0. 41). In JR. v, Ahingdmi, 
1870, L. R 5 Q. B. 400 (tlie case of a boy who was for some years in a school 
for' the indigent blind, but who, during these years, visited and lived with 
his mother several weeks each summer, and wiicre it was held that he had 
constructively resided with his mother the whole time), Blackburn, J., said : 
“ I do not like the phrase ‘ e<»iistriictive residence ’ ; when a person is physi- 
cally absent from his jdace (»f residence for a time, if he has aiwnmaws 
revcrkndiy his residence continues; and the tpiestion in such a case is, 
whether he continues to be resident, or has ceased to be resident by taking 
up his permanent residence elsewhere.” It is thus a question of fact in each 
case. 


Consul. — A consul is an official appointed by his Government to 
reside at a definite place abroad, and there fulfil certain duties in 1 he 
interest of his country and fellow-subjects. An institution somewhat 
similar in character existed in Greek times. This was the Promtus, “ who was 
considered as the re})resentativc of his country, and was bound to protect 
the citizens wlip traded at the place ” (Boeckh, Piddic Economy of Athcm^ 
translation by Sir G. C. Lewis, 1842, p. 50). The same term is also used 
ill modern Greek as the ecpii valent of consul (Tarring, ]>. 4). 

The meaning of the word ‘‘consul” itself descended in almost direct 
Jincfige from its ancient signification of a high political magistrate, through 
the Italian trading communities, to a iieriod when the judicial character 
of tlie office became separated from the representative, the former 
developing into the “ consular tribunals,” now TinnuNALS of Commkuce {qA\) 
(still siKiken of in France as the jurulktion eomulaire) of Soutliern 
Europe, and the latter into the modern function bearing tlie name in 
question. 

“ It was natural,” says Mr. Spencer Walpole, “ tliat the citizens of one 
country, congregated in another, sliould pay some resjiect to the most 
iniluential of their number. Authority was gradually conceded to one or 
tw^o members of these isolated communities, who as aldermen in the 
Hanse towns, judge - conservators in Portugal, syndics, jurats, governors, 
etc., exercised some sort of judicial powers among their fellow-citizens. 
Italy was the great centre of trade, and in Italy every civil functionary in 
every j)etty city adopted the name of consul, once the proudest title ever 
conferred on man by his fellow-men . . . The supremacy of Italian commerce 
gradually led to the universal use of the term employed in Italy, and com- 
mercial agents in every part of the world became spoken of as consuls ” 
{Foreign Relations, p. 158). 

According to Lorimer, it was by the Hanseatic League that the consular 
system was chiefly developed ; and it is said that at one time this great 
trading body maintained more than a hundred consuls in different parts of 
the world {Law of Nations, vol. i. pp. 290 et seq.). 

The first consul apjKiinted by a king of England appears to have been an 
Italian, or rather Tuscan, Lorenzo Strozzi, who was made consul at Pisa by 
Richard III. in 1485 (Spencer Waliiole, op. cit. p. 154), to which appointment 
His Majesty was moved “ by observing from the practice of other nations 
the advantage of having a magistrate appointed for settling disputes among 
them ” (Tarring, op. dt. p. 3). 

With the growth of international trade and intercourse a consular 
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hierarchy has grown up, of which the following, with the corresponding rank 
of naval and military officers in the British service, is a table : — 

Agents and consuls-general, and commissioners and consuls-general, 
ranking with, but after, major-generals and rear-admirals. 

Consuls-general, ranking with, but after, brigadiers and commodores. 

Consuls, ranking with, but after, colonels, and captains RN. of three 
years' standing ; before all other captains RN. 

Vice-consuls, ranking with, but after, majors and lieutenants RN. of 
eight years' standing. 

Consular agents, ranking with, but after, captains in the army and 
lieutenants B.N. of less than eight years' standing {Foreign Office List, 
1897, p. 294). 

Pro-consuls are mere attorneys of the consul, who is responsible for them. 
Their functions are usually confined to notarial and purely formal matters. 

The functions of a consular officer are to watch over the rights of Her 
Majesty's subjects in his district, to exercise such extra-territorial ad- 
ministrative and registrative duties as Her Majesty's Government or the 
law intrusts to him, to supply to the Government any information of in- 
terest, to send periodical reports on the local import and export trade, to fill 
up for the Board of Trade certain returns connected with British shi])ping, 
to make inquiry on oath respecting offences committed by British seamen on 
the high seas, to assist British subjects tried for offences in the local 
Courts and ascertain the humanity of their treatment after sentence, to 
issue passports to British subjects, to affix vmis to passports granted else- 
where (see under Biutisii Suiwect, proviso as to naturalised Britisli 
subjects when in the country of their previous nationality), to celebrate 
marriages in certain conditions (see infra ) ; and generally to give their 
assistance on the spot so far as possible where a British subject or a British 
interest or matter is concerned. 

Consular officers among other powers have those of commissioners for 
administering oaths and of notaries public under 52 Viet. c. 10, s. 6, amended 
by 54 & 55 Viet. c. 50, s. 2, providing that “ every British consul-general, 
consul, vice-consul, acting consul, pro-consul, and consular agent, acting 
consul-general, acting vice-consul, and acting consular agent exercising his 
functions in any foreign place, may, in that country or place, administer 
any oath, and take any affidavit, and also do any notarial act wlfich any 
notary public can do within the United Kingdom ; and every oath, 
affidavit, and notarial act administered, sworn, or done by or before any 
such person shall be as effectual as if duly administered, sworn, or done by 
or before any lawful authority in any part of the United Kingdom. 

“ Any document purporting to have affixed, impressed, or subscribed 
thereon or thereto the seal and signature of any person authorised by 
this section to administer an oath in testimony of any oath, affidavit, or act 
being administered, taken, or done by or before him, shall be admitted in 
evidence without proof of the seal or signature being the seal or signature 
of that person or of the official character of that person.” 

The registers which consular officers are officially instructed to keep 
are: — Eegister of Correspondence Eeceived; Register of Outward Corre- 
spondence ; Book for Transcript of Despatches to Foreign Office ; Book for 
Transcript of Despatches to Her Majesty's Minister ; Book for Transcript 
of General Official Despatches and Letters ; Register of Births ; Register of 
Marriages in Duplicate ; Register of Transcript of Marriage Notices ; 
Register of Fees in Detail, Fee Cash-Book ; Easter of British Shijpping ; 
Register of Transactions in Ships ; Register of Seamen ; Register of Minutes 
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Oeneral Meetings; Book of Account-Current with the Secretary of 
slate ; Book of Account with the Admiralty (see Inglis, Consular 
Moimulary). 

Consuls act under a commission from the Government by which they 
axe appointed. The Government of the country in which they are to 
act grants them the exequahir under which their official character is 
recognised. 

In most text-lK)oks of international law reference is made to consular 
conventions and immunities. In this respect Great Britain holds a some- 
what anomalous position. In 1872 an elaborate Blue-Book was issued 
giving copies of consular conventions (e. 682), and the reason given by 
Mr. (now Ix)rd) Hammond and Mr. (now Sir Henry) Bergne before 
the committee on the consular service in 1858 why no such con- 
ventions were concluded by Great Britain, viz. that it was found utterly 
impossible to harmonise sucli a convention with our law, still seems 
to hold good. In a memorandum prepared by Mr. Bergne for the 
same committee, he said : Tliere is in most of our treaties of commerce 
with foreign Powers an article stipulating that each of the couti\^(Xing 
parties shall have the right to name consuls to reside at the poris of the 
other contracting party ; and such consuls shall, before entering upon the 
exercise of their functions, obtain the usual exequatur from the Govern- 
ment to which tliey are sent ; and that they shall further enjoy the same 
privileges as consuls of the most favoured nation. Tlie operation of this 
equal and apparently recij)rocal stipulation is, however, in practice very 
une(pial ; because in most foreign countries a foreign consul has a defined 
status, or gets his authority enforced by the local functionaries, wlnle in 
England a foreign consul enjoys no legal status or privilege whatever. The 
consequence of this state of things is that when a proposition is made to 
Her Majesty’s Government to conclude a convention, guaranteeing to tlie 
consuls certain defined privileges, sucli as personal immunity except iii case 
of crime, exemption from direct taxation, exclusive control in cases of dis- 
putes between tlie masters and crews of vessels of their country. Her 
Majesty’s Government are compelled to decline it, and to state tliat the 
law of this country does not afford them the ])uwer to contract sucli 
an engagement ” (Report of Select Committee on Consular Servi(*e, 1858, 
p. 4801 

“In the absence of special consular conventions between Great Britain 
and the other European Powers,” says Mr. Inglis, “ British consular officers 
arc placed on the footing of those of the most favoured nation, and have to 
look to the consular conventions of other countries for the functions they 
are entitled to exercise, and the privileges or exemptions they enjoy” 
{Consular Formulary, p. 70). 

In Mohammedan and other non-Christian dominions consuls have a 
dilferent status from that they hold in Christian countries, their position in 
the former having generally the character of (|ua8i-dij>lomatic representation. 

The question of the inviolability of consular arcJiives was the subject of 
controversy a few years back, on the ficcasion c»f the French consulate at 
Florence being invaded by the Italian authorities, and some i)aj)er8, not 
belonging to the actual consular dfKniments, being removed. The consuls of 
the different States immediately met and protested against this act. Corre- 
spondence between the French and Italian Governments led to no affirma- 
tion of principle. Professor Eivier, Swiss Consul-General at Brussels, in his 
recent work, Les Primipes du Droit des Gens (Paris, 1896), however, considers 
that in order that the privilege of inviolability may hold good, they must 
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be kept strictly apart from the consul’s personal books and papers (voL i 
pi 649). 

Consular JIfomayes.'-- Under 66 & 66 Viet. c. 23 full provision 
is made for the celebration of marria^ by British consular agents. 
This Act empowers consuls and consular odicers, acting under a mar- 
riage warrant signed by a Secretary of State, or duly authorised to act 
without a marriage warrant, to solemnise marriages in specified places, or 
to legalise them by their presence at such ceremonies (ss. 8, 11, and 21). 
One, at least, of the parties to the mamage must be a British subject (s. 1), 
and both of them must api)ear before the marriage officer, and make oath 
that be and she believe that there is no impediment to the marriage, and 
that they have both for three weeks immediately preceding had their usual 
residence within the district of the marriage officer (s. 7). By the same 
section, where either of the parties, not being a widower or a widow, is less than 
twenty-one years of age, the consent of the person or persons whose consent 
is required by law, is thereby required, unless it is shown that there is no 
person having authority to give such consent. A notice of the intended 
marriage, containing full particulars, as to the names, occupations, residence, 
etc., of the parties, must be signed by one of the parties (s. 2), and after 
the expiration of fourteen days after the notice has been entered, the 
marriage may be duly solemnised, unless a lawful impediment has been 
shown, or the marriage has been forbidden (s. 8). Any person may enter 
a caveat stating a ground of objection to tlie solemnisation of any marriage, 
and no marriage thus protested against shall be solemnised until the 
marriage officer has examined into the matter of the caveat ^ and is satisfied 
that it ought not to obstruct the solemnisation of the marriage, or tlie 
caveat is withdrawn by the person entering it (s. 5). The marriage shall 
be solemnised at the official house of the officer between the hours of eiglit 
and three in the day, with open doors, and in tlie presence of two or more 
witnesses (s. 8). A register is kept of all marriages, and a copy of the 
entries for each year must be sent, per a Secretary of State, to the Registrar- 
General (ss. 9 and 10). “A marriage officer shall not be required to solemnise 
a marriage, or to allow a marriage to be solemnised in his presence, if, in 
his opinion, the solemnisation thereof would be inconsistent with inter- 
national law or the comity of nations” (s. 19). 

Consular Jurisdiction. — The jurisdiction exercised by British cqnsiilar 
officers in certain countries beyond Her Majesty’s dominions in matters 
which in other countries come exclusively under the control of the local 
magistracy depends on the extent to which that right has been conceded by 
the rulers of those countries. (See Capitulations and Foreign Jurisdiction.) 

[^AutliorUies, — Hall, Foreign Jurisdiction of the British CrowUy Oxford, 
1894 ; Tarring, British Consular Jurisdiction in the Easty London, 1887 ; 
Inglis, Consular Formulary y London, 1879 ; Rivier, Principes du Droit des 
GenSy Paris, 1896; Twiss, Law of Nations in Time of PeacCy Oxford, 1884; 
Phillimore, International Law, vol. iii., London, 1873; Tuson, British 
Comuls' Manualy London, 1856 ; Guide Pratigue des ConsulatSy par MM. 
De Clercq and Vallat, Paris, 1858; Warden, Origin and Progress of Con- 
sfidar EstahlishmentSy Paris, 1813.] 


Consultation (in Litig’Stion). — This term signifies a meet- 
ing of two or more counsel with the solicitor who is instructing them in a case 
(the client often being present), for the purpose of advising or deliberating 
upon it See Conference. 
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V €^n8Uina.bl0 Articles. — A specific bequest for life of things 
ptXB ipso usu (xmsumuntuT is a gift of the property, and there can be no 
fimitation over after such life interest {Randall v. Rtimll, 1817, 3 Mer. 194). 
But this rule does not apply where the bequest is of articles forming 
part of the testator’s stock in trade {Phillips v. Beal, 1862, 32 Beav. 
25), unless the tenant for life is declared not to be liable for any 
diminution or depreciation of the same {Breton v. Mockett, 1878, 9 Ch. D. 
95) ; nor does the rule apply where the gift to the tenant for life 
is of so much of the consumable articles as may be required for con- 
sumption in the house {In re Colycr, Millikin v. Sncllimj, 1886, 66 
L T. 344). 

If such articles are included in a residuary bequest for life, they must 
be sold and the interest paid to the tenant for life {Randall v. Russell, 
supra). 


Consumed on the Premises.~See Licensino. 


Contagious Diseases.— See Tublic Health. 


Contango. — See Stock Exchange. 


Contemporanea expositio est optima et for- 

tiSSima in iege. — Where the meaning of an old statute or legal 
document comes into question, the Courts will, in case of doubt or 
ambiguity, accept as the true meaning the sense in which it is sliown to 
liave l)een taken at or near the time when it passed or first came into use 
{Gorham v. Bishop of Exeter, 1 850, 15 Q. B. 52; fit p. 73; Mortjan v. Crairshay, 
1871, L. E. 5 H. L. 304, 320). This rule of construction flows from l e- 
cognition of the fact that documents must be construed in accordance with 
the meaning of the words used in them at the date when they were framed, 
and from the presumption that the meaning put on them by judges, con- 
veyancers {Ford V. Hill, 1879, 10' Ch. I). 370), or merchants at that date 
was their then natural and ordinary meaning. This maxim is closely allied 
with two others — optima ley urn intcrjfrcs comnetudo and communiH error faeii 
jus\ but both apply more properly to contracts than to statutes {Tancred, 
Arroll,& Co. v. I^lcel Co. of Scotland, 1889, 15 App. Cas. 141). The rule of 
contemporanea expositio is usually applied only to Acts of some antiquity 
{Clyde Navigation Trustees v. Laird, 1883, 8 App. Cas. 658, 070, 073); but 
has been accepted as to an Act as late as 18.‘)4 {R. v. Lemson, 1869, L. K. 
4 Q. B. 394). It is not conclusive upon the judges where the old con- 
struction is clearly erroneous {Hamilton v. Baker, 1889, 14 Apj). Cas. 221) ; 
but Courts will be reluctant to upset old decisions on construction, especially 
where they affect the form of contracts {Lucas v. Dixon, 1889, 22 Q. B. 1). 
357). The widest pronouncement as to the application of tlie rule is . 
in Read v. Bishop of Lincoln, [1892] App. Cas. 644; wliere it was laid 
down that historical investigation might be made as to contemporaneous 
usage in order to elucidate the meaning of an old statute where the facts 
elicited were ancient facts of a public nature. 

[Authorities . — See Maxwell on Statutes, 3rd ed., 423-429; Hardcastle 
on StatiUes, 2nd ed., 93-108, 168.] 
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Contemporaneous Conveyances.— Where two or more 
deeds are actually contemporaneous or executed within so short an interval 
that, having regard to the nature of the transaction, the Court comes to the 
conclusion that the series of deeds represents a single transaction between 
the same parties, it is then that they are all treated as one deed ; and, of 
course, one deed between the same parties may be read to show the meaning 
of a sentence, and be equally read, although not contained in one deed, but 
in several parchments, if all the parchments together, in the view of the 
Court, make up one document for this purpose ** (per Jessel, M. R, in Smith 
V. Chadwick, 1882, 20 Ch. D. 62, 63). Where two deeds bear the same date 
the Court will inquire which was in fact executed first ; if, however, there 
is evidence in the deeds of an intention that they should be read either pari 
jiassa, or one before the other, the Court will presume tha^ the deeds were 
executed in such order as to give effect to the manifest intention of the 
parties {Gartside v. Sillcsto'tu, etc,, Go,, 1882, 21 Ch. D. 762). 


Contemporaneous Explanations.— Explanations sub- 
stantially contemporaneous with a fact in issue, or relevant to the issue, form 
Xmrt of the res yestm, and are admissible in evidence (see Stephen, Digest of 
Law of Evidence, art. 8, and note v.). See Evidence, Res Gestcc, 


Contempt of Court. — Contempt, in the legal acceptation of 
the term, primarily signifies disrespect to that which is entitled to legal 
regard. In its origin, all legal contempt will be found to consist of an 
offence more or less direct against the Sovereign himself as the fountain- 
head of law and justice, or against his imlace, where justice was admini- 
stered. Tliis clearly appears from the old cases, one of which is thus 
stated: ‘‘ J. of ¥, went armed in the palace which was shown to the Council 
of the King, by which he was taken and disarmed before Justice Shard, and 
committed to the prison of the Marshalsea, and could not be bailed till the 
king had sent his will” (5 Yin. Abr, tit. “ Contempt,” p. 442, citing 24 Edw. 
III. c. 33). It is not, however, in its primary meaning of contempt of tlie king, 
his person, government, or prerogative, but in its secondary or derivative 
meaning of an offence against the Courts or persons to whom the judicial 
functions of the Crown are delegated that the word contempt is under- 
stood when used in the technical or legal expression Contempt of Court. 

Definitions of Contempt of Court, — Contempt of Court (which has been 
irreverently termed “a legal thumbscrew”) is so manifold in its aspect that 
it is ditticult to lay down any exact definition of the offence. In Viner’s 
Abridgment (tit. “ Contempt ” A), it is defined or described to be “ a dis- 
obedience to the Court, an opposing or a despising the authority, justice, or 
dignity thereof. It commonly consists in a party doing otherwise than he 
is enjoined to do, or not doing what he is commanded or required by the 
process, order, or decree of the Court” (see per Williams, J., in Miller v. 
Knox, 1838, 4 Bing. N. C. at p. 588). Defined shortly (as it was by Sir William 
Blackstone), Contempt is a disobedience to the rules, prders, or process of 
a Court, or against the king’s prerogative.” These short definitions (good 
so far as they go) are scarcely sufficient. Lord Chancellor Hardwicke, in 
the case of the printer of the St, James's Evening Post (1742, 2 Atk. p. 471), 
said : “ There are three different sorts of contempt, one kind of contempt is 
scandalisvng the Court itself There may be also a contempt of this Court 
in abusing parties who are concerned in cases here. There may be also a 
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c^tempt of this Court in prqudvATig manhmd against persons before the 
cdiUs is heard** \ and he adds; “There cannot be anything of greater 
c6Kn86quence than to keep the streams of justice clear and pure, that parties 
mifty proceed with safety both to themselves and their characters.” 

Contempt of Court involves two ideoi^.cmtewpt of its power and contempt 
of Us authority — the word power involving the ability to enforce obedience 
to its orders, and the word authority its jurisdiction to declare the law 
and the rights of parties (i?. v. Almoriy 1765, Wilm. 256). Speaking 
generally, contempt of Court may be said to be constituted by any conduct 
that tends to bring the authority and administration of the law into 
disrespect or disregard, or to interfere with, or ])rejudice parties litigant, 
or their witnesses during the litigation. For a definition of contempt, see 
the opinions of the judges in Miller v. Kuom {supra). Though every act 
of disobedience to the rules, orders, process, or dignity of a Court may 
technically be termed a contempt ^ the term is generally, or at least with 
greater propriety, applied to any disrespect or iiuUgnity otibred to judges 
while sitting in judgment, or on account of their procieedings in thoir 
judicial capacity (Jleirs DigeM of the Laio of Scotland^ p. 224). 

Inherent Power of Committal , — “ Every Court of record, as incident to 
it, may enjoin the people to keep silence, under a pain, and im]>o8e reasonable 
fines, not only pn such as shall be convicted l)efore them of any crime on a 
formal prosecution, but also on all such as shall be guilty of any contempt 
in the face of the Court, as by giving opprobrious language to the judge, 
or obstinately refusing to do their duty as officers of the Court, and may 
immediately order them into custody ” (2 Bac. Abr,y 7th ed., p. 399). 

It is the undoubted right of a superior Court to commit for contempt ; 
and there is no necessity to specify the particular matter whic’Ii constitutes 
the contempt (per Erie, C.J., in Ex parte Fernandez^ 1861, 10 C. B. N. S. 
at p. 6), citing the case of the Sheriff of Middlesex^ 1841, 11 Ad. & E. .273 ; 
1840, 8 J)owl. r. C. 451, nom, R, v. Evans, But the practice now requires 
that the alleged offence should be specified. The usual criminal process to 
punish contempts was found to be cumbrous and slow, and therefore the 
Courts early assumed jurisdiction themselves to ])unisli the offence summarily, 
hrevi manUy so that cases might be fairly heard, and tlie administration of 
justice not interfered with. A Court of justice, without power to vindicate 
its own dignity, to enforce ol)edierice to its mandates, to protect its officers, 
or to shield those who are intrusted to its wire, would be an anomaly which 
could not be permitted to exist in any civilised community. “ From the 
earliest period of our history this authority has been exercised. The year- 
books record instances of such commitments” (])er Best, J., in R, v. 
Davison-y 1821, 4 Barn. & Aid. at j). 340 ; 23 E. E. 295). 

It is therefore but consonant with sound sense that we should find 
it an acknowledged principle that the power of summarily jninishing for 
contempt has been inherent in all Courts of I'ccord from time immemorial 
(see the opinion of the judges in Miller v. KnoXy 1838, 4 Bing. N. 0. 574; 
R^ V. Almony 1765, Wilm.' 24.3; Black. Corn, )»k. iv. c. 20, iii.), and is coeval with 
their foundati(»n and institution as piili of the law of tlie land (Wilm. at 
p. 254). Without such protection, Courts of justice would soon lose their 
hold upon the public respect, and the maintenance of law and order would 
he rendered impossible. Hence it is that the summary power of punishing 
for contempt has been given to the Courts — ** to keep a blaze of glory 
round, and to deter people from attempting to render them contemptible in 
the eyes of the public” (Wilm. at p. 270). 

Courts which have Jurisdiction with regard to — The most 
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extensive jurisdiction in respect of contempt is that originally attaching to 
the superior Courts of record (Hawk., P. C., bk. ii. c. 22), including the 
commissioners of assize under their various commissions (Ex parte Fermmdez^ 
1861, 10 C. B. N. S. 3), which gives them full cognisance of and power to deal 
with every species of contempt. A Court of oyer and terminer at the 
assizes is a superior Court {In re M^Aleece, 1873, 7 Ir. Com. L. 146), and has 
full jurisdiction in matters of contempt. There is no appeal except to the 
Sovereign from an order of judges of assize committing or fining for 
contempt {Ex parte Fernandez, supra). The jurisdiction in this, as in other 
matters, of the old 8ui)erior Courts at Westminster is now by virtue of the 
Judicature Act, 1873 (36 & 37 Viet. c. 66, s. 16), vested in Her Majesty’s 
High Court of JuFttice, and is exercisable by the several Divisions of that 
tribunal. 

The Court of Appeal also, as a superior Court of record (36 & 37 
Viet. c. 66, s. 18), has a similar jurisdiction either original or derivative; 
and equal authority in this respect is included in the jurisdiction of the 
Lord Chancellor and the Lords Justices in JjxmsiGy {Ex parte Jones, 1806, 13 
Ves. 237). A master in lunacy may commit for contempt while executing 
an inquisition with a jury (Lunacy Act, 1890, s. 99 ; In re B., [1891] 3 Ch. 
274-276), or without a jury (Lunacy Act, 1891, s. 29 ; In re B,, [1892] 1 Ch. 
459). 

The jurisdiction of inferior Courts of record (such as the Court of 
Quarter Sessions, the Mayor’s Court and County Court) is confined to such 
contempts as are perpetrated in facie eurim (as in B, v. Lefroy, 1873, L. K. 
8 Q. B. 134, and R, v. Jordan, 1888, 57 L. J. Q. B. 483), and does not extend to 
such as are committed out of Court unless by virtue of some statutory 
enactment (R, v. Lefroy, supra; R, v. Judge of Brompion County Court, 
[1893] 2 Q. B. 195; Ex parte Rater, 1864, 5 B. & S. 299; Cams Wilson^s 
case, 1845, 7 Q. B. 984). 

A County Court judge has no jurisdiction to commit for contempt not 
committed in the face of the Court as provided by the County Courts Act, 
1846 (re-enacted in the statute of 1888, see R. v, I^efroy, supra). But a 
County Court judge sitting in bankruptcy has the powers and jurisdiction 
of a judge of the High Court, and has the like i)ower to commit {R, v. 
Judge of County Court of Surrey, 1884, 13 Q. B. D. 963). A County Court 
judge has no power to deal summarily with contempt in practising, in his 
Court as a solicitor without being duly qualified, which oflence is created 
a contempt by sec. 26 of the Solicitors Act, 1843 {R, v. Judge of Brompion 
County Court, supra). But a County Couit has, under sec. 89 of the 
Judicature Act, 1873, with regard to all causes of action within its 
jurisdiction, power to enforce obedience to its orders by committal; this 
power extends to interlocutory as well as to final orders {Richards v. 
Cullcrne, 1881, 7 Q. B. D. 623). No appeal lies from an order of a County 
Court judge imposing a fine under sec. 48 of the County Courts Act, 1888, 
for assaulting an officer of the Court {Lewis v. Owen, [1894] 1 Q. B. 102). 
The Mayor’s Court is an inferior Court {Mayor of London v. C'oo;, 1867, 
L. R 2 H. L. 239, and Applef^d v. Judkins, 1878, 3 C. P. D. 489). Courts 
not of record have no jurisdiction to punish for contempt of Court unless 
it is specially conferred by statute {McDermott v. Judges of British Guiana, 
1868, L. R 2 P. 0. 341). Magistrates sitting alone or in petty or special 
sessions appear to be under a like disability, though they may enforce order 
in their Courts by ejecting any offender (Oke. Mag, Syn, 12th ed. 150; 
see also Burns, J, P,, 30th ed., vol. iii 142) ; a revising barrister has only 
the like power (28 Viet. c. 36, s. 16; Willis v. Madachlan, 1875, 1 Ex. D- 
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;876). The Koyal Court of Jersey {Cams Wilson's case, 1845, 7 Q. B. 984) ; 
:the Chancery Court of the Isle of Man {In re Crawford, 1849, 13 Q. B. 613) ; 
and the House of Keys in the Isle of Man, acting in the exercise of its 
judicial, but not of its legislative, functions {Ex parte Brmvn, 1864, 5 B. & S. 
280), have all power to commit for contempt ; and where it is consistent 
with the practice of the particular Court, it may commit “until further 
order ” {In re Crawford, supra). 

Contempts committed l)efore judges of the High Court in chambers, 
and before the official referees, luiisters, registrars, or other officers 
of the High Court, to whom quasi-judicial functions are delegated 
(whose offices are 2 )art of the Court itself), or within tlie 2 )recinct 8 of 
their chambers, are properly cognisable and punishable by the Court to 
which the judges or officers are attached, and not juinishable by themselves 
{French v. French, 1824, 1 Hog. 138 ; Ex parte Burrows, 1803, 8 Ves. 535 ; 
Ex parte Wilton, 1842, 1 Dowl. N. S. 805 ; In re Johnson, 1888, 20 Q. B. D. 
68); though they would presumably have power in a case of insult or 
disturbance to eject the offender or susj)enil their sitting. But tlie (^)urt, 
to which any such judge or officer is attached, can and will subBr.,tiently 
punish for any such contempt {In re Johnson, supra, and sec Eirhy v. 
Wehb, 1887, 3 T. L. K. 763). It w’oiild seem, therefore, that for insults offered 
to a judge sitting in chainl)ers he cannot himself punish, but that the 
Court will, on aj)j)lication made to it for the ]>urpose, ])unish such an oflence 
{In re Johnson, supra ; In rc Tyrone Election Fetitiou, Carson's case, 1873, 
Ir. E. 7 C. L. 242). A judge sitting as a Court may make an order of 
committal wherever lie may sit, and even Jit his residence {In re Clarke, 
1842, 11 L. J. Q. B. 75, and see Petty v. Daniel, 1887, 34 Ch. D. 172). The 
rules of the Sujireme Court expressly provide (Order 36, r. 51) that an 
official referee sliall not attach or commit. It is a contempt of Court to 
insult a suitor or his counsel while attending in tlie master’s oliice, and if 
such a contemj)t is committed tlie party will be attached at once on the 
production of the master’s certificate {French v. French, 1824, 1 Hog. 138). 
Breaking open a desk in the registrar’s office was dealt with as a contempt of 
Court {Ex parte Burnnos, 1803, 8 Ves. 535). 

The various Kinds of Contempt of Court — It is difficult, to classify the 
various kinds of contempt of Court, but, for convenience, they may be con- 
sider/id under two heads : (1) contemjrts direct ; (2) contempts indirect, or 
consequential. See Oswald on Contemit, 2nd ed. 

Direct Contempts . — Direct contempt is more or less s])()iitaneous and 
aggressive on the part of the offender, and does not fall within tlie class of 
cases where the offence is constituted by disobedience to, or neglect of, some 
express direction of the Court. It is aimed either expressly against the 
dignity or authority of the Court itself, in the persons of its judges or 
officers in such a manner as to amount to actual or constructive insult or 
resistance, or by acts tending to obstruct the course of justice. This con- 
tempt may be committed either by acts in the face of, or within the pre- 
cincts of, the Court {sedente curia), or by acts done away from the Court. 
Of contempts committed in the face of the Court the most gross are those 
which involve actual or threatened violence to the person of the presiding 
judge, or the officers of the Court in attendance. An early instance of an 
offence of this nature is furnished in the well-known story of the behaviour 
of Henry v. (when Prince of Wales) to Gascoigne, C.J. No authentic 
report of this incident exists, but it was referred to by Lord Selborne as an 
authority in Wa/tt v. Ligertwood, 1874, L. K. 2 H. L. n. (1), at p. 367), 
and is related in Campbell, Lives of the Chief Justices, yoX. i. p. 127. A 
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modem example of violence to a judge was afforded in the outrage com- 
mitted upon Malins, V.C., on the 16th March 1877, by a man (stated to 
have been an American) who threw an egg at the learned judge, while 
leaving the bench in his Court in Lincohi’s Inn, for which offence the 
offender was forthwith committed by the judge to prison {In re Cosgrare ; 
Seton, 5th ed., 406 ; the TiraeSy 17th March 1877). The Court itself may 
also be insulted by conduct out of Court. Thus, it is a direct contempt of 
Court to send libellous, scandalous, or threatening letters {In re Charlton, 
1836, 2 Myl. & Cr. 316; MacgilVs case, 1748, 2 Fowl. Ex. Pr. 404; 
In re Wallace, 1866, L. P. 1 P. C. p. 283), or communications intended to 
influence the decision, or offering bribes {Martin*8 case, 1831, 2 liuss. & M. 
674 ; Ex parte Jone^, 1806, 13 Ves. 237 ; In re Somhre, 1849, 1 Mac. & G. 
116), to a judge or officer of the Court ; or to interfere withput leave with u 
sale directed by the Court, the conduct of which has been given to another 
party {Dean v. Wilson, 1878, 10 Ch. D. 136) ; or to libel, by circular or other- 
wise, a business carried on by a receiver and manager {Helmore v. Smith, 
1887, 35 Ch. D. 449) ; or to induce a receiver in bankruptcy not to interfere 
in the carrying on of business by the debtors {Ex parte Hayward, In re 
Plant, 1881, 45 L. T. 326); or to advertise the intended delivery of a 
sermon, “ with special reference to the trial in which the town is deeply 
interested ” {Maxkett v. Commissioners of Herne Bay, 1876, 24 W. E. 
845). 

Indirect Contempts, — The indirect or consequential forms of contempt of 
Court arise when a judgment or order of the Court, after having been pro- 
liounced or made, has been disobeyed, and it becomes necessary to enforce 
such judgment or order (assuming it to be such as the law now permits to 
be enforced), by means of process, against the person of the party refusing 
or neglecting to obey or observe it. Such process is eflected by the issue of 
a writ of attachment or by an order of committal. 

Indirect contempts are occasioned by disregarding injunctions, or inter- 
fering with wards, receivers, and other persons entitled to the protection or 
acting under the authority of the Court. Any person against whom an 
injunction of the High Court has been granted is liable to be committed to 
prison for contempt, or to have a writ of attachment issued against him, 
and to be arrested thereunder for his contempt, if he disregard or commit 
any breach of the injunction, whether mandatory or restraining hi its 
form, or whether it be made ex parte or upon hearing both sides, or be 
interim or perpetual. And a person not a party to the action or included 
in the injunction may be committed for contempt of Court, who, knowing of 
the injunction, aids and abets the person enjoined in committing a breach 
of the injunction {Seaward v. Paterson, [1897] 1 Ch. 545). In the case of 
a corporation or a peer, observance of the injunction is enforced by seques- 
tration. 

An undertaking entered into or given to the Court by a party, or his 
counsel or solicitor, is equivalent to, and has the effect of, an injunction, so 
far as any infringement thereof may be made the subject of an application 
to the Court to punish for its breach {London and Birmingham Railway Co. 
V. Grand Jvnction Canal Co., 1835, 1 Eail. 0. 224) ; but it appears that in the 
case of enforcing an undertaking, proceedings by committal, may be the 
only remedy (see i^er Chitty, J., Callow y. Young, 1886, 55 L. T. 543 ; W. N. 
1886, pp. 183, 209). Any interference without the leave of the Court by 
third parties, with the possession of a receiver appointed by the High Court, 
is a contempt of Court, and Umt whether by anyone claiming paramoimt to 
or under the right which the receiver was appointed to protect (Kerr on 
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Stivers, 2nd ed., pp. 124-126, and cases cited there ; see also Searle v. Choai. 
i«84, 25 Ch. D. 723). 

The same rule extends to a manager of a business {Helmore v. Smith (2), 
1887, 35 Oh. D. 449); a sequestrator {Angel v. Smith, 1804, 9 Ves. 336; 
7 E. R. 214) ; an official liquidator {In re Pound, 1889, 42 Ch. D. at p. 411) ; 
a receiver or trustee in bankruptcy ; a sherifi* after he has seized under 
a writ of execution {Cooper y. 1863, 32 L J. Q. 13. 209); a committee 

of a lunatic so found by inquisition ; all of whom liave been appointed by, 
and are therefore officers of, the Court. 

It is also a contempt of Court to remove without leave a ward of Court 
out of the jurisdiction, or without leave to marry a ward of Court, or to 
seduce or otherwise be guilty of misconduct towards, or in any way interfere 
with a ward of Court. It is no answer where* this oflence is charged to 
allege that the party guilty of the acts complained of did not know that 
the infant in question was a ward of Court (Ilerherf^a case, 1731, 3 P. 
Wms. 116); and the Court will punish for the contempt not only the 
parties principally concerned in the offence against the ward, but also any- 
one aiding or abetting such offence. The for offences against 

wards is committal. 

Distinction letween Committal and Attachment . — Under the old law there 
were several /points of difference between committal and attachment, c.g. it 
was not necessary to serve notice of motion for attachment, whereas it was 
necessary in cases of committal. Attachment issued at the instance and at 
the risk of the party aggrieved, so, too, while committal was the proper 
remedy for doing a prohibited act, attachment was the proper remedy for 
neglecting to do some act ordered to be done (see per Chitty, J., Callow y. 
Young, 1886, 56 L. T. N. S. 147). Since the Judicature Act of 1873 came 
into operation neither attachment nor committal can be obtained without 
notice of motion, but in cases of committal the notice of motion must be 
served personally on the person sought to be committed, and, in crises of 
attachment, service of the notice of motion may be effected upon the solici- 
tor on the record of tlie person sought to be attached. Thus, for most 
purposes, the distinction between committal and attachment has been 
abolished (see per Jessel, M. E., in S^^rimt v. Pugh, 1877, 7 Ch. D. 507, as cited 
by Chitty, J., in Harvey v. Harvey, 1884, 26 Ch. D. 654). There is, however, a 
distinction between committal and attachment in the process by which they 
are respectively carried out. The operation of an order for committal is 
more summary and expeditious than that of a writ of attachment. In the 
case of committal, the person in contempt is taken, wherever he may be, 
under the order by the tipstaff of the Court and lodged in Holloway gaol ; 
but in the case of attachment a wTit is obtained from the central office of 
the Supreme Court, and directed to the sheriff* of the bailiwick in which 
the person sought to be attached is supposed to be. The writ is executed 
by the sheriff's officer, and can only be so executed within the bailiwick of 
the sheriff to whom it is directed, and if the offender cannot be found within 
that bailiwick a fresh writ must be obtained. The person in contempt 
(when caught) is lodged in the county or other gaol of the place where the 
writ is enforced, t 

If there is any doubt as to the proper remedy to be pursued, it is 
probably the safest course to ask by the notice of motion for attachment or 
committal in the alternative. 

Purging Contempt— It is necessary for a person judged to be in contempt 
to clear or purge his contempt. ” Purgation is the purging or clearing a 
man’s self of crime ” (4 Black. Com. 342). “ An ordinary contempt in process, 
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as it is a matter merely between the parties, may be cleared by the con- 
temner doing the act, by the non-performance of which the contempt was 
incurred, and paying to the other party the costs occasioned by his con- 
tumacy” (Daniells, 67t. Pr., 6th ed., p. 900). Where the contempt has 
arisen from doing an act contrary to an injunction not to do it, the con- 
tempt is cleared by an apology to the Court, and making reparation for the 
act improperly done, and paying the costs. Where the contempt is one of 
the Court itself, it is cleared by submission and apology to the Court and 
payment of the costs. All contempts are also cleared after an order of the 
Court discharging the offender from further punishment, if, upon the 
application of the offender for release from custody, that release is ordered, 
he cannot be again punished for the same contempt ; but terms for his 
release from custody may be imposed, which he must observe prior to 
obtaining such release. 

When the duration of the imprisonment for contempt has been fixed by 
the law (ifi. the Act of Parliament giving the authority to imprison), or by 
the order for the imprisonment, the person imprisoned is entitled to his 
discharge from custody without any order for the purpose, immediately 
upon the expiration of the time limited for the imprisonment, and indorsed 
on the writ of attachment, or mentioned in the order to commit {Greaves v. 
Kecne^ 1879, 4 Ex. D. 73 ; and Henderson v. Preston, 1888, 21 Q. B. D. 362). 
In' other cases the party must apply to the Court eitlier to discharge the 
order for irregularity, or for an order for his discharge from custody. An 
order will, in general, only be discharged for irregularity when it has been 
obtained ex parte, unless, indeed, the irregularity was not apparent, and 
could not have been discovered when the application for the imprisonment 
was originally made. An order, however, which has been irregularly obtained, 
is valid until discharged {Blake v. Blalce, 1844, 7 Beav. 514). In apply- 
ing to discharge the order for imprisonment ujx>n the ground of irregularity 
in obtaining it, the question whether or not the irregularity has been 
waived must be considered. Where, however, the proceedings, or the order 
founded thereon, are altogether void, no question of waiver arises, as no 
waiver will render valid void proceedings, or a void order ; but immediate 
application should be made to set aside the void proceedings, or to discharge 
the void order. The principle of waiver, therefore, applies only to an 
irregular, and not to an erroneous, order. •* 

Nature and Extent of Punishment — The punishment for contempt of 
Court is limited now to fine or imprisonment ; although in bad cases both 
are inflicted ; but it is difficult to say what the Court considers a sufficient 
punishment, or a sufficient duration of imprisonment for a contempt of 
Court. All the facts and circumstances of the particular case, and the 
nature of the contempt, are taken into consideration ; but the Court gener- 
ally in practice leans to the side of mercy. The duration of the imprison- 
ment should not be too long or severe {In re Davies, 1888, 21 Q. B. D. 236). 


Contempt of Parliament.— See Parliament. 


Contenement. — Coke in his Institutes (ii. 28) explains “ contene- 
ment ” as being a man’s “ countenance which he hath together with and by 
reason of his freehold.” Blount in his law Dictionary, after giving the 
same explanation, says: *‘I rather think that contenement signifies that 
which is necessary for the support and maintenance of men according to 
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tbiMr several qualities, conditions, or state of life, as in Magna Chartay viz. 
it is enac^ that a ^eman shall not be amerced but seamdum magnitu- 
dinetn delicti, salvo siM contencmcnto moP 


Cori'tCX'ta — It is a well-established rule of construction common to 
law and literature, and applicable alike to statutes and all other writings, 
that the meaning of a word employed is to be determined not by taking the 
word in isolation, but by taking it with its context, is, as a component part 
of the compound expressions which make up the clause, or even the whole 
document, to be interpreted {Colquhoun v. Brooks, 1889, 14 App. Cas. 493). 
This rule, like all rules of construction, is not absolute, nor a rule of law. It 
is recognised in, the modern statutory definitions, which provide for the 
interpretation of specified terms in a particular way, “ unless lepugnant to 
subject or context,” or unless a contrary intention appears.” See Inter- 
pretation Act, 1889 (52 & 53 Viet. c. 63). 

[Authorities, — Elphinstone, Conveyaneing, 3rd ed., 29; Maxwell on 
Statutes, 3rd ed., 40 ; Hardcastle on Statutes, 2nd cd., 173.] 


Con'tin^CM't Cl21SS« — A class which can only be ascertained 
on the happening of a specified contingency — e.g, a gift to children who 
attain twenty-one is a gift to a contingent class, winch, in general, will 
only vest in those children who attain that age. See Theobald, Law of 
Wills, 4th ed., pp. 455, 461. 


Conting'ent Gift. — A gift to take eflect on the happening of 
some contingency. A future devise of land does not carry the intermediate 
rents to the devisee, nor in general will a contingent specific gift of per- 
sonalty, but a specific bequest “ segregated from the mass of the testator’s 
estate to go on a contingency, carries with it all accretions to the contingent 
legatee on the happening of the contingency” {In re Clements, Clements 
V. Pearsall, [1894] 1 Ch. 665 ; In re Medlock, Ruffle v. Medloek, 1886, 55 
L J. Ch. 738). So also a future gift of personal residue or a mixed fund 
carries .with it previous income not expressly disposed of. See Theobald, 
Zaiv of Wills, 4th ed., pp. 145 et seq. 


Conting'ent Interest. — A future interest that is to depend 
upon an event that is uncertain, e,g, a contingent remainder (see Con- 
tingent Eemainders). 

At common law a contingent interest was inalienable, although it might 
be released, and might also be assigned in equity. Such an interest could 
be devised under the Statute of Wills, unless the person who was to take 
was not in any degree ascertainable before the contingency happened (j^er 
Lord Ellenborough in Doe v. Tomkiwson, 1813, 2 M. & S. 164) ; but a larger 
power of devising suQh interests was given by the Wills Act, 1837, sec. 3 
of which, inJter alia, provides that “all contingent, executory, or other 
future interests in any real or personal estate, whether the testator may 
or may not be ascertained as the person or one of the persons in whom the 
same respectively may become vested, and whether he may be entitled 
thereto under the instrument by which the same resi>ectively were created, 
or under any disposition thereof by deed or will ” ; and finally, by sec. 6 of 
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the Eeal Property Act^ 1845, “a contingent, an executory, a future interest 
and a possibility coupled with an Interest in any tenements or heredita- 
ments of any tenure, whether the object of the gift or limitation of such 
interest or possibility be or be not ascertained . . . may be disposed of 
by deed.” 


Conti ng^ent Leg'acy. — A legacy given contingently on the 
liappening of a certain event. A common illustration is found in the 
case of a legacy given to a person provided he attains twenty-one. In such 
a case, if the legatee dies before attaining twenty-one, the legacy lapses ; 
a contingent legacy is thus distinguished from a vested legacy, where a 
present interest is given to the legatee although the timp of its payment 
may be postponed. [See Williams, Eoaecutors and Administrators^ 9th ed., 
vol. ii. pp. 1071 et seq!] 


Conti ng^ent Remainders. — A contingent remainder may 
be defined as an estate limited, to take effect in remainder that is, 
to come into possession on the regular determination of some prior estate 
less than fee-simple (called the particular estate), but to arise only in case 
some event or events, which may or may not happen before the particular 
estate shall come to an end, shall happen. It is an estate in remainder of 
which the vesting in interest is made subjecit to a condition precedent 
(see Fearne, C. R 3, 16, 221, 9th ed. ; Smith v. Farlchursty 18 Vin. Abr. 
413 ; 3 Atk. 135 ; Co. Litt. 265 a, n. (2)). The commonest instance of a 
contingent remainder is an estate limited, after the determination of an 
estate given ta A. (a bachelor) for life, to A.'s first son in tail male or in 
tail. Such limitations are regularly employed in every deed disposing of 
lands in what is called strict settlement, that is, bestowing the lands on the 
members of a family in succession according to seniority, but with a certain 
preference for males over females. Wlien a settlement of this kind is 
made, life estates are invariably given to the living members of the family, 
with remainder after each life estate, to the life-tenant's sons successively 
in tail male ; and there are usually further remainders (of which the exact 
place in the settlement varies according to the circumstances) to e^ch life- 
tenant's sons in tail general, and to his daughters, either successively or as 
tenants in common in tail (see Davidson, Free, Gonv, iii. 324-330, 3rd ed. ; 
Williams on Settlements, 217, 218, 288-291). It is obvious that all such 
estates are subject to the condition precedent that a son or daughter (as 
the case may be) shall be born to the life-tenant in question ; otherwise the 
estate limited can never take effect. But it is by no means essential to the 
creation of a contingent remainder that it should be limited to an unborn 
or imascertained person ; remainders limited to persons perfectly ascertained 
at the time of limitation may be equally contingent, as where lands are 
granted to A. for his life and after his death, if he shall leave no issue living 
at the time of his death, to B. in fee. Here B, is supposed to be a living 
person, perfectly capable of receiving a grant of lan^ ; but in the case put 
the remainder limited to him is as contingent as a gift to the unborn. For 
if A. die leaving issue alive, B. will take no estate at all in the land ; as the 
event, in which the estate was given to him, did not happen. The dis- 
tinction between remainders limited to unborn or otherwise unascertained 
persons and those given to ascertained persons in an uncertain event has 
been put forward as a leading classification of contingent remainders {Smith 
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t: JPackhurst, 1741, 3 Atk. 139 ; 2 Black. Com. 169, 170). And Mr. Fpime, 
whose celebrated treatise on Contingent Remainders is the foundation of 
all modem learning on the subject, armnged them, for the purposes of 
examination, into no less tiian four classes. But the mai]i thing to re- 
member is that all contingent remainders liave the Siime characteristic of 
being limited to take effect only upon the fulfilment of some condition 
precedent. It is this wliich esj^ecially distinguishes them from vested 
remainders (q.v,). These are estates so limited in remainder that their 
taking effect in possession is simply postponed to the regular determination 
of the prior or particular estate, and is dependent upon no other condition 
whatever ; as where land is given to A. for life, and after his death to B. 
in fee. Here B.*s estate is vested in interest ; beciiuse his right to have 
possession of the land, though postponed till after the determination of A.*s 
life estate, is nevertheless an absolute right, and is independent of the 
fulfilment of any condition, which may or may not be satisfied in A.*8 life- 
time. B.*8 estate, having this absolute quality, is from its commencement 
capable of taking in effect in possession, whenever the particular estate 
shall end ; and this present capacity for taking effect in possession id the 
particular mark of a vested remainder (Fearne, C. R. 210, 9th ed. ; Oo. Litt. 
165 rt, n. (2)). 

The ancieivt common law allowed only of the creation of vested estates 
in land. It is true that Bracton suggested (fo. 13 a) that a feoffment might 
well be made by way of a gift in joint tenancy to a concubine and her 
children then 1:)orn or afterwards to be born. And this suggestion was 
copied into Flcta (fo. 179) and Britton (i. 231, ed. Nichols). But tlie anno- 
tator of Britton, whom Mr. Nichols has identified witli John de Longueville, 
dissented emphatically from the pronouncement in the text. And he 
pointed out that in a feoffment a certain purchaser must be named, for the 
whole e.state is thereby transferred away from tlie fcioffor and immediately 
vested in the feoffee, so that those who are not m rcrum natura at the time 
of the gift can claim no part in what is bestowed (Britt. 1, 231, n. (/»:), ed. 
Nichols). This opinion, which, it will be observed, is expressed of gifts of 
land in possession, appears to have jjrevailed for some time as to gifts in 
remainder also. And it was considered that on a feoffment professing to 
bo a feoffment in fee, the whole fee must immediately pass away from the 
feoffor, ‘SO tluit if the land were given to one for life and after his death to 
another in fee, the latter must be a person j)crfectly wipable, at the time of 
the gift, of taking the remainder so limited to him ; otherwise the gift in 
remainder would be void (Y. B. 11 Hen, iv. 74, pi. 14, per Hankey ; Litt. s. 
721). In the reign of Henry vi., however, an inroad was made on this 
principle ; and it was held that if bind were given to one for life and after 
his death to some person not immediately ascertained, as to the heir of A., 
a living person, in fee, the remainder might take eflect in possession, if the 
person to whom it was limited were ascertained before the life estjite came 
to an end (Y. B. 9 Hen. vi. 24 a ; Fitz. Abr. Feoffments and Faits, 99). This 
appears to have been the beginning of contingent remainders. In the case 
put, the remainderman is not ascertained at the time of the gift, for nemo 
eU hceres viverUis, During A.*s lifetime, the remainder is contingent, being 
subject to a condition precedent, which can only be fulfilled on his death. 
For though A. may have an heir apparent or an heir presumptive, there is 
no certainty that either will survive to be his heir. But on A-'s death his 
heir is ascertained ; and if A. die before the life tenant there will tlien be a 
person perfectly capable of succeeding to the possession of the land, should 
the life estate determine at any time. The remainder will therefore have 
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yest#i, and may take effect as weli as if it had been vested from the time of 
its creation. The law so laid down was upheld and remains good to the 
present day (Perk. s. 52 ; Co. Litt. 378 a). The doctrine of contingent 
remainders does not, however, appear to have been put to much use in 
conveyancing practice until after the Statute of Uses (27 Hen. viii. c. 10). 
This Act fairly uprooted the long prevailing custom of settling lands by 
means of feoffees intrusted to execute the feoffor^s will, and constrained 
landowners and their legal advisers to seek after new methods of assurance. 
The plan adopted was to limit the lands, by way of contingent remainder, 
after a life estate given to the settlor or his living children, to his or their 
unborn sons successively in tail. About the middle of the seventeenth 
century this became the established mode of settlement ; and it has lasted 
to the present day (see Papers read before the Juridical Society, i. 45). 
Here it may be observed that, after contingent remainders were allowed, 
great difficulty was long felt in breaking in upon the old rule that on a 
feoffment in fee the fee-simple must altogether depart from the feoffor. To 
reconcile this rule with the existence of contingent remainders, it was said 
that, on the creation of a contingent remainder in fee-simple, the fee was 
in abeyance until the contingency happened (Co. Litt. 342 &). The modern 
opinion is that the fee remains with the grantor in such cases until the 
remainder vests (Fearne, 0. R. 351-364 ; Williams on Beal Property, 268, 
13th ed.; 334, 18th ed.). 

Although contingent remainders became thus firmly established, the 
possibility of their taking effect is by no means dependent only on the 
fulfilment at any time of the condition precedent to their vesting. The 
policy of the law is against the settlement of land in perpetuity; it is 
jealous of devices calculated to place land for ever beyond reach of the 
power of alienation. And principally to avoid this end certain rules have 
been evolved, which must be observed in the creation of contingent 
remainders, or the gift made contingently will never be able to take etiect. 
The first of these rules is that the seisin, meaning the freehold possession 
(Co. Litt. 17 a), must never be without an owner; which is otherwise 
expressed in saying that every contingent remainder of an estate of freehold 
must have a particular estate of freehold to support it. This rule, though 
it proved a valuable check on the creation of perpetuities, was not appar- 
ently designed as such ; it seems to be simply an effect of the common law 
rule that delivery of possession is necessary to the validity of a gift of 
lands. As is well known, tlie common law method of conveying lands was 
by a feoffment, that is, a gift, properly of a fee, but, as the term came to be 
used, of a freehold estate (Litt. s. 57 ; Co. Litt. 9 a ) ; and a feoffment was 
void unless accompanied by livery of seisin, or formal delivery of possession 
(Litt. ss. 59, 60, 66, 70). It followed that at common law no gift could 
be made of a freehold estate to commence at a future time, save by way of 
remainder. For such a gift, if made without present livery, would be void 
under the above-mentioned rule ; and it would be equally void if made with 
present livery, as the expression of an intention to give at a future time 
would be repugnant to, and would nullify the expression, requisite to good 
livery of seisin, of intention to deliver imTmdiaie possession of the land 
{Buckler's case, 2, Co. Rep. 55 ; Barwieh's case, 5 Co. Rep. 93 1 ; Co. litt. 49 6, 
217 a). Now, although where lands were given to one for a term of years, 
and afterwards to another for life or in fee, the latter gift was said to be a 
gift in remainder, yet it was considered to be an immediate gift of the 
freehold. This was a consequence of the rule that the termoris possession 
does not interfere with the freeholder’s seisin, and of the older doctrine 
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;;lbat the t^mor held as the freeholder's bailiff (Co« litt 15 a). In the» case 
such a gift, therefore, the enjoyment of the seisin was not regarded as 
bmg postponed by the term; so no question of repugnancy arose if the 
gift were perfected by immediate livery. This was necessary, as ever, but 
was properly made to the termor; and such livery vested an immediate 
estate of freehold in the so-called remainderman (Litt. s. 60 ; Co. Litt. 49 a ; 
Smith v. Pachhursty ubi supra). Hence appears the necessity for a par- 
ticular estate of freehold to support a contingent remainder of a like estate. 
For such a limitation, being in truth a gift to take effect on the future 
fulfilment of a condition precedent, can only be made, according to the 
common law, by way of remainder. And it cannot take effect if simply 
limited to come into possession on the expiration of a term of years, because 
that is equivalent in law to an immediate gift of the freehold, and an 
immediate gift to take effect on the future fulfilment of some tx»ndition 
would be a contradiction in terms, and therefore void (Co. Litt. 217 a). 
Again, a remainder, to be valid, must be limited to take ellect in jwssession 
immediately on the regular determination of the particular estate. For, as 
we have seen, the ancient common law regarded the whole fee as ;>t)^s8ing 
away from the feolfor on a feoffment in fee; and it was coiisi bued that 
tliis took place none the less if various particular estates, as for life or in 
tail, were first limited by tlie feoffment, with remainder, on their determina- 
tion in fee-simple, beaiuse all these estates were regarded as one for the 
purposes of the livery (Co. Litt. 49 h). But if any time were interposed 
between the end of the particular estate and the commencement of the 
remainder, as on a gift to A. for life and after his deatli and one day to B. 
in fee, tlie law, not admitting the idea of a vacancy of seisin, considered 
that on A.'s death the seisin must revert to the feoffor, and held that such 
seisin could only be again transferred from him by a new feoflinent and 
livery. The remainder purported to be given to B. was therefore held 
equally void with the gift of a freehold in possession to commence at a 
future time (Plowd. 25 1), The effect of this rule in the case of a con- 
tingent remainder was tliat, if it were not ready to take effect when the 
particular estate ended, it would altogether fail ; for if the remainderman 
were not then ready to take the seisin, it would revert to the grantor and 
continue with him, being only to be disposed of by a new feoffment and 
livery. This efiect is usually stated in the proposition tliat every contin- 
gent remainder must vest during' the continuance or at the instant of the 
expiration of the particular estate (Feariie, C. 11. i>07); which proposition is 
properly but a corollary of the first rule above given. Such is the rule of 
common law. An exception was made by the Contingent Itemainders 
Act, 1877, with regard to every contingent remainder which has been 
created by an instrument executed or will republished on or after the 
2nd August 1877, and which would have Ijeen valid if originally (treated as 
a shifting use or executory devise. , Such a contingent remainder shall be 
capable of taking effect notwithstanding that the particular estate deter- . 
mine before the contingent remainder has vested. 

Owing, to the above-mentioned rule, a contingent remainder might fail 
at common law if it had not vested on the regular determination of the 
particular estate by*any means. In the case of a contingent remainder to 
commence on the expiration of a life estate tlierefore, it might fail not only 
if not vested before the death of the life-tenant, but also if not vested 
before the determination of the life estate by forfeiture, merger, or 
surrender; for these were as regular modes of determination of a life 
estate as the tenant's death (Fearne, C. K. 16, 316 sj.). It was consequently 
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in the power of a tenant for life in possession by making a voluntary 
forfeiture, surrender, or merger of his We estate to destroy any contingent 
remainders limited to commence after his death. This was at first a great 
obstacle in the way of the permanence of the form of settlement on unborn 
sons, devised as before mentioned. It was obviated in the course of the 
seventeenth century by the introduction of an estate limited, after the 
determination of each life estate by forfeiture or otherwise in the tenant's 
lifetime, to trustees and their heirs during the remainder of his life on 
trust to preserve the contingent remainders (which, as we have seen, were 
usually to his unborn children successively in tail) from being defeated or 
destroyed. Such trustees* estate, being from the first capable of coming 
into possession on the regular determination of the preceding life estate, 
was vested ; no act of the tenant for life could therefore prevent it from 
coming into possession, if his life estate ended in his lifetime ; and if the 
trustees themselves put an end to their own estate, this was punishable as 
a breach of trust in equity {Mansell v. Mansell, 1732, 2 P. W. 678 ; Smith v. 
Packhurst, 1741, 3 Atk. 139). The necessity for the limitation in settlements 
of an estate to trustees, on trust to preserve contingent remainders, continued 
until it was enacted by the Heal Property Act, 1845 (c. 106, s. 8), that a 
contingent remainder shall be cajmble of taking effect, notwithstanding the 
determination by forfeiture, surrender, or merger of any preceding estate of 
freehold. Since then such limitations have been discontinued. It will be 
observed that this enactment introduced a limited exception to the common 
law rule above stated. We may notice here that if the particular tenant 
were disseised, any contingent remaindei*s expectant on the determination 
of his estate would not be defeated, so long as he retained a right of entry 
on the land; but if his right of entry were taken away, and he were 
reduced to a right of action, it seems that the contingent remainders would 
be destroyed (Fearne, C. E. 286 and n. {e)), 

A contingent remainder cannot be well limited to vest in an event 
which is illegal, either as being directly contrary to law or against public 
policy. Thus a remainder limited to vest on the commission of an indict- 
able offence or an actionable wrong would be altogether void. So is a 
remainder to any child to be born out of wedlock. This rule is merely a 
particular instance of a principle applicable to contracts, and conditions and 
limitations generally {Blodwell v. Eduards, Cro. (1) 509 ; Shep. '^"ouch. 
128, 132 ; Fearne, C. E. 248, 249 ; Egerton v. Brownlow, 1853, 4 H. L. 1). 

Mr. Fearne (C. E. 250) laid down a rule extracted from the Eeports of 
Lord Coke (2 Eep. 51 ; 10 Eep. 50 6) that the contingency upon which a re- 
mainder is to vest must be a common possibility and not a double possibility, 
or a possibility on a possibility. As an example of an estate to arise on the 
latter kind of contingency, and void on that account, Lord Coke mentioned 
a gift in remainder to the heir of J. S., there being no such person as J. S. 
ill existence at the time of the gift. But the authorities cited by Lord Coke 
do not support his conclusion ; for it appears that such a gift is held void 
for uncertainty in the description of the person intended to take, and not 
because the estate is to arise in a double event (see Y. B. 2 Hen. vii. 13, pi. 
16, per Keble; Bro. Abr. Done, 22). And Mr. Charles Butler pointed out 
(Fearne, C. E. 251, n. (c)) that Lord Coke’s language cannot be taken literally, 
there being in truth nothing to limit the condition of a remainder vesting 
to the happening of one event only. And he instanced the unquestionable 
validity of a remainder to the first son of A. who shall attain twenty-one. 
Other eminent lawyers have also destructively criticised Lord Coke’s and 
Mr. Feame’s proposition ; and it is considered that, as a general principle, 
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lit cannot now be seriously maintained (see 1 Frest. Abst, 128, 129; 
IVilliams on Beal Property, 274-76, 13th ed. ; J. C. Gray, Rule against Per- 
petuities (Boston, 1886), pp. 80-86, 135, 139, 140). 

Ijet us now consider the rules applied to the creation of contingent re- 
mainders in order to establish the impossibility of keeping land in perpetual 
settlement, out of reach of the exercise of the power of alienation. These, 
as shaped at present, are singularly anomalous and are unintelligible apart 
from their history. The first step towards their comprehension is to bear 
in mind the history of the rule against perpetuities (q,v.) applied to the 
creation of executory interests (q,v.) arising by way of shifting use or 
executory devise. In 1681 it was adjudged that such interests could be 
well limited to arise within the compass of an existing life (Howard v. Duke 
of Norfolk, 3 Ch% Cas. 14). Then in 1718 it was held that they might be 
made take effect within a reasonable time after (Marks v. Marks, 10 Mod. 
Ca. 419). In 1736 this reasonable time was extended to the period of the 
minority of an infant actually entitled under the instrument by which the 
executory estate was conferred (Stephcm v. Stephens, Ca. t. Talb. 228>. It 
was settled in 1805 tliat any number of existing heirs might bi^ taken 
(Thcllnsson v. Woodford, 8 R 11. 104). And it was not until 1833 that the 
rule was finally established in its present form, by which the time allowed 
after the dumtion of existing lives is a term of twenty-one years, inde- 
pendently of the minority of any ])er8on, whether entitled or not, with tlie 
possible addition of the period of gestation, but only where the gestation 
actually exists (Cadcll v. Palmer, 7 Bli. N. S. 202). Now whilst this rule 
was in the making it seems to have been generally understood by con- 
veyancers that in case of the limitation of two or more contingent 
remainders to take effect successively, the second or following remainder or 
remainders must be such as should necessarily vest within the compass of 
existing lives. For, as we have seen, the established practice in drawing 
settlements of land was to give life estates to the living, with remainder to 
their unl)orn children successively in tail ; and it was not attempted in 
general to extend tlie time of settlement by limiting the lands to unborn 
children for life with remainder to their children in tail or otherwise. It 
will be observed that, so long jis the life estates limited in a settlement are 
vested, any contingent remainder to t^iike efiect immediately thereafter must 
necessarily vest, at common law, within the compass of the life-tenant's exist- 
ence, or it would fail as not having vested at the expiration of the particular 
estate. Where attempts were made to confer life estates on unborn genera- 
tions successively according to the order of birth, the remainders limited after 
the life estates to the first unborn generation were held void, as contravening 
the general policy of the law against the settlement of land in perpetuity 
(Humherston v. Humherston, 1 7 1 6 , 1 P. W'. 332 ; Puke of Marlborough v. Godol- 
phin, 1759, 1 Eden, 404, 411, 415, 416 ; Seaimrd v. Willock, 1804, 5 East, 198, 
205; Beard v. Westcott, 1813, 5 Taun. 393). The result of these decisions was 
summed up in the proposition that an estate given to an unborn person for 
life cannot be followed by any estate U) any child of such unborn person, as 
the latter estate would be void (Marlborough v. Godolphin, 1 Eden, 415,416 ; 
Hay v. Coventry, 1789, 1 R R 652 ; Brudcnell v. Elwes, 1801, 6 R R 310). 
Now the reason of the decisions upon which this proposition is grounded seems 
to have been that, in such cases, the estate given to the child of the unborn 
would be void as tending to a perpetuity. In other words, the pro^xisition, 
as originally formulated, was no more than a statement of a particular 
instance of the general rule against perpetuities. So it seems to have been 
considered by Mr. Fearne (C. R 502), It was, however, suggested, in a 
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somewhat confused opinion of Mr. Booth (which he afterwards acknowledged 
to have been written when he was in the country and extremely engaged), 
that the possible children of unborn children are such as the law \ml not 
expect, and that the limitation of an estate to the child of an unborn 
person was void as being a possibility upon a possibility. The same 
suggestion was repeated in a subsequent opinion of Mr. Yorke upon the 
same case (2 Cases and Opinions, pub. 1791, pp. 435, 440). These opinions 
seem to have led Mr. Charles Butler to put forward the proposition in 
question as a rule existing independently of the general rule against per- 
petuities and as being an instance of the invalidity of a possibility on a 
possibility (Fearne^C. E. 565, n.). It is very strange that Mr. Butler should 
have so written ; for in a previous note he had not only (as we have seen) 
subjected the supposed rule against double possibilities to the most 
destructive criticism, but had particularly demonstrated (citing Routledge v. 
Dorril, 2 E. E. 250) that the contingency of an unborn child having issue 
is unobjectionable on the score of its being a double possibility (Fearne, 
C. E. 251, n.). Mr. Jarman also cited the proposition in question as an 
independent common law rule founded on the invalidity of a double 
possibility (1 Jarm. Wills, 221, 1st ed. ; see also Sug. Pow, 393, 394, 8th 
ed.). Mr. Preston, however, mentioned a remainder to the child of an 
unborn person, following a life estate to its parent, as an instance of an 
estate void for remoteness (2 Prest. Ahst 112, 148, 166, 168). Mr. Lewis 
{Perpetuities, 408 sq) strongly argued that the proposition in question was 
merely an instance of the general rule against })erpetuities. Mr. Joshua 
Williams, in stating the proposition in the first edition of his well-known 
treatise on Beal Property (p. 212), allowed it to be an example only, not a 
rule, and mentioned the conflicting views as to the reason to be given for 
it, especially commending Mr. Lewis's argument. But in the third and 
subsequent editions of that work (pp. 227, 406, 3rd ed. ; 276, 531, 13th ed.) 
he laid down the proposition as an independent rule derived from the 
doctrine against double possibilities, and he added an appendix in which he 
particularly combated the view Mr. Lewis had supported, maintaining that, 
if the proposition were no more than an instance of the rule against per- 
petuities, land might be tied up for at least a generation longer than was 
possible under the customary limitations of a settlement. It was not until 
1889 that the Courts had to decide upon the validity of a remainder Hmited 
to the child of an unborn person, after a life estate given to the unborn 
parent. In Whitby v. Mitchell, 42 Ch. D. 494, 44 Ch. D. 85, it was held 
that such a remainder was void, notwithstanding that the gift in remainder 
had been expressly confined to such child of the unborn person as should be 
born within the compass of lives existing at the time of the gift. Kay, J., 
who decided the case in the first instance, was evidently much influenced by 
fear of extending the possible time of tying up land in settlement, and 
avowed himself contented to rest his judgment on the authority of Mr. 
Williams (who was then dead) as a real property lawyer. In the Court of 
Appeal the authority of Mr. Williams again prevailed, backed by that of 
Mr. Charles Butler, whose general observations on the alleged rule against 
double possibilities do not appear to have been cited. *In this manner the 
rule that an estate cannot be well limited in remainder, after an estate 
given to an unborn person for life, to any child of such unborn person, was 
for the first time judicially pronounced to be a rule of law existing inde- 
pendently of the general rule against perpetuities. The rule so laid down 
is the second rule to be observed in the creation of contingent remainders. 

This rule is modified, in the case of a gift by will, by what is called the 
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^•pris doctrine, according to which, if a testator devise lands to the 
unborn son of some Uving person for life, with remainder to such unborn 
son's sons in tail, the Courts will endeavour to carry out the testator’s 
intention, as nearly as can possibly be done without infringing the rule 
which makes such a remainder void. In such cases therefore the unborn 
devisee is held to take an estate tail instead of a life estate only, the 
Courts doing what they can in the way of conferring an estate trans- 
missible to the devisee’s issue in infinitum, but being obliged to disregard 
the possibility of the entail being barred. The cy-jrrh doctrine is only 
applied where the estates devised to the children of the unborn child are 
estates tail, and not where they are estates for life or in fee-simple 
(1 Jariii. With, 2G7-271. 5th ed.). 

In the san^e year, 1889, ho\vever, a case occurred for which the 
above rules were insufticient to provide. It was therefore declared that in 
the limitation of successive contingent remainders, the second and 
subsequent remainders must be such as must necessarily vest within the 
period allowed by the general rule against perpetuities {In re Frost, 48 Ch. 
D. 246). This is the third rule to be observed in the creation .4 con- 
tingent remainders. An instance of it is the limitation of la: id to A., a 
Uichelor, for life, and after his death to his first son for life, and after the 
son’s death po A.’s eldest daughter wdio shall then be living. Hero the 
contingent remainder to A.’s eldest daughter living at his son’s death 
will be void, because it could not vest till the son’s death, which might 
obviously occur more than twenty-one years after the death of A. This 
third rule, however, is subject to the proviso, that it shall not apply to the 
case of a contingent remainder limited to take elicct on the termination of 
an estate tail originally limited as a contingent remainder; for in this 
case the latter remainder maybe defeated by barring the entail; it does 
not therefore tend to tie up property beyond all ])ower of alienation 
{Nicolls v. ShefM, 1787, 2 Bro. C. C. 215 ; Phillips v. Deakin, 1813, 1 M. & S. 
744 ; Cole v. Sewell, 1843, 2 Con. & Idiw. 344; 4 Dr. & War. 1 ; 2 H. L. 186). 
It is submitted tliat the second rule above mentioned does not prohibit 
the limitation in remainder, after an estate tail, of an estate to the child 
or remoter issue of some ])er8on unborn at the time of the gift. 

Contingent remainders of trust estates were never subject to the rule 
of law requiring the remainder to vest before or upon the determination 
of the particular estate. As we have seen, this rule was a (jonsequence of 
the common law’s abhorrence of a vacancy of seisin. In the case of trust 
estates, how’cver, the trustees were seised of the lands at law, so that there ^ 
was no vacancy of the legal seisin, if, when a jmrticular estate in the trust 
determined, a contingent remainder in the trust, limited to come into 
possession after that estate, had not vested. And equity <lid not follow 
the law in allowing the destruction of contingent remainders of trust 
estates, but rather obliged the trustees strictly to observe the intention of 
the creator of the trust (see Chapman v. JUissett, Ca. t. Talb. 145, 161 ; 
Hopkins V. Hopkins, ibid, 52, n,\ Astlcy v. Mieklcthwait, 1880, 15 Ch. D. 59). 
Contingent remainders of trust estates must, how^ever, be such as must 
necessarily vest vjithin the period allowed by the general rule against 
perpetuities, or they will be altogether void (Abhiss v. Burney, 1881, 17 Ch. D. 
21 ly But, so long as this condition be observed, they may well be 
limited to the child or remoter issue of an unborn yerson {Thelhmon v. 
Woodford, tdn supra). 

Contingent remainders of copyholds were never liable to destruction 
by the sudden determination of the particular estate ; as in such case they 
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. were said to be preserved by the freehold, which is in the lord. But they 
would fail, at common law, if not vested before or upon the natural 
expiration of the particular estates ; and in other respects are subject to 
the same rules as contingent remainders of freehold estates at law (Fearne, 
C. E. 319, 320; 1 Scriv. Go^. 476-480, 3rd ed.). 

At common law a contingent remainder limited to an ascertained 
person was regarded, not as an estate in the land, but as a possibility only 
of a future estate therein. It was therefore inalienable either by feoffment 
or deed of grant. It might, however, have been disposed of by fine acting 
by way of estoppel (Fearne, C. E. 365, 366), or released (10 Co. Eep. 48 ; 
1 Str. 132) ; and it was devisable by will (jones v. Roe, 1789, 1 E. E. 656), 
and assignable in equity (Fearne, C. E. 550, 551). But by the Eeal Property 
Act, 1845 (s. 6), a contingent interest, and a possibility coupled with an 
interest, in any tenements or hereditaments of any tenui-e, whether the 
object of the gift or limitation of such interest or possibility be or be not 
ascertained, may be disposed of by deed. 

[Authorities. — Fearne on Contingent Remainders] Jarman on Wills] 
Williams on Real Property] Challis on Real Property] J. C. Gray, Rule 
against Perpetuities, Boston, 1886.] 


Conti ngCCnt Use. — A use limited to take effect in the future 
upon the happening of some uncertain event. See Contingent Eemaindeks ; 
Executory Limitation ; Shifting Use ; Stringing Use. 


Continuing* Act. — l. in those cases in which the law prescribes 
a period within which legal proceedings for an offence or an infraction of a 
civil right must be instituted, it is often necessary, for the purpose of 
ascertaining whether the remedy is statute-barred, to consider whether the 
act or default in respect of which it is claimed was completed at a given 
date or is a continuing act or an act repeated from time to time, so that the 
time for pursuing the remedy can be computed from the last day on which 
the act or default took place, and not from the day on which a complete 
offence was committed, or a right of action first accrued; that being the date 
from which a Statute of Limitation ordinarily runs. 

2. Under the Public Authorities Protection Act, 1893 (56 & 57 Vict. c. 
61), the time limited for legal proceedings is six months next after the 
act, neglect, or default complained of, or in case of continuance of injury or 
damage six months after the ceasing thereof. This Act applies both to civil 
and criminal remedies against persons purporting to act under public or 
statutory authority. 

With respect to indictable offences, the question of the continuousness 
of an offence rarely arises, there being no general, and few special, time limita- 
tions on prosecution by indictment. In the case of larceny, however, the 
question occasionally arises (with reference to the rules as to joinder of 
charges under 24 & 25 Vict. c. 96, s. 6) whether the taking is continuous 
so as to form one transaction (R. v. Firth, 1868, L. E. 1 C. C. E. 172 ; R. v. 
Shepherd, 1867, L. E. 1 C. C. E. 118). But in these casds continuity is con- 
sidered from a different point of view from that taken with reference to 
limitation of proceedings. 

Summary proceedings must, under sec. 11 of the Summary Jurisdiction 
Act, 1848 (11 & 12 Vict, c. 43), be instituted within six months of the 
time when the matter of the information or complaint arose, unless some 
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time is prescribed by the Act, under which the remedy is given. 

to the mode of computing the time, see Badcliffe v. Bartholometv, [1892] 
I Q. B. 161. This rule also applies to summary proceedings for an offence 
ordinarily triable on indictment. Civil debts recoverable by this procedure 
are treated in the same way as those dealt with by the Statutes of Limita- 
tions, i,e. failure to pay them when they have accrued is not regarded as a 
continuing default so as to extend the time for recovery (see Bast London 
Waterworks v. Charles^ [1894] 2 Q. B. 730). It is impossible to enumerate 
all the acts or defaults which constitute continuing offences within this 
Act; but those most commonly to be considered are — (a) nuisances punish- 
able summarily; (J) contravening regulations as to buildings {London 
County Courwit v. Worley, 2 Q. B. 826); {v) disobedience to orders 

of Courts of summary jurisdiction {R. v. Slade, [1895] 2 Q. B. 247) ; (d) 
desertion by a husband of his wife {Wilkinson v. Wilkinson, 1894, 58 J. T. 
415 ; Heard v. Heard, [1896] Prob. 188). Persistent cruelty to, and wilfnl 
neglect of, a wife are held not to be continuing acts {Ellis v. Ellis, 
[1896] Prob. 251). The effect of proof that the offence is continuintr is 
merely to defeat any objection that the time for prosecution run*-' (lom 
its first commission. It does not entitle the prosecutor to go, except, 
perhaps, for purposes of evidence, behind the period of limitation, nor to 
recover penalties for more than six months prior to the institution of the 
proceedings {tt, v. Slade, iibi supra). In the case of criudty to children 
specific provision is made (57 & 58 Viet. c. 41, s. 18) for giving such 
evidence in the case of continuous cruelty extending outside tlie period 
of limitation. 

In cases not covered by the statutes already referred to, it is material for 
the purposes of civil proceedings to inquire whether an act or cause of 
action is continuing in order to determine (a) whether the remedy is shitute- 
barred, (b) the mode of assessing the damages sustained and to be awarded. 

{a) In cases of private nuisance, continuance of the nuisance is the 
ground for proceedings for injunction ; and the fact that such a nuisance is 
continuous prevents the complete operation of the Statutes of Limitations ; 
but, on the other hand, laches in enforcing the remedies available, or 
acquiescence in the nuisance may, if persisted in, be taken as evidence of 
a prescriptive right to do what is complained of. Where the right of 
support by subsoil is infringed by excavations, the right of action accrues 
at the date, not of the excavations, but of the consequent damage, and 
a separate right of action accrues with each particular damage by loss of 
support {Crnmhie v. Wallsend Local Board, [1891] 1 Q. B. 503). hi this 
case, where the injury is continuous or successive, the injured person is not 
required nor entitled to sue until the damage is sustained, and the statutes 
do not run till then. 

(6) Where a cause of action is continuing, the damages are to be 
assessed down to the date when the assessment takes place (K. S. C., 1883, 
Order 36, r. 58; Hole v. Chard Union, [1893] 1 CIi. 293). This rule has 
been established to avoid multiplicity of action, but does not in strictness 
affect the right to bring separate actions for the successive injuries. 

Contra Formam Statuti.— l- in an indictment for an 
offence created or regulated by statute, it was at common law necessary ^ to 
recite the statute, to describe the offence in its terms, and to conclude with 
the words, “against the form of the statute (or statutes) in that case 
n»de and provided, and against the peace, etc.” The reason for not 
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specifying the particular statute or statutes seems to have been to avoid 
the risk of error in describing the statute, or in selecting the statute to be 
referred to. But the words, contra ftyrmam, etc., while essential, did not 
avail to cure want of precision or certainty in the description of the offence 
charged (2 Hale, P. C. 170). 

The law on this subject has been altered by modern legislation. Where 
an offence is created or its punishment increased by the statute, description 
of the offence in the words of the Act is sufficient after verdict, is not 
ground for a writ of error (7 Geo. iv. c. 64, s. 21). And under 14 & 15 Viet, 
c. 100, s. 24, it is now immaterial whether against the form “of the 
statute ” or “ of the statutes ” is inserted in the indictment. This provision 
does not obviate the necessity of inserting one or the other; but their 
omission is cured by the provision in the same sec. (24) that an indictment 
shall not be insufficient for want of a proper and formal conclusion (see 
CcLstro v. 72,, 1881, 6 App. Cas. 229). The dicta to the contrary in 72. v. 
Mayor, etc,, of Poole, 1886, 19 Q. B. D. 602, are inconsistent with the House 
of Lords case, and seem to have been uttered per incuriam (see 19 Q. B. D. 
683, n.). 

The practice of pleaders to insert the formal conclusion continues from 
inveterate custom or caution unaffected by either statute or case law. 

2. In pleadings in civil actions even on penal statutes, this formal con- 
clusion is no longer necessary. As to the old practice, see Com., Difj. tit, 
“ Action on Statute ” (9) (H. 1). 

[AuthorUies, — Archbold, Cr, PL, 21st ed., 69, 76 ; Buss, on Crimea, 
6th ed., vol. i. p. 37.] 


Contraband.— See Smuggling. 


Contraband of War. — By the law of nations, neutrals in 
time of war are forbidden to give material help to either belligerent. 
Generally speaking, any articles supplied by a neutral for the purpose 
of giving such help are contraband of war. 

“ There are still disputes,” says Grotius, “ as to what may lawfully be 
done to those who are not our enemies, nor are willing to be thought 
so, and yet furnish our enemies with supplies. This is a point which has 
been sharply contested, both in ancient and modern times, some main- 
taining the extreme right of war, others the freedom of commerce. In the 
first place, we must distinguish between the things themselves ; for there 
are some things which are of use only in war, as arras; others which 
are of no use in war, but serve only for pleasure; others which are 
useful both in war and peace, as money, provisions, ships, and their 
appurtenances.” 

He agrees with the prohibition of neutrals from carrying to the enemy 
articles of the first kind, and in permitting traffic in articles of the second 
kind. As regards articles of the third kind, those which are of use, both in 
time of war and in time of peace (ws«s ancipitis) .we must distinguish 
according to the circumstances; “for if I cannot protect myself unless 
I intercept what is sent, necessity will give mo a right to intercept it, but 
under the obligation of restitution, except there be cause to the contrary. 
But if the supplying of the articles will impede the execution of my 
design, ^nd he who transports them might have known this fact — as, for 
instance, if I am besieging a town or blockading a port, and a surrender 
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a peace is daily expected— he will be liable to me for damages, and his 
j^perty may be taken to satisfy them. If he has not done the damage, 
But is only attempting to do it, his property may be detained until 
he gives security for the future ; but if the injustice of my enemy be very 
clear, and the supplies conveyed to him support him in liis luijust war, then 
shall the party who conveys them to my enemy be not only liable to repair 
my loss, but he may be treated as a criminal, as one who is rescuing a 
notorious offender from impending judgment ; and for this reason it will be 
lawful for me to deal with him according to his offence, and for the purpose 
of punishment I may deprive him of his merchandise ” {De Jure Belli et 
Pads, lib. iii. c. 1, s. 5). 

The rules of international law relating to contraband arc, on the whole, 
still in accordanee with the distinctions of Grotius. 

The first kind in Grotius’ distinction are usually called “absolute 
contraband,” the third “ conditional contraband.” 

The British Admiralty Manual of Prize I^aw, 1888, enumerates as 
absolutely contraband-. Arms of all kinds and machinery for ir;;nu- 
facturing arms; ammunition, and materials for ammunition, including lead, 
sulphate of potash, muriate of potash, chlorate of potash, and nitrate of 
soda; gunpowder and its materials, saltpetre and brimstone, also gun- 
cotton; military equipments and clothing; military stores; naval stores, 
siich as masts, spars, rudders, and ship timber, hemp and cordage, sailcloth, 
pitch and tar, copper fit for sheathing vessels, marine engines, and the 
component parts thereof, including screw - propellers, paddle - wheels, 
cylinders, cranks, shafts, boilers, tubes for boilers, boiler plates and fire bars, 
marine cement and the materials used in the manufacture thereof, as blue 
lias and Portland cements, iron in any of the following forms — anchors, 
rivet iron, angle iron, round bars of iron of from f to f of an inch diameter, 
rivets, strips of iron, sheets, plate iron exceeding | of an inch, and Low 
Moor and Bowling plates ; and as conditionally contrahrand : provisions 
and liquors fit for the consumption of army or navy ; money ; telegraphic 
materials, such as wire, porous cups, platina, sulphuric acid, and zinc ; 
materials for the construction of a railway, as iron bars, sleepers, etc. ; 
coals ; hay ; liorses ; rosin ; tallow ; timber. 

England, consistently with tlie above distinction, during the war of 
1870, Considered that the character of coal should be determined by its 
destination, and vessels were prohibited from sailing from British ports 
with supplies directly consigned to the French fleet in the North Sea (see 
Hall, Inter. Law, p. 686). 

At the West African Conference of 1884, Eiissia declared that she 
would “categorically refuse her consent to any articles in any treaty, 
convention, or instrument w’hatever which would imply ” the recognition 
of coal as contraband of war (Pari. Papers, Africa, No. iv. 1885). 

The Prussian Prisenreglenient of June 20, 1864 (see Art. 8), the 
Austrian Ministerialveroi'darurigen, of March 8, 1864 (see § 7) and of 
July 9, 1866 (see § 4), define contraband, the former as “ all things which 
uiay be employed directly (unmittelbar) for the war”; the latter adds 
the exception of suoh reasonable provision of prohibited articles as may be 
necessary for the ship’s protection. 

There has been much controversy respecting what articles should be 
C’onsidered as provisional contral)and (contrebande relative ou par destiifiatiM). 
An idea of the prevalent uncertainty may be gathered from the fact 
that Germany in three commerce and navigation treaties with States 
similarly situated— San Salvador, Mexico, and Costa Eica— between 1869 
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and 1875, pledged herself to three different lists of prohibited articles ! 
(Perels, DroU Maritime, Paris, 1884, p. 274). 

The treatment of food-stiiffs as an article of contraband is about the 
extreme limit in the classification. 

During the wars of the French Eevolution the British Government 
claimed to treat as contraband even provisions which might indirectly serve 
to prolong war, but this was not a ruling of the judges. 

On this subject Sir W. Scott in The Jonge Margareiha case (1799, 1 Rob. 
C. 193) made the following observations and distinctions : — 

The catalogue of contraband has varied very much, and sometimes in 
such a manner as to make it very difficult to assign the reason of the 
variations, owing to particular circumstances, the history of which has not 
accompanied the history of the decisions. In 1673, when many unwarrant- 
able rules were laid down by public authority respecting contraband, it was 
expressly asserted by Sir R. Wiseman, the then King’s Advocate, upon a 
formal reference made to him, tliat by the practice of the English Admiralty, 
corn, wine, and oil were liable to be deemed contraband. In much later 
times many other sorts of provisions were condemned as contraband. In 
1747, in The Jonge Andreas, butter going to Rochelle was condemned ; how it 
happened that cheese at the same time was more favourably considered 
(according to the case cited by Dr. Swabey) is not known. “ In all pro- 
bability the cheeses were not of the species which is intended for 
ship’s use.” Salted cod and salmon were condemned in The Jonge 
Frederick, going to Rochelle in the same year. In 1748, in The Joannes, 
rice and salted herrings were condemned as contraband. These instances 
show that ordinary articles of human food have been considered contra- 
Imnd, at least where it was 'probahle that they were intended for naval or 
military use.” 

The subject of food-stuffs as contraband was revived in 1885, when in 
the course of the French hostilities against China the French Government 
announced that it intended to treat as contraband all shipments of rice 
destined for the open ports north of Canton. M. Ferry, in a despatch on 
the subject, stated that the French Government had received information that 
large quantities of rice were being forwarded to the northern ports of China, 
and that the stoppage of these would materially influence the Pekin Govern- 
ment. The English Ambassador in China refused to recognise any such 
right of stoppage, but his Government stated that though it would not 
resist the seizure of rice by physical force, its legality must be determined 
by the French Prize Courts, subject to ulterior diplomatic action. The 
preliminaries of peace, however, were settled before any shipments were 
seized. 

“ Detention of provisions,” says Mr. Hall, “ is almost always unjustifiable, 
simply because no certainty can be arrived at as to the use which will be 
made of them ; so soon as certainty is in fact established, they and every- 
thing else, which directly and to an important degree contributes to make 
an armed force mobile, become rightly liable to seizure. They are not less 
noxious than arms ; but, except in a particular juncture of circumstances, 
their noxiousness cannot be proved ” {Inter. Law, p. 689). 

It is usual at the outbreak of war to issue instructions indicating the 
articles which will be considered as contraband, and this furnishes neutrals 
with an opportunity of protesting, if need be, against the inclusion of any 
articles the prohibition of which would be unjustifiably detrimental to their 
trade. 

Apart from contraband properly speaking, but usually classed with it 
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siuilogically is the transport of despatches relating to the war and of persons 
ohiinected with its conduct in the service of a belligerent. These are called 
andloff^^^ of contraband {contreba'nde accidentellc). 

The carriage of war despatches gives rise to little difficulty, and the 
neutral is bound in respect to them by the rules relating to contixibaiid. As 
regards persons, the following distinction under the eircumstiinces of 
contemporary international traffic is prol)ably the only workable one •— 
“ If a vessel,” says Mr. Hall, “ is so hued by a belligerent that he has entire 
control over it to the extent of his special needs, the ship itself is confiscable 
as having acquired an enemy character, and the persons on board become 
prisoners of war. If, on the other hand, belligerent persons, whatever their 
quality, go on board a neutral vessel as simple passengers to the place 
whither she is in any case bound, the ship reniaius neutral, and covers the 
persons on board with the protection of her neutral character” (Inter. 
Law, p. 708). 

The penalty under the law of nations for carrying contraband articles 
is confiscation of the ship, though in later times this practice has h ou 
relaxed. Where the owners of the ship and contraband cargo are (liiicreiit 
persons, the ship is allowed to go free, subject to the forfeiture ot freight 
and to expenses on the part of the neutral owner (ibid. ; The Mcrcurius 
1798, 1 Bob. C. 80, 85). 

Sir William Scott, who decided many cases according to the newer 
practice, considered that the older one was, nevertheless, perfectly de- 
fensible on every principle of justice, inasmuch as “if tlie su])plying 
the enemy with articles of contraband is a noxious act with respect to the 
owner of the cargo, the vehicle which is instriimental in eflecting that 
illegal purpose cannot be innocent ” (3 Bob. C. 295). 

The ground upon which the relaxation was introduced seems to liave 
been that noxious or doubtful articles might have been taken on board 
without the personal knowledge of the owner (3 Bob. C. 297). A neutral 
master, however, will not be allowed to aver ignorance of the contents of 
his cargo {The Oster E'isoer, 1802, 4 Bob. C. 199). Nor do the relaxations 
apply to cases attended with aggravating circumstances, as where the 
vessel is taken on her way to a hostile j)ort with a false destination {The 
Franklin, 1801, 3 Bob. C. 217; The Edward, 1801, 4 Bob. C. 08: The 
Ranger. 1805, 6 Bob. C. 125; The Eliza Holtz, 1794, cited 1 Bob. 
C. 91). 

“ It is universally admitted that the ofi’ence of transporting contraband 
goods is complete, and that the ])enalty of confiscation attaches frojii the 
moment of quitting port on a belligerent destination ; and a destination is 
taken to be belligerent if it is not clearly friendly ; a vessel is not permitted 
to leave her course open to circumstances, and to make her destination 
dependent on contingencies. If in any contingency she may touch at a 
hostile port, she is regarded as liable to capture ; she can only save herself 
by proving that the contingent intention has been definitely abandoned ” 
(Hall, Inter. Law, p. 694 ; The Imirui, 1800, 3 Bob. C. 167 ; Trende Sosire 
cited in The Lisette, 1806, 6 Bob. C. 390 n.). 

In the case of The William (1806, 5 Bob. C. 385), a neutral ship, a cargo 
was taken on board at La Guayra, brought to Marblehead in Massiichusetts, 
landed and re-embarked there in the same vessel, with the addition of 
some sugar from the Havannah, and within a week of its arrival was 
despatched to Bilbao. The English Court condemned the property in 
accordance with what was called by Lord Stowell, the doctrine of coniinuoiis 
'^yages. 
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During the American civil war this doctrine was applied by the 
. American Courts in the case of vessels captured while on their voyage from 
one neutral port to another, which were condemned, as Mr. Hall words it, 
“ on mere suspicion of an intention to do an act.” “ Between the grounds 
upon which these and the English cases were decided there was ... no 
analogy ” {Inter. Law, p. 695)." 

For the English view, besides the case of The William, above cited, see 
The Maria, 1805, 5 Bob. C. 365, and the cases reviewed therein ; for the 
American decisions, see The Bermuda, 1865, 3 Wallace, 514, and The 
Springbok, 1866, 5 Wallace, 1). See Twiss, La Thiorie de la Gontinuiti du 
, Voyage, Paris, 1877. 

A view similar to the American one, as laid down in the case of the 
Springbok, was taken by the Italian Court in the recent one of the Doelwijk, 
a Dutch vessel captured and declared good prize, on the ground that though 
bound for the French colonial port of Djibouti, it was laden with “ an extra- 
ordinary provision of arms of a model out of use,” which could only be 
intended for the Abyssinians with whom the Italians were at war (see 
Brusa, Rev. gin. de droit International Public, 1897; Fanchille, id. 
1897, p. 291 ; Fedozzi, Rev. de droit International ct de legislation 
comparie, 1897, p. 55; Diena, Journal du droit internat. priv4, 1897, 

p. 268). 

See also Ruys v. The Royal Exchange Assurance Corporation on some 
issues arising out of the conliscation of the Doelwijk, The Times, April, 15, 
May 25, and June 1, 1897. 

We have seen that every article of contraband, by the law of nations, 
is liable to confiscation ; a distinction, however, is made in favour of articles 
conditionally so. These are subject to pre-emption only. 

27 & 28 Viet. c. 25, s. 38, provides as follows : — 

“ Where a ship of a foreign nation passing the seas laden with naval or 
victualling stores intended to be carried to a port of any enemy of Her 
Majesty, is taken and brought into a port of the United Kingdom, and the 
purchase, for the service of Her Majesty, of the stores on l)oard the ship 
appears to the Lords of the Admiralty expedient without the condemnation 
thereof in a Prize Court, in that case the Lords of the Admiralty may 
purchase on the account or for the service of Her Majesty, all or any 
of the stores on board the ship; and the Commissioners of Customs 
may permit the stores purchased to be entered and landed witliin any 
port.” 

The English practice is to purchase at the market value with a reason- 
able iiiajoration, usually 10 per cent., for profit. 

In the domain of theory there are two distinct tendencies. Jurists 
belonging to maritime Powers, jealous of their belligerent rights, tend to 
sustain the existing uncertainty. Those who belong to the weaker and 
neutral States would restrict contraband to a limited number of articles. 
In the recent discussions of the Institute of International Law {q.v) 
these conflicting tendencies were made visible, and the decisions adopted 
are, to some extent, a compromise between them (see Annuaire.de VInstitut 
de Droit Irdernatioml, 1896, p. 231). 

[Authorities. — Hall, International Law, 5th ed., 1895 ; Eivier, Prmipes 
du DroU des gem, Paris, 1896 ; Twiss, Law of Nations in Tvm of 
War, 2nd ed., 1875; Perels, Droit Maritime International*, traduit par 
Arendt, Paris, ^ 1884; Hautefeuille, Des droits et devoirs des noAixm neutre^y 
2nd ed., 1858; Geffcken in Holtzendorflf’s Handbuch, 1889, voL iv. 
pp. 645 et 8eq.'\ 
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The purpose of this article is to give a suiiiiuaiy view of tlie principles 
established in our modern law, but not to enter into historical explanation, 
to discuss speculative or controverted points, or to set forth such rules of 
detail as are Important only in the special branches of the subject. 
Keferences are necessarily limited to authorities wliich have settled the 
law, or are specially familiar or useful as illustrations, and a few of the more 
recent decisions. 

1. Promise.— Every promise enforceable by law is a contract, p.ud all 
contracts are regarded in the modern Common Ltiw as founded on promises 
express or implied, that is to say, either framed in words or inferred from 
the promisor s acts or conduct. The obligation of (contract is distinguished 
from other kiiids of obligation in this, that its contents are wholly determined 
by the ascertained will of the parties. The law may restrain the ellect of a 
promise for paramount reasons of convenience, but it will inij)ose nothing 
that is not contained in the promise, or by construction of law deemed 
so to be. Eules of interpretation may supplement imperfect expression ; in 
some classes of cases this process has been carried very far ; nevertheless 
every such rule is only a guide to be followed wliere actual proof of the 
imrties* intention is wanting. 

When a promise has been accepted as binding by the person to whom it 
is made, there is an agreement. It is a convenient usage, tliough not yet 
universally recognised, to apply the term " contract '' only to such agree- 
ments as the law will enforce. 

There is one way in which there may be a binding contract without any 
agreement. A promise unconditionally made l)y deed is irrevocable even 
before the promisee knows of it, although the jn’omisee, when he does know, 
may accept it or not at his will. The ground of this would seeiii to be that 
the promisor’s declaration that he is bound, being made in the solemn form 
of a deed, is, in the absence of fraud or other special cause of invalidity, 
conclusive against himself {Doe d. Gar7io7is\,Kivi{ihty 1826, 5 Earn. & Cress. 
671 ; 29 E. E. 355 ; Xenos v. Wiclcham, 1866-67, L. E. 2 H. L. 296). In 
several American jurisdictions this rule, which is deduced from the 
historical qualities of a deed, is rejected as inconvenient. 

2. Offer and Acceptance,— from this exceptional ciise, a promise is 
formed by the acceptance of an oflbr. What is cfilled a promise in coiiinion 
speech is in law no more than an offer or proposal until it is accepted. So 
that, before we can say that an agreement is formed, we must generally be 
satisfied — 

(1) That an offer was made ; 

(2) That it was taken, and reasonably taken, as the offer of a contrfict (not 
of a merely moral, social, or honorary obligation; this question does not 
.often arise, but the possibility of it must not be overlooked) ; 

(3) That the ofier, being open for acceptance, was accepted as it was 
made, and by a person to whom it was made. 
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Offer, acceptance, or both, may be made expressly by words, or tacitly 
by appropriate acts ; as when we hail a cab, or step into a ferry-boat, or a 
tradesman despatches goods in answer to an order. There need not even be 
direct communication between the parties. Entering for a yacht race and 
undertaking, to the knowledge of others who enter, to be bound by the 
rules, is enough to form a mutual agreement between all who enter to 
observe the rules and accept any liability imposed by them {The Satanita, 
[1897] App. Cas. 59). 

An offer to be bound on one side, and willingness to hold the proposer 
bound on the other, do not alone form a binding contract. A promise, 
unless formally made by deed or by matter of record, binds only if exchanged 
for a which may consist in a performance ora counter-promise, 

or both. More will be said of this below. The rules /is to offer and 
acceptance are intimately connected with the principle, which therefore 
has to be now mentioned. 

In the majority of ordinary cases the questions arising under these 
heads are questions of fact. But questions may arise on the interpretation 
of offer, acceptance, or both ; and some difficulties can be provided for only 
by laying down positive artificial rules. The following are the chief points 
to be observed : — 

(1) The terms of an alleged promise must be certain ; for the Court must 
know what it is to enforce {Taylor v. Brewer^ 1813, 1 M. & S. 290 ; 21 E. E. 
831 ; Pearce v. Watts, 1875, L. E. 20 Eq. 492). 

(2) The promise must be definitive. A final acceptance of terms has to 
be distinguished from a preliminary acceptance of terms as the basis for a 
more formal agreement which alone is to be binding. Eeference to a proposed 
more formal document is strong but not conclusive to show that agi’eement 
is not complete {Rossitcr v. Miller, 1878, 3 App. Cas. 1124; Winn v. Bull, 
1877, 7 Ch. J). 29); recent illustrations either way {Lloyd v. Nowell, [1895] 
2 Ch. 744; Filhy v. Hounsell, [1896] 2 Ch. 737). An acceptance of all the 
terms proposed may be expressly and effectually guarded from being a 
final acceptance, as where it provides that the contract shall not be 
complete until some further act is done (Canning v. Farquhar, 1886, 16 
Q. B. D. 727). 

Documents which standing alone would form a complete contract may 
be shown by consideration of all the circumstances not to be final {Sussey 
V. Horne-Payne, 1879, 4 App. Cas. 311); and parties who have proposed 
and discussed fresh terms after an apparently complete agreement cannot 
afterwards fall back upon the original terms {Bristol, etc,. Bread Co, v. 
Maggs, 1890, 44 Ch. D. 616 ; explained per North, J., in Bellamy v. 
Deoenham, 1890, 45 Ch. D. 481, 493-495). 

(3) The acceptance must not vary from the offer. It may not impose a 
new term or variation on the proposer by saying that the acceptor assumes 
his consent thereto unless otherwise informied {Felthouse v. Bindley, 1862, 11 
C. B. N. S. 869). If the proposer has prescribed a time or place for 
receiving the acceptance, those terms must be observed as much as any 
others {Miason v. Henshaw, Sup. Ct. U.S., 4 Wheaton, 225). Ah intended 
acceptance with a variation may be taken as a freali offer, but can be 
nothing more. 

(4) Questions of some difficulty arise when special conditions are 
attached to a form used in a common way of doing business with the 
public. Examples are afforded by steamship and railway tickets, cloak- 
room tickets or other receipts for goods deposited, telegraph companies' 
forms, and the Hke, which constantly bear or refer to conditions restricting 
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1 6ie framer's liability on the csontract undertaken. If a person whom it is 
sought to bind by such conditions denies that he knew or agreed to them, 
tile result of the authorities is that it is a question of fact whether the 
party relying on the conditions took reasonable means to communicate 
them to the other as being the terms on which alone he was willing to 
undertake the business (ffenderson v. Stevenson, 1875, L R. 2 Sc. & D. 
470; Watkins v. Rymill, 1883, 10 Q. B. D. 178). All the circumstances, 
including the class of persons for whom the notice is meant, should be 
considered {Richardson v. Rowntree, [1894] App. Cas. 217). Stricter pixiof 
of knowledge would no doubt be required in fact, if not as a rule of law, in 
any case where the conditions were of an unusual kiinl. 

(5) An offer need not be addressed to a certain person in the first 
instance. It may be addressed to any person, or to the first person, who 
will comply with its terms. The common example is that of a reward 
offered by public advertisement. A case commonly cited ( Williams v. Var^ 
wardim, 1833, 4 Barn. & Adol. 621) seems at first sight to hold it immat^erial 
whether the person satisfying the condition and claiming the rewar ; knew 
of and acted on the offer or not; but this is clearly contrary t ’ principle 
{Fitch V. Snedaker, 38 N. Y. 248 ; and see Hawkins', d., note on Williams 
V. Carwardine in Carlill v. Carbolic Smoke Rail Co,, [1892] 2 Q. B. at 
p. 489). / 

Contracts of this class may also arise in commercial affairs, as by 
negotiating bills on the faith of an open letter of credit {/n re Agra and 
Mastermans Bank, 1867, L. E. 2 Ch. 391). 

Offers of this kind are siiliiciently accepted by performing their condi- 
tions, and they may be conditional on a further event beyond the party’s 
control. The makers of a remedy and proidiylactic against infiuenza, 
having offered £100 to anyone who e^iught influenza wliile using the 
remedy, were held liable on the happening of this event, notwithstanding 
that the promisors had reserved no means of checking the performance 
of the condition, and might become liable to an indefinite number of 
persons ; for that was their own self-imposed risk {Carlill v. Carbolic Smoke 
Ball Go,, [1893] 1 Q. B. 256, C. A., where the principles governing these 
cases are well discussed). See under the head of Cimsukration, inf ra, p. 339, 
as to the effect of that doctrine in this connection. 

General offers capable of becoming promises by the perfoi’inance of 
their terms must be distingui.shed from announcements which only invite 
business and are not intended to define the terms of a contract. An 
advertisement offering goods for sale by tender does not imply the offer of 
a contract to sell to the highest bidder {Spencer v. Harding, 1870, 1.. R. 6 
C. P. 561). An auctioneer’s advertisement of a sale cannot l)e treated as an 
actionable promise by an intending buyer who comes to the feale, and finds 
the goods he wanted to buy withdrawn {Harris v. Nickerson, 1873, L. R. 8 
Q. B. 286). At an ordinary sale by auction, the first step to the h>rmation 
of a contract is the actual bidding, in which every bid is an offer ; the bid 
which is accepted by the fall of the hammer becomes a promise to take the ^ 
lot for the price named {Payne v. Cave, 1789, 3 T. E. 148 ; 1 R. R. 679). 
Warlow V. Harrison,* 1859, 1 El. & EL 295, is a peculiar case. A railway 
time-table has been held an offer to the public, which becomes a j)roiniBe to 
an intending passenger tendering his fare for a particular advertised train 
(Denton v. G, N. Ry. Co., 1856, 5 EL & BL 860, sed qu.). 

Offer how long open.—^kn offer can be withdrawn by notice at any time 
before acceptance. It must be accepted within a reasonable time, according 
to the nature of the case, or, if the proposer has specified any time, then 
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that time. Such Bpecification, even if expressed as a promise to 
keep the offer open, is only a warning to the acceptor, and does not 
restrain the proposer {Offord v. Davies, 1862, 12 C. B. N. S, 748). One who 
has received an offer is entitled to actual notice of revocation before he has 
. completed any act of acceptance ; such notice cannot be made to relat^ 
back to the date of its despatch {Byrne v. Van Tienhoven, 1880, 6 0. P. I). 
344; Stevenson v. McLean^ 1880, 5 Q. B. D. 346). Action by the proposer mani- 
festly inconsistent with adherence to bis proposal, and known to the other 
party, though not expressly made known to him by the proposer, may 
be sufficient notice {Dickinson v. Dodds, 1876, 2 Ch. D. 463, precise extent 
and authority of decision doubtful). 

AcceptaTice wJlen complete; Contracts hy Correspondence, — Acceptance 
consists in acting on the proposer’s request. In the compon case of the 
thing immediately required being a promise, the acceptor must communi- 
cate his promise (for a promise not communicated is naught) by such 
means as the proposer has authorised, or (in the absence of express authority) 
by any reasonable and usual means deemed to be within the contemplation 
of the parties, i,e, generally by post or telegraph {Henihom v. Fraser, [1892] 
2 Ch. 27, G. A.). An acceptance by post, authorised in this sense, is binding 
on the proposer from the date of posting, notwithstanding delay in delivery 
due to the proposer’s own act {Adams v. Lindsell, 1818, 1 Barn. & Aid. 681 ; 
19 E, E. 415), or to accident {Dunlop v. Higgins, 1848, 1 H. L. 381), or even 
if, without the acceptor’s fault, it is not delivered at all {Household Fire 
Insurance. Co, v. Grant, 1879, 4 Ex. D. 216). It should seem that a 
letter, telegram, or special message despatched after an authorised accept- 
ance for the purpose of revoking it, and arriving with or before it, 
would be inoperative. This point is undecided. Such revocation has 
been held effectual in Scotland {Dunmore v. Alexander, 1830, 9 S. & 
D. 190). 

The question of contracts between absent parties has been much 
discussed in other systems, and is variously dealt with by legislation and 
learned opinion on the Continent. See Valery, Des contrats par corre- 
spondance, Paris, 1895 (the learned author’s conclusions as to acceptance 
are much like those of our own latest authorities) ; German Civil Code, 
SB. 147-151. 

Where the thing requested by an offer is not a promise but an ^ct, and 
the acceptor is not expressly required by the proposer to communicate his 
acceptance further or otherwise than by doing that act, and there is no 
sufficient reason to consider any such request as embodied in the nature of 
the transaction by custom or obvious convenience, it does not seem that 
communication of the acceptance is necessary. Sometimes it is not possible ; 
consider the case of obtaining a box of matches from an automatic machine, 
where putting in the proper coin is the acceptance of the standing offer 
made by the owner of the machine to the public. Some authorities prefer 
to say that communication is generally necessary, but in these cases the 
proposer is taken to have dispensed with it {Carlill v. Carbolic Smoke Ball 
Co., [1893] 1 Q. B. at pp. 262, 263, 269). 

3. Form of Contract, — ;Apart from the so-called,, contrapts of record 
(recognisances, etc.), which are outside the general law of contract, contracts 
under seal are the only class operative by force of their form alone. Any 
kind of contract may be made by deed ; in modem practice bonds (frequent, 
but used for a limited set of purposes, and seldom giving rise to any question), 
covenants expressed or implied in conveyances, and partnembip 
those which chiefly occur between natural persons. Acceleration con- 
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flpbi^^ and in some must, contract under its common seal (see 
#i^er ^e sub&vision Capaaiy Parties, infra, p. 342). 

By the law merchant, now embodied in the Bills of Exchange Act, 1882* 
|nd equivate^ statutes in some colonies, negotiable instruments have to 
satisfy conditions of form. The common law has not gone the whole length 
of treating them as formal contracts, though perliaps it ought to have 
^ne so. i 

Writing or signature is required by statute in divers particular cases, 
it will here be sufficient to mention the Statute of Frauds (29 Car. IL c. 8) 
(see the title Frauds, Statutb of, for details as to the construction and effect 
of its provisions as to the several kinds of contracts within sec. 4, and Sale OK 
Goods as to sec. 17 ; note that sec. 17 is in England superseded and re-enacted 
by the Sale of ^Goods Act, 1893, s. 4). The substance of tliis statute is 
believed to be In force by enactment or adoption in all common law juris- 
dictions, except so far as it applied in British India, where it was repealed 
by the Contract Act. Points of general application to cases witliin the 
statute are these — 

The signature of “ the party to be charged,” or his agent, »*cquii*ed 
only as evidence of the agreement. It need not be a signature of the con- 
tract as such ; and a signature may, by subsequent oral assent, even be made 
to cover alterations in the Ixxly of the writing (Stewart v. Eddmes, 1874, 
L. R 9 C. P. 311). Tlie plaintiff need not have signed {La/jfthoarp v. Bryant, 
1836, 2 Bing. N. C. 735) ; and parol accepta.nce of a signed proposal is good 
to bind the proposer (Reuse v. Pickslcy, 1866, in Ex. Ch. L. R. 1 Ex, 342). Even 
a signed writing purporting to repudiate the agreement may be a sufficient 
memorandum to bind the party signing it (Bailey v. Sweeting, 1861, 9 C, B. 
N. S. 843). 

The memorandum ” or ** note ” to which the signature applies must 
show with sufficient certainty, by name or specific reference, the parties to 
the contract and the subject-matter (Shardlow v. Cotierell, 1881, 20 Ch. 1). 
90). But for this purpose two or more documents may be read together, if' 
sufficiently connected on the face of them. Parol evidence is admitted to 
show that one document is the document (say a letter of a certain date)- 
referred to in another (Oliver v. Hunting, 1890, 44 Ch. D. 205), or that two- 
papers were in fact so connected as to make one document according to 
common understanding, as that a letter not showing the name of the ad- 
dressee was the letter contained in an addressed envelope (Pearce v. Gardner, 
[1897] 1 Q. B. 688, C. A.). 

An agreement which fails to comply with the Statute of Frauds is not 
void, but only incapable of being enforced by action. This was settled as 
regards sec. 4, and (after much discussion) the accepted opinion as regards 
sec. 17; the language of sec. 4 of the Sale of Goods Act, 1893, removes any 
doubt. 

The statute is understood not to apply to contracts under seal (Cherry 
V. Heming, 1849, 4 Ex. Rep. 631). In modern practice, however, deeds are 

always signed. , 

4. Consideration. — ^An informal promise is not binding unless given 
in exchange for a yoTisideration which the law can regard as of somO’ 
value. The consideration may be (a) a present act or forbearance,, 
when it is said to be executed, or (6) a promise either to do or for- 
bear, when it is •said to be executerry. It is always given in exchange 
for a promise. For if simultaneous acts are exchai^d without any 
preceding obligation (€W when goods of known fixed price are bought for 
cash over the counter) there may be agreement in a, wide sense, but there 
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is no contract binding either party for any assignable time ; and if perform- 
ance is given on one side without any reciprocal promise, the elements of a 
contract are equally wanting, subject to exceptions rather apparent than 
real It has been laid down that a valuable consideration in the sense of 
the law may consist either in some right, interest, profit, or benefit accruing 
to one party, or some forbearance, detriment, loss, or responsibility given, 
suffered, or undertaken by the other*' {Currie v. Misa, 1875, L. E. 10 Ex. 
162). But since the benefit to the promisor, if any, must be furnished by, or 
in the accustomed phrase “ move from " the promisee, at the cost of, at least, 
some trouble or responsibility, the essence of consideration seems reducible to 
detriment to the promisee (Langdell, Summary, s. 64). 

Promises may be, and constantly are, the considerations for one another ; 
this happens in all transactions where there is mutual credit. In all such 
cases the contract and the consideration are complete by the exchange of 
promises, and subsequent performance by either party is no part of the 
consideration, though fulfilment or failure may be a material condition of 
further legal results. 

Consideration is that which is actually given and accepted in return for 
'the promise. The party suing on a promise has to show this, and need not 
.-show more ; ulterior motives or purposes are indifferent {Thomas v. Thomas, 
1842, 2 Q. B. 851). 

Provided that the consideration is such as the law can deem to be of some 
value, however small, it is enough to support the promise ; the estimation 
. of its adequateness is left to the parties, for “ the value of all things con- 
tracted for is measured by the appetite of the contractors ” (Hobbes). For 
the same reason there need not be any obvious benefit to the promisor. 
Examples: parting with the possession of gooiB {Bainbridge w. Firmstone, 
1838, 3 Ad. & E. 743) ; with a document supposed valuable, whether really of 
'the value supposed or not {Haigh v. Brooks, 1839-40, Q. B. & Ex. Ch. 10 Ad. 
.& E. 309, 323) determination of one's lawful choice in a particular way, as 
»by supporting a particular candidate for a charity where there is no duty to 
:ascertain or vote for the most deserving {Bolton v. Madden, 1873, L. E. 9 Q. 
B. 55). The same rule holds in the exceptional cases where consideration is 
tequired for a promise made by deed {Gravely v. Barnard, 1874, L. E. 18 
Eq. 518). Gross inadequacy of consideration may, however, be material as 
evidence of fraud. , 

A promise dependent on a contingency, within the promisor's own 
control is not an inadequate consideration, but no consideration at all. 
A tender by P. to supply E. with all the iron he may order at a certain 
price is a standing offer which, while open, E. can accept from time to time 
by ordering iron of P. But a general assent to this offer by E. is inopera- 
tive, because it binds E. to nothing (6?. N, By, Co. v. Witham, 1873, L. E. 
9 C. P. 16 ; R, B. Co. v. Bane, 1873, 43 N. Y. 240). 

Forbearance and Com'promise as Consideration. — When forbearance to 
fiue is the consideration for a promise, there must be a definite claim which 
is possible on the face of it. Forbearance to sue for an alleged debt 
“'irom a deceased person, without showing that the defendant, or anyone, 
might have been sued as his representative, will not do {Joms v. Ash- 
hurnham, 1804, 4 East, 455). Where there is any serious claim honestly 
made, compromise or forbearance of it is good consideration {Miles v. New 
Zealand Alford Eslale Co., 1885-86, 32 Ch. D. 266, where authorities are 
reviewed). And the forbearance need not be for any definite time ; 
it may be taken to be for a reasonable time according to the fa^ts of 
the case {Oldershaw v. King, 1857, 2 H. & N. 517). 
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Comideratims insufficient in Lav >. — ^The consideration must “move from 
tihe plaintiff,” and a stran^ to the consideration cannot be empowered to 
sue on a contract, even by the express consent of the real contracting 
parties, nor is the rule modified, as once supposed, by the relation of parent 
and child between the actual promisee and the person for whose benefit the 
promise is made {Tweddle v. Atkinson^ 1861, 1 B. & S. 393). But in most 
American jurisdictions there are exceptions of varying extent to this rule 
(Harriman, Elements of the JMtc of Contracts, pp. 217-228). As to a 
supposed exception in favour of children under a marriage settlement, see 
A.-‘G. V. JoA^hs Smith, [1895] 2 Q. B. 341, 349. 

The existence of a moral duty from the defendant to the plaintiff is 
no legal consideration for a promise to fulfil it {Eastwood v. Kenym, 1840, 
11 Ad. & E. 438j. This is really jmrt of a wider rule, namely, that a 
past benefit incurred or detriment undertaken by the promisee without the 
promisor's request is no consideration for a promise {lioscorla v. Thomas^ 
1842, 3 Q. B. 324). Acceptance of a performance which has been requested 
will generally sujq)ort the inference of a promise to ]Kiy a reascoable 
reward, and a subsequent ex])resa j)romi8e will show what tl'^^ }Mirties 
thought reasonable. Authorities which seem to go beyond this either 
relate to duties “ implied by law,” now called Quasi-Contracts (which see), 
where there yis no real agreement at all, or are now at least ojien to 
discussion (see per Bowen, L.J., Stewart v. Ca>iey, [1891] 1 Ch. 104, 115). 

Doing what one is bound to do by the general law or an existing 
contract with the other party, or the promise thereof, is clearly no con- 
sideration. But additional service or risk in the sjime matter may be a 
good consideration {EntjUind v. JMvidsmi, 1840, 11 Ad. & E. 856; Hartley 
V. Pomonhy, 1857, 7 EL & Bl. 872). 

Performance of what one is already bound to jierform by a contract 
with A. cannot on ])rinciple, f(»r want of any new detriment, be any 
consideration for a new promise by Z., a stranger to the contract ; and it is 
doubtful whether a promise of such ]»erfonnance made to Z. can be. There 
is some English authoiity for allowing such considerations {ShaAlwcll v. 
Shadwcll, 1860, 9 C. B. N. S. 159; Scotson v. Pegg, 1861, 6 H. & N. 295). 
It is generally held otherwise in America (see Hclw, Laiv Rev, viii. 
38). It seems immaterial whether Z. knows of the previous contract or 
not. A real and distinct promise to Z. not to rescind or vary, even with 
A.'s consent, an existing contract with A., would be well enough. 

Parties may agree that a thing of one kind shall be taken in satisfaction 
for what is due in another kind, without question as to etjmility of value ; 
as a chattel for a money debt, or even a negotiable instrument which is 
not legal tender, though it be for a less amount than the existing debt 
{Goddard v. O'Brien, 1882, 9 Q. B. D. 37). But tlie law cannot regard 
a less sum of money as equivalent to a greater sum ])ayable at the 
same time and place ; and the obligation of a contract cannot be waived, 
any more than it can be created, without any consideration at all. Hence 
acceptance of a less sum of money as in satisfaction of a greater is no 
discharge of the residue {PinneVs case, 1602, 5 Co. Rep. 117 ; Foakes v."" 
Beer, 1884, 9 App. Chs. 605). Payment of a smaller sum one day before 
the larger one was due, or at a place where the debtor was not bound to 
pay, would be well enough. 

Ordinary compositions with creditors are outside this rule, for each 
creditor accepts less than his due in consideration, not only of jiayment by 
the debtor, but of the like forbearance by the other creditors {Good v. 
Chcesman, 1831, 2 Barn. & AdoL 328). 
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V 5. Capacity of Parrties, — As t6 disabilities and immunities flbwing ftom 
rules of public law of general application (alien enemies, foreign sovereigns, 
etc.), and peculiar professional rules (barristers, physicians), see Anson, 
8th ed., 107. 

InfardB {q,v, for details). At common law an infant's contract is 
voidable (not void, Williams v. Moor, 1843, 11 Mee. & W. 256), i.e. he may 
enforce it within age (but not by specific performance, for want of 
mutuality, Flight v. Bolland, 1828,4 Euss. 298 ; 28 E. E. 101), and ratify it 
at full age so as to bind himself. But contracts which the Court can see to 
be for the infant's benefit (Clements v. Z. & K W, By. Co., [1894] 2 Q. B. 
482) are valid, and especially contracts for necessaries. What is necessary 
is a question of “fact, according to the infant's condition in life and cir- 
cumstances (not what the other party knows or thinks,r Barnes v. Toye, 
1884, 13 Q. B. D. 410; Johnstone v. Marks, 1887, 19 Q. B. D. 509), 
subject to the judgment of the Court whether there is evidence on which 
the particular goods or services can reasonably be held necessary {Ryder v. 
Womhwell, 1868, L. E. 4 Ex. 32). This is an apijlicatioii of the general 
nile as to interfering with the verdict of a jury. 

The Infants Eelief Act, 1874, has deprived adults of the power to make 
themselves liable by express ratification for obligations contracted during 
infancy. But it does not follow that an infant can repudiate a continuing con- 
tract, or recover back money paid for a consideration, of which he has accepted 
the benefit {Smith v. King, [1892] 2 Q. B. 543; Edwards v. Carter, [1893] App. 
<las. 360 ; Valentini v. Canali, 1889, 24 Q. B. I). 166). Otherwise if he has 
received no benefit at all {Hamilton v. Vatighan-Sherrin Co., [1894] 3 Ch. 589). 

Married Women . — At common law, subject to certain exceptions by 
•custom and otherwise which are no longer of importance, a married woman 
is incapable of contracting ; but in equity she has power to dispose of, and 
to bind by her engagements, property given in trust for her separate use, 
unless there is an express restraint on anticipation ; the primary object of 
the equitable rules being the protection of wives' fortunes from their 
husbands. The Married Women's Property Acts, 1882 and 1893, have 
•enabled married women to acquire and hold separate property in their own 
names, and to contract to the extent of that property (since the Act of 1893 
not merely separate property existing at the date of the contract). But 
there is still no personal liability. Eestraint on anticipation, where it 
exists, is not interfered with (as to the limit of this, Hood-Barrs v. Heriot, 
[1896] App. Cas. 174; Hood-Barrs v. Cathcart, [1894] 2 Q. B. 559). For 
details, see Husband and Wife. 

Agency may be regarded both as a means of extending the contracting 
power of the principal, and as being itself a special kind of contract. See 
Principal and Agent. 

Corporations. — The possibility in law of forming bodies with perpetual 
succession, artificial persons having no necessary or natural term of life, 
may be regarded as an extension of individual capacity. But corporations, 
as being artificial persons, are subject to some restrictions peculiar to them- 
' selves. A corporation can act and bind itself only by some agent, and the 
common law rule is that the proper evidence of authority to represent a 
corporation is its common seal. Hence it has been laid down that a cor- 
poration must contract under seal except where the n^eds of daily small 
affairs, or the purposes for which the corporation was created, do not ad^t 
of waiting for the formality of a deed. In modern times the exception has 
outgrown the rule, Tradli^ companies have long been* held entitled to iss^ 
negotiable instruments, and the modem rule is that the seal is not needed 
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boatra^ oocwing in the ordinarj course of^busiaess (South of IreUmi 
Co. V. ^odrffo, 1869, L R 4 C. P. 617, Ex. Oh.). Moreover, the vast 
' Biajoritj of existing corporations are formed under statutory powers, and 
.' are governed as to the form of their corporate acts and otherwise by statutory 
regulations, so that the old rule is practically obsolete. 

In some cases formality is expressly prescribed by statute for the con- 
tracts of municipal and local corporations, and then observance of the form 
is imperative (Younff v. Mayor of Leamington, 1883, 8 App. Cas. 517). 

As to the substantial power of corporations to contract, it seems at 
common law to be limited only by the nature of an artificial person, but 
corporations created by statute, or under the authority of general statutes, 
such as the Companies Acts, for definite purposes, are held incaj)able of 
binding themselves for objects clearly beyond those purposes as declared in 
the company’s constitution (Ashbury Ry. Carriage Co. v. Riche, 1876, 

L. E. 7 H. L. 653). The practical result is that nowadays, in cases under 
tlie Companies Acts, tlie memorandum of assochition is always framed in 
terms wide enough to cover everything that the company can cvri* by 
possibility want to do, and questions of corporate contracts being vires 
are infrequent. See Company. 

Lunatics and drunken persons arc not incapable of contracting. The con- 
tract of suclj a person is voidable only if he was at the time, and to the 
other party’s knowledge, unable to understand the eflect of the transaction 
(Imperial Loan Co. v. Stone, [1892] 1 Q. B. 601, C. A.); and in that case he 
may ratify the contract when sane or sober (Matthews v. Baxter, 1873, L E. 

8 Ex. 132). 

6. Consent when invalid . — A promise may be given under mistake, that is, 
by reason of an erroneous belief of tlie promisor without which he would 
not have promised. The promisee may or may not have contributed to the 
mistake by some misrepresentation. The misrepresentation, if any, inay bo 
innocent or fraudulent. 

Mistake does not of itself affect the validity of a promise unless it be 
euch as to prevent any real agreement from being formed. 

Misrepresentation without fraud renders a promise voidable in certain 
classes of cases where the promisee is under a special duty to give full and 
correct information. Also parties may, if they please, make the truth of 
any particular statement a condition of the contract. 

Fraud “cuts dowm everything,” and always entitles the defrauded 
promisor to rescind the contract. 

Questions under these heads constantly involve the prelimirmry question 
what the terms of the contract really were. The leading principle is that a 
man is bound to make good, not whatever tlie other party believed or 
expected, but what he has given him just cause to exiiect and rely on. 
Oilers and promises amount to that which they reasonably appear to be to 
the persons to whom they are made. Sinqilo as this appears, it will be 
found to resolve many difficulties. 

7. Mistake may go to the root of the agreement in respect of — 

(1) The nature of the obligation undertaken, as where a man indors e dU ^i i^ 
bill which he was tpld was a guaranty, and was not liable even to a bond fide 
holder (Foster v. Mackinnon, 1869, L. E. 4 C. P. 704). Such cases can 
hardly occur without fraud somewhere, but fraud is not the ground of the 
promisor not being liable. The possibility of the promisor being estopped 
by waiver of all inquiry, or by negligence, must not be overlooked. 

(2) The person of the promisee. If A. induces Z. to deal with him 
pretending to be M., not only is Z. not bound to perform any promise so 
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obtained, but actual delivery of goods by Z. to A. under such a promise is no 
delivery in law, and passes no property {Gundy v. Lindsay^ 1878, 3 App. 
Gas. 459). Apart from fraud, A. cannot accept an offer which in iact was 
addressed only to B. {Boulton v. Jones^ 1857, 2 H. & N. 564 ; Boston Ice Co. 
v. Potter, 1877, 123 Mass. 28). 

(3) The subject-matter of the contract. The thing {Couturier v. HaMie, 
1856, 5 H. & C. 673), or the legal interest in an existing thing {Cooper v. 
Phibhs, 1867, L. E. 2 H. L. 149, 170), with which the ^rties intend and 
purport to deal, may, unknown to both, have ceased to exist. Suce rei emptio 
non valet {Bingham v. Bingham, 1748, 1 Ves. Sen. 126). If the real facts 
are not unknown to both parties, we have a question of either fraud or 
estoppel, which must be treated somewhat differently. 

Again, the i)arties, notwithstanding apparent agreement in terms, may 
mean diflerent things. This, without fault on either side introducing 
complications, is a rare but possible case {Baffles v. Wichelhaus, 1864, 
2 H. & C. 906). 

Again, there may be an agreement applicable in terms to an existing 
subject-matter, which, however, has. not some specific attribute alleged to be 
essential to the description by which it was contracted for, though not 
specified in terms. In such a case a buyer seeking to avoid the contract 
must show not only that he expected the missing attribute {e.g. meant to buy 
only old oats, not new), and the seller knew it, but that he expected it as 
part of what the seller was contracting to give him, and the seller knew 
this {Smith v. Hughes, 1871, L. E. 6 Q. B. 597). This also is a rare case. 

It is not uncommon for parties who are really agreed to express their 
intention incorrectly. In many such cases the ordinary rules of con- 
struction, and knowledge of the common forms of instruments, will suffice 
to collect the real meaning from the context. Moreover, courts of equity 
have jurisdiction tj rectify instruments in accordance with the true 
intention on having clear proof of what that intention was. See Eectifi- 
CATION. 

Cases may occur (practically Confined to actions for the specific per- 
formance of agreements for selling or letting land) where an apparent 
agreement cannot be enforced, because it does not express the real agree- 
ment, nor yet tlie real agreement, because it cannot be proved in the manner 
required by the Statute of Frauds. See Vendor and Purchaser. 

8. Misrepresentation, — ^Parties may make the truth of any statement the 
basis of their contract, a condition, in the strict and proper sense, of its 
validity ; and this either by embodying it in terms {Behn v. Burncss, 1862, 
1 B. & S. 877 ; 3 B & S. 751), or, where the contract is informal, by assuming 
it in the course of the negotiation {Banncrman v. White, 1861, 10 C. B. 
N. S. 844). They may also stipulate, as is constantly done in leases, 
conditions of sale, and other kinds of contracts, that breach of some 
particular term of a contract by one party shall entitle the other to rescind 
the whole. Whether and how far they have done any of these things is 
really a question of interpretation. 

It remains to be seen in what cases the law will expect a party who 
honestly makes an erroneous statement inducing a contract, and not 
amounting to a term of the contract, condition, or warranty, to know, 
without any special notice beyond the nature of the contract, that the 
other party is contracting in reliance on hi^ statement, and‘ would not enter 
into the contract otherwise. Some think the rule of equity, now the rule of 
all English courts, to be that innocent misrepresentation is a ground 
for setting aside contracts of every description (Anson, p. 164 ; Indian Con- 
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iJI^Eact Act, as. 18, 19). This is obviously not so with the contract to marry, 
Vfhere even fraud has no effect unless such as to exclude any real consent 
(^Word V. [1896] 1 rob. 1) ; but putting aside that case as anomalous, we 
cannot reconcile the wide rule proposed with the familiar law of the sale of 
poods. The question seems, on principle, to be whether the particular fact 
IS or should be specially within the knowledge of the J^arty who, however 
innocently, mistakes or omits to state it. We submit that there is no duty, 
beyond that of abstaining from fraud, as to facts equally accessible to both 
parties (see Lord ManstiekVs judgment in Carter v. Boehm, 1766, 3 Burr. 
1905) ; but that as to facts specially within the knowledge of either party 
(and as to which, therefore, the other may be expected to rely on him) he 
must not mislead the other, however innocently, by misstatement or even 
non-disclosure of them. And this we believe to be the real result of the 
authorities. “ In all cases of misrepresentation, the fuiulamental question 
is as to the right of the i)arty to w’hom the representation is made to act 
upon it” (Harriinan, at pp. 251, 252). 

The chief classes of contracts to which this jn'inciple is applied are those 
of Insurance (which see) and sale and letting of land (see Vknv vj:, and 
Purchaser). In such cases misrepresentations made in peijcct good 
faith, and even misleading combinations of statements, say by a vendor and 
his agent, which were made in good faith and true as regards the. respective 
knowledge of their makers {Nottmjgkam Bride Oik v. Butler, 1886, 
6 Q. 13. D. 778), have constantly been held sufficient ground for setting 
the contract aside. 

Uhemma Jides is reepured in the relations Ijctween the parties to con- 
tracts of agency, partuershi]), and to a certain extent suretyship, at all 
events after these contracts arc formed, and also in family arrangements. 
Promoters of companies are under siHJcial duties of full disclosure de- 
veloped on the analogies of partnership and agency (see Company). 

9. We now come to misrepresentation which is wilfully or recklessly 
false, as being made with knowledge that it is false or witlioiit belief that it is 
true. This is Fraud {q.v. as to its distinct character as an actionable wrong), 
and a contract ol)tained by fraud is always at least voidable. If the 
fraud is such as to induce fundamentjil misDike, there is nc» contract at all 
{supra, p. 343), but the fraudulent party will be bound by estojipel if the 
other chooses to affirm the transiiction. Every ])romise includes the repre- 
sentation of an existing intention to ])eiform it ; therefore a promise made 
with the intention of not performing it is fraudulent, and entitles the other 
party to rescind the contract (see (Jlovijh v. L. N. W. By, Co., 1871, Ex. 
Ch. L. E. 7 Ex. 26). 

Note that the fraud (or, where innocent misrepresentation is enough, 
misrepresentation) which will make a contrac.t voidable must really induce 
the contract. The party misled must ha\'e contractcjl in reliance on the 
false statement, and the party making it must have intended hiiu to rely 
on it. Preparations for a deceit which is not executed (as patching up a 
flaw to baffle an inspection which is never made) are not actionable or 
contractual ' fraud {Horsfall v. Thomas, 1862, 1 H. (fc C. 90). It is qui^ 
possible, on the other hand, to commit fraud with good intentions for all 
parties {Polhill v. jValtcr, 1832, 3 Barn. & Adol. ll4), or hoping that no 
harm will be done {Foster v. Charles, 1830, 7 Bing. 105). 

A party who actually knows the truth, or has formed his own opinion 
by independent inquiry {Farrar v. Churchill, 1830, 1^*5 L. fe. 609), wn of 
course not be deceived, but the ijossession of means of knowledge will not 
1^ held equivalent to actual knowledge, for a man may be put off inquiiy 
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heidsme he has a right to rely, and does rely, on the other’s inforinatioh^ 
(ifper V. Hargrave, 1805, 10 Ves; at p. 510 ; 8 E. E. 39 ; Redgrwce v. Hwrd, 
1881, 20 Ch. D. 1). . 

It used to be said that the misleading representation must be of matter 
of fact. But the better opinion seems now to be that if the situation of 
the parties makes it natural and reasonable for one of them (say an illiterate 
person) to trust the other’s statement of matter of law, such a case is 
properly treated as one of superior knowledge on the one side and con- 
fidence on the other, and is within the general rule above stated. There 
is not believed to be any real authority to the contrary, 
r lO. Consent may be vitiated not only by not being rightly informed, but 
by not being tree. It may be extorted by coercion, which the law calls 
duress, and which, under strictly limited conditions, may repder a contract 
voidable. There are practically no modem examples ; but as to the pos- 
sibility of compulsion excluding consent altogether, even in the case of 
marriage, see Scott v. Sebright, 1886, 12 P. D. 21 ; Ford v. Stier, [1896] 
Prob. 1. 

But where parties are in a standing relation of authority of any kind, 
legal or moral, on the one side, and confidence on the other, the equitable 
doctrine of Undue Influence (q.v. for details) meets the difficulty of proving 
coercion or fraud specifically, by throwing on the superior party the burden 
of .upholding the fairness of any donation or beneficial contract obtained 
by him from the inferior. In many common cases (parent, guardian, 
trustee, medical attendant, legal adviser, spiritual director, and the like) 
the existence of general authority or influence is presumed from the well- 
known character of the relation. In other cases it may be proved, and 
when this is done the same consequences follow {Morley v. Loughnan, [1893] 

1 Ch. 736). On the whole subject Allcard v. Skinner, 1887, 36 Ch. D. 
145, is the modern leading case. Practically, the donee will hardly ever 
succeed without showing that the donor had access, at least, to independent 
advice. 

It has once or twice been laid down in unguarded terms that in all 
cases of voluntary gift the donee is bound to show that the transaction is 
righteous. Whether this be natural justice or not, it is not the law. But 
it is true that the presumption against undue influence is applied with 
special strictness to voluntary settlements, and good intentions on tl^e part 
of the controlling party are no defence {Dutton v. Thompson, 1883, 23 
Ch. D. 278); also to oppressive money-lending bargains with “ expectant 
heirs ” and persons in distressed circumstances ; O'Rorke v. Bolingbroke, 1877, 

2 App. Cas. 814, marks the modern Uinits of interference. Authorities are 
collected in Fry v. Zaiu, 1888, 40 Ch. D. 312 ; and see Catching Bargains. 

This jurisdiction has been recently and effectively applied in British 
India, though not adequately recognised in the Codes (see Bajah Mokham 
Singh v. Bajah Bup Singh, 1893, L. E. 20 Ind. App. 127). 

A contract voidable for any of the above-mentioned causes may be 
avoided or affirmed at his election by the party entitled ; and acting on the 
•Nsuutract as subsisting, or acquiescence, may be equivalent to affirmative 
election not only as against third parties who have acquired interests under 
the transaction in good faith and for value {Clough v. L. & N, W. By. Co., 
1871, L. E. 7 Ex. 26), but also, though less msily, as against the party in fault 
i^Allcard v. Skinner, 1887, 36 Ch. D. 14o). Acquiescence, i.e. failure to 
rescind within a reasonable time, does not depend on lapse of time alone, 
the conduct of the parties must be considered {Bockefoumuld v. 

[1897] 1 Ch. 196, 211, C. A.). 
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^ Ih Vklawftd Agreements. — ^The general rule that the free^ and deliberate 
^tention of tto parties governs matters of contract is overridden, not only 
where the performance of the agreement would involve acta contrary to 
lto»w, but m divers cases where, for paramount reasons of policy, the Courts, 
though they cannot punish or restrain performance, refuse their aid in 
enforcing it. 

: Thus a^eements to commit criminal offences or frauds, to marry witliin 
the prohibited degrees, or live in illicit intercourse, are all void at law. 
Questions which may arise are (a) whether • an agreement really con** 
templates unlawful acts, or is a step in a larger transaction unlawful as a 
whole V, Bridges^ 1854, 3 EL & Bl. 642); (ft) whether, where non- 

compliance with statutory provisions is involved, those provisions wei^ 
strictly prohibitive or not (omissions to stamp documents, take out licences, 
etc.). The text-books must be consulted for details. 

As regards agreements which, on grounds of public policy, are not 
enforceable, though there is no law to prevent the juirties from performing 
them if they choose, the kinds most fruitful of modern case-law hav^ been 
wagers and contracts relating to the payment of bets (with rif-iU com- 
plication from statutes; see Gaming Acts; Wagkus; and Anson, pp. 
186-195), and agreements in restraint of trade. As to these last the govern- 
ing decisioitis now Maodm-Nordenfelt Co. v. Nordevfclt, [1894] Ai)p. Gas. 635. 
The old fixed rules as to limits of space are no longer of authority, and a 
contract in restraint of trade is good if (whether under seal or not) it is 
made for valuable (not necessarily adequate) consideration ; if the restraint 
undertaken by the promisor does not exceed what may be reasonably 
required for the jn'otection of the promisee; and if there is no manifest 
injury to the public interest. See Eestraint of Trade. 

12. Impossibility is not really a substantive ground of avoiding con- 
tracts any more than mistake. Where performance appears to be, or to 
have become, impossible, it has to be considered whether the promise was 
really serious and unconditional. As to the first point, the law is made for 
reasonable men, and the usual signs of consent are no longer acceptable if 
the matter is, on the face of it, such as no reasonable man could under- 
take. Either the parties were not serious or they did not understand the 
effect of the promise as framed. This would seem to be the key to such 
cases as that of a promise to deliver two grains of rye on a Monday, and 
four, eight, and so on in geometrical progression on alternate Mondays for 
a year {Thomhorow v. Whiiacre, 1706, 2 Kaym. (Ld.) 1164); which, how- 
ever, are of no modern practical interest. The other point is often material. 
It may be put thus: Did the promisor contract subject to an implied 
exception in case performance should, unknown to the parties, be 
impossible, or become so by inevitable accident ? or did he warrant that 
performance should be and continue possible in fact and in law ? This is 
a matter of interpretation ; but, as parties often omit to explain their 
intentions with regard to contingencies which in truth they never thought 
nf, it has been found needful to lay down rules for guidance in 
<iases. 

Generally a man is not held to warrant possibility in law, is 
discharged from his promise if performance is subsequently forbidden or 
otherwise becomes impossible t>y operation of law {Baihy v. I)e Crespigny^ 
1869, L. E. 4 Q*. B. 180). . . n • 

One is not held to warrant possibility in fact in the following • . 

Agreements relating to a specific subject-matter the existence of wlucn w 
assumed by both parties, but which in truth does not exist at the date 
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the agreement (Clifford v. Waits, 1871, L. R. 6 C. P. 577 ; Sale of Goods Act, 
1893, 8. 5), or between that date and the time for performance is destroyed 
by accident beyond the parties* control (Taylor v. Caldwell, 1863, 3 B. & S. 
826 ; Applehy v. Myers, 1867, L. E. 2 C. P. 651), or fails to be produced 
(Howell V. Couplarid, 1876, 1 Q. B. D. 258); agreements for personal 
service which become impossible by the death, sickness, or the like of the 
person who was to perform them (qu. how far this would apply to any case 
where there is a remedy over against a third person, e.y. disablement by 
negligence of a railway or shipping company) (Robinson v. Davison, 1871, 
L. E. 6 Ex. 269). But in other cases there is no general presumption that 
impossibility or difficulty of performance was intended to be an excuse 
(see Anson, pp. 322, 323). 

Impossibility caused by default of either party is only one form of 
breach of contract (see below). 

13. Interpretation of Contracts . — The fundamental question is what the 
promisor gave the promisee a right to exj^ct, and the fundamental rule for 
ascertaining this is that “ in all deeds and instruments the language used 
by one party is to be construed in the sense in which it would be 
reasonably understood by the other ** (per Blackburn, J., Fowkes v. Man- 
chester and London Assurance Association, 1863, 3 B. & S. 917, 929 (this 
supersedes Paley s attempted definition, wliich has nevertheless been 
discussed much later)). Not only the detailed rules of construction, but 
many rules of evidence, and the whole law of estoppel, are developments of 
the same principle. 

We have to know first what were the terms of a contract (evidence), 
and then what v as its effect (construction). 

As to evidence : the terms of a contract, if and so far as expressed in 
writing by the i)arties, may not be contradicted by oral evidence, and this 
is the rule of equity as well as of law (Price v. Dyei*, 1810, 17 Ves. 356, 
364; 11 E. E, 102, 107). But it may be shown that a document which looks 
like an agreement was not a concluded agreement at all (Pyni v. CamphcU, 
1856, 6 El. & Bl. 370; Pattle v. Hornihrook, [1897] 1 Ch. 25). As to 
the admission of “ collateral agreements ’* not inconsistent with a principal 
contract even by deed, Erskine v. Adeanc, 1873, L. E. 8 Ch. 756, 766; 
Angcll V. Dtike, 1875, L. E. 10 Q. B. 174: no separate consideration is 
required for such agreements, which are in the nature of warranties. 

Particular terms may be explained by proof of their conventional 
meaning in local or trade usage, and customary terms (not inconsistent 
with tlie express terms) may be added, on the ground that the parties 
meant to contract with reference to the known usage, “ not to alter the 
contract, but to show what the contract is ** (Grant v. Maddox, 15 Mee. & W. 
737). See the notes to Wiggleswm'th v. Dallison in 1 Sra. Z. C. 

As to construction : the general rules for the construction of instru- 
ments in writing are applicable (as to which, see Elphinstoiie, Norton and 
Clark on the Interpretation of Deeds), The intention of the parties 
must be collected from the expression of it as a whole (Food v. Beech, 
11 Q. B. at p. 866), that is, from expressed, not from conjectured, 
intention (Jessel, M. E., in Smith v. Lucas, 1881, 18 Ch. p. at p. 542). 

In some well-known classes of instruments (as mortgages, bonds, 
marine policies) tlie common forms have received an artificial construction 
by a series of judicial decisions originally intended to control rather than 
to effectuate the intention ; they are now used with full knowledge of 
that construction, and with the intent that they shall bear it (Wallis v. 
Smith, 1882, 21 Ch. D. 243, 254). 
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; ^ DmhMrge of Con^rocto.— The obligation of a contract 
determined bj agr^ment of the parties before performance; by 
ance, includmg tender when deemed equivalent to performance; b' 

and, m particular cases, by operation of law. 

^ As to discharge by agreement, performance may be dispensed with 
either by a releare under seal, which needs no consideration, or by an 
agreement without deed, which must be a mutual agreement satisfying the 
conditions of a new contract, though the common form is to plead it 
simply as discharge {King v. Chillett, 1840, 7 Mee. & W. 55). A contract 
consisting of mutual promises is well discharged by mutual agreement alone ; 
the discharge of ^ch promise being the consideration for the discharge of the 
other. Where there has been performance on one side, the discharge of 
the promise reqiaining unexecuted requires a fresh consideration ; but there 
is an exception to this rule as to negotiable instruments governed by the 
law merchant {Foster v. Dwwher, 1851, 6 Ex. Rep. 839 ; see now Bills of 
Exchange Act, 1882, s. 62). 

An agreement required by law to be in writing cannot be superse I d or 
varied by a fresh agreement not in writing. But where the agr*^.*>‘iellt, if 
not in writing, is not void, but only not enforceable (as by sec. 4 of the 
Statute of Frauds), it seems that a discharge by oral agreement is good 
{Gossv. Lord, Nugent, 1833, 5 Barn. & Adol. 58). An attempted variation of 
such a contract cannot be treated as rescinding it {Noble v. Ward in Ex. Oh. 
1867, L. E. 2 Ex. 135 ; see per Willes, J., at p. 138) ; but this does not mean 
that a plaintift* who has voluntarily waived some jiart of the defendant's 
performance cannot afterwards sue if he is ready and willing to perform 
his part of the original terms {Hickman v. Haynes, 1875, L. R. 10 C. P, 
590 ; Plevins v. Downing, 1876, 1 C. P. D. 220). 

As to the discharge of a promisor in consideration of tlie substituted 
liability of a new party, see Novation. 

The terms of the original contract may include an agreement that it 
shall be discharged in one or more specified events. Such provisions are 
called conditions subsequent when they do not involve any o])tion or further 
act of the parties as part of the contingency which is to determine the 
contract. The excepted risks ” of charter-parties and contracts of carriage 
are conditions subsequent. Optional powers, express or annexed by custom, 
to determine or continue particular kinds of contracts by notice, are of 
constant occurrence. Tenancy from year to year is a familiar example. 
Express option to rescind in certain events is common in contracts for the 
sale of land (see Vendor and Purchaser ; Conditions of Sale). 

15. Performance of a contract means jx^rformance of its terms and the 
whole of its terms, not the offer of something different which tlie pn.»misor 
alleges will do as well (see Bowes v. Shand, 1877, 2 App. Cas. 455 ; Filley v. 
Pope, 1885, 115 U. S. 213 ; Reuter v. Sala, 1879, 4 C. P. D. 239). The 
promisee must not be put to any risk or trouble which he has not under- 
taken {Levy v. Green, in Ex. Ch. 1859, 1 EL & El. 969). 

What will be, in fact, sufficient performance must always depend o n the 
nature and terms of the contract. Rules as to time and place such aflfflfB 
older books give ar^ only auxiliary. So far as these are of modern practical 
nse, they may be found in Startup v. MacdoTiald, 1843, 6 Man. & (r. o93. 

As to tender, which seldom comes in question now, see Leake, 7* >9— 747, 
or Anson, 284, 285. * i. , j • a 

The equitable rule that time, in agreements for the sale of land, is of 
the essence of the contract ** only when a special intention of the parties to 
that effect appears (see Vendor and Purchaser) does not apply to mer- 


may be 
perform- 
r breach : 



m • nojimAo^ 

^nt£[0 €ontra;cts (see Beuter v. ScUa, 4 C. F. B, 4.t p. 249; Narrififftan y. 
Wright, 116 U. S. at p. 203). 

^ 16, Breach of Contruct — This may happen in three ways— prevention, 
refusal, and default active or passive. When a promisor has broken hi^ 
pontract, the promisee acquires a right of action for the breach, and can sue 
for Damages, or in appropriate cases Specific Perfobmance (see those titles). 
Sometimes the promisee is also discharged from performance, or further 
performance, on his own part. 

As to prevention : if the promisor disables himself from performance 
even before the time, it is a breach (21 Edw. iv. 64, pL 26, MairCs case, 5 
Co. Eep. 20 6). So if the promisee prevents the promisor from performing 
his part, the promisor is discharged {Raymond v. Minion, 1866, L. E. 
1 Ex. 244, and see Roberts v. Bury Commissioners, 1870, L. E. 6 C. P. 
310,329). 

As to refusal: a total refusal to perform discharges the other party 
from doing more on his part, and entitles him to recover fgr what he has 
already done {Manor v. Ryne, 1826, 3 Bing, at p. 288 ; 28 E. E. 626 ; Withers 
V. Reynolds, 1831, 2 Bam. & Adol. 882). Eefusal before the time for 
performance may be treated as an immediate breach at the other party’s 
election {Frost v. Knight, 1872, in Ex. Ch. L. E. 7 Ex. Ill; Synge v. 
Synge, [1894] 1 Q. B. 466, C. A.) ; provided that the refusal is absolute, 
and the election exercised in due time {Johnstone v. Milling, 1886, 16 
Q. B.D. 460). 

Default or failure in performance without excuse is, of course, a breach. 
The chief question under this head, besides that of the measure of damages, 
has been as to the effect on the other party’s obligations where the contract 
consists of mutual promises. This depends on the intention of the parties 
as shown by the whole contract. Their meaning may be that — 

{a) Performance of some term, or even of the whole, must be complete 
on one side before anything is due on the other (conditions precedent). 
Generally a party is entitled to some compensation for what he has actually 
done under the contract, if the performance is divisible into portions having 
9,ny separate value ; but it may be stipulated that only by performance of the 
whole shall anything at all be earned {Cutter v. Powell, 1795, 6 T. E. 320 ; 
3 E. 11 185); 

(6) Performance on the one side is to depend on, and go along with, 
performance on the other, as when goods are to be paid for as and* when 
delivered (reciprocal or concurrent conditions) ; 

{c) Performance on either side is to be due without regard to perform- 
ance on the other, and the only remedy for non-performance in any point is 
to be in damages (independent promises). 

The attempt to lay down fixed rules of law as to this has been abandoned 
for quite a century. * “ Whether covenants be or be not independent of each 
other must depend on the good sense of the case, and on the order in which 
the several things are to be done ” (Lord Kenyon in Morton v. Lamb, 1797, 
7 T. E. 125 ; 4 E. E. 395), Such rules as are approved by modern authorities 

notes to Pordage v. Cole, 1 Wms. Saund. 651) are only canons of construc- 
tion which will always yield to the manifest intention of the parties. A term 
not so material that, looking to the contract as a whole, performance of the 
residue would be something different in substonce from what was bargained 
for, is not presumed to be a condition prefeedent {Bettini r. Qye, 1876, 1 Q. 
183). 

As to the difficulties raised in this connection upon contracts for the 
delivery of goods by instalments! see Sale of Gopos. ^ 





, CONTRACTOR , |S1 

' ' 

434; Norringtimv. 188&, 115 U. SL 

;i«9. a-re the latest leading authorities. The Sale of Goods Aet. a 31. 

n iosely leaves the question open. 

Authoring ^Text-books (not including monographs on any special 
classes of comi^ts, or, except Mr. Langdell’s classical series of dissertations, 
l^ks not published or re-edited witliin the last ten years); Addison (9th ed., 
1892); Anson (8th ed.. 1895); Chitty (13th ed., 1896); Clark Hare (Boston, 
Mass. 1887) ; Harnman (Boston, Mass. 1896) ; Keener, Qumi-Contraets (New 
York, 1893) ; Langdell (2nd ed., Boston, Mass. 1880) ; Uake (3rd ed., 1892) ; 
Parsons (8th ed., Boston, Mass. 1893) ; Pollock (6th ed., 1894) ; Finch’s 
Select Cases (2nd ed., 1896); Fry on SjwciJie Performance (3rd ed., 1892); 
Keener s Select Cases on Quasi-Contracts (2 vols., Cambridge, Mass. 1888— 89).l 
As to Assignments of Ciioses in Action, including contracts, see 
vol. i. p. 352. 


ContrSlCt No'tc* — In the Stamp Act, 1891, a contract note t*; cans 
the note sent by a broker or agent to his j^rincipal (except wlv. r*j such 
principal is himself acting as broker or agent for a principal) aci vising him 
of the sale or purchase of any stock or marketable security. Each advice 
as to a different description of stock is a separate note. The duty is six- 
pence, denoted by an adhesive stamp, to be cancelled by the person by 
whom the note is executed (s. 52). The stamp was increased to one 
shilling, by the Stamp Act, 1893, where the note is for or in respect of 
any stock or marketable security of the value of £100 or upwards. The 
stamp duty may be added to the charge for brokerage or agency (56 Yict. 
c. 7). The penalty for not stamping a note made on the purchase to a 
value of £5 or upwards is £20, and the broker can have no legal claim for 
brokerage commission or agency with reference to tlie sale or purchase of 
any stock or marketable security of the value of £5 or upwards mentioned or 
referred to in the note, unless the note is duly stamped (Act of 1891, s. 53). 
But if the broker carries over stock without making a contract note, 
although he incurs a penalty of £20 (Act of 1891, s. 53 (1)), he can recover 
commission {Learoyd v. Bracken^ [1894] 1 Q. K 114). 

See Bought and Sold Notes and Bkokeu. 


Contractor. — The principle — respondeat mperior — upon which a 
master is held responsible for the unlawful acts of his servant, done in the 
course of the servant’s employment, does not extend to make an employer 
responsible for the unlawful act of a person, not in liis service, vrith whom 
he has contracted to do the work, in the course of wliich the default 
occurred. Such a person is commonly described in this connection as ‘*an 
independent contractor.” Below he is called a “contractor” simply. A 
contrary view formerly prevailed (see Bush v. Steinman, 1799, 1 Bos. & 
Pul. 404), but it is now overruled {Allen v. Ilayward, 1845, 7 Q. B. 960 ; 
Bcedie v. £. & N.-W, By. Co., 1849, 4 Ex. liep. 244). Thm the ovrmr'^m 
carriage is not liable for the coachman’s negligence if he is not negligent 
himself, and the coachman is not his servant, but is hired with the horses 
from a job-master {Quarman v. Burnett, 1840, 6 Mee. & W . 499 ; Jones v. 
Corporation of Liverpool, 1885,* 14 Q. B. D. 890 ; Donovan v. Laing, eU., 
Syndwaie, [1893] 1 Q. B. 629). Nor is a builder liable for the defaults of a 
gasfitter with whom he has contracteil for the gas-fitting {Bapson v. Ct^i, 
1842, 9 Mee. & W. 710), nor the owner of a bullock for the negligent dnV- 
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ing of a licensed drover whom he has engaged to drive it {Milligan v. Wedge, 
1^0, 12 Ad. & E. 737). The latest authority is Hardaker v. Idle Distriot 
^7(m7krfZ,[1896]‘lQ. B. 335. 

' Fiaced Property , — It makes no difference that the work to be done by 
the contractor is in connection with land or houses {Beedie v. L. & N.-W. 
By. Co.y 8upra)y the distinction taken by littledale, J., in Laugher v. 
Pointer, 1826, 5 Barn. & Cress. 547, having been abandoned. In Beedie v. 
Z. & N,~W. By, Co, the injury was caused by a contractor’s workman 
having negligently allowed a stone to fall from a bridge upon which his 
master was engaged, and the owners of the bridge were held not to be 
liable. (But see the exceptions below.) 

E^ptixm, — 1. The employer is liable in respect of the act which he 
has directed to be done. What the rule exempts him from js the negligence 
(‘‘collateral negligence,” per Lord Blackburn in Dalton v. Angus, 1881, 6 
App. Cas. at p. 829) of the contractor in doing the work. So where the 
contractor was engaged to open the street in order to lay gas pipes, the 
employer having no right to open it {Ellis v. Sheffield Gas Go,, 1853, 2 EL & 
Bl. 767), or to dig away ground in which a neighbouring owner had a right 
of support {Awjus v. Dalton, 1878, 4 Q. B. D. 162; 6 App. Cas. 740), the 
employer was liable for the consequences, and the same result follows if the 
work cannot be done in a lawful manner {Peachey Boland, 1853, 13 C. B. 182). 

2. Where the work is necessarily dangerous, unless special precautions 
are taken, the employer must see that sutlicient precautions are taken by 
the contractor at his peril, and he will be liable for the neglect of the requisite 
precautions to any person injured, and this notwithstanding that he may have 
expressly contracted that they shall be taken. He has, of course, his remedy 
over against the contractor. The leading cases on this exception have been 
cases of injury to neighbouring property in pulling down houses by 
which it was supported {Bower v. Peate, 1876, 1 Q. B. D. 321 ; approved 
in Angus v. Dalton, supra; Hughes v. Percival, 1883, 8 App. Cas. 443). 
To escape liability in such cases the employer must show that the 
contractor was not acting within the scope of his contract, but was 
a trespasser when he did the act complained of {Black v. ChrisU 
church Finance Co,, [1894] App. Cas. 48). In the last case the defendant 
employed a contractor to burn the grass on his estate, directing him to do 
the work at a safe season. The contractor disregarded the direction, apd the 
fire spread to an adjoining estate. The employer was held to be lialde. In 
Picard v. Smith, 1861, 10 C. B. N. S. 470, the defendant employed a con- 
tractor to deliver coals at a station refreshment-room, and for that purpose 
to open a trap-door in the platform (Beven, Negligence in Law, p. 493). 

3. Where the employer is under a statutory duty to do the work in a 
particular manner, as to make a bridge without interrupting the traffic, 
and the contractor does it in a different manner {Ch^ay v. Pullen, 1864, 5 
B. & S. 970; Hole v. Sittinglourne By, Co,, 1861, 6 H. & N. 488; see 
further, Hardaker v. Idle District Council, [1896] 1 Q. B. 335). 

4. Where the contractor's default occasions a nuisance, for which the 

^wg^^loyer is liable as an occupier {Tarry v. Ashton, 1876, 1 Q. B. D, 314); 
e,g. where the contractor fixes a dangerous lamp to tbe employer's house 
so that it overhangs the highway (/.c.). The mere fact that the default 
itself is a nuisance does not make the emnloyer liable (Overton v. Freeman, 
1851, 11 C. B. 867). * ' 

In the excepted cases both the contractor and the employer are liable 
for the wrong {Le Maitre v. Davis, 1881, 19 Ch. D. 281 ; see Gray v. 
Pullen, supra). 
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Coidraxstor or Servant — Tlie question is whether the relation of master 
and servant existed between the man who actually caused the injury and 
the defendant at the time of the accident. The employer of a contractor 
may, for example, have tempomrily assumed control of the workman (see 
Pendlebury v. Orenihalgh, 1875, 1 Q. B. 1). 36); or he may have hired plant 
or machinery and abso the workman to use it {Murray v. Currie, 1870, L R. 
6 C. 1\ 24 ; Oldfield v. Fui'urss Vo., 1893, 9 T. L. R. 5J.5). In such eases 
the owner of the jdant and machinery is not liable {Donovan v. Laing, etc., 
Syndimtv, [1893] 1 Q. B. 629), but the emph>yer is. 

The test whether a man employed to do work is a servant or an iude- 
j^ndent contractor is the ([uestion : does the employer exercise, or has he 
the right to exercise, control (** personal control,” Stephen v. Thurso Com-- 
missioners, 1876^ 3 Sess. Ca. 4 Ser. 535) over the workman (Martm v. 
Temperley, 1843, 4 Q. B. 298; Donovan v. Lainy, vie., Syndicate, supra), and 
direct him how to do his wm'k 'f (Sadler v. Hemloek, 1855, 4 El. & Bl. 570; 
Ruth V. Surrey Commercial Dock Co., 1891 , 8 T. L. R. 116). If so, tlie relation 
is that of nii'ister and servant. A contractor di>es not become a i vant, 
nor his workmen the servants of the em}doyer, because the emv»h;yer lias 
stipulated for the right to dismiss the workmen {Rredie v. L. d: jV.-JK By. 
Co., 1849, 4 Ex. 244), nor beciiuse the contractor is in the service of the 
einplover to/lo other work {Knvfht v. Fox, 1850, 5 Ex. Re}>. 721 ; Overton v. 
Freenian, 1851, 11 C. B. 867). 

The facts of a case may raise a presumption that the defaulting work- 
man w'as not in the service of the defendant, as wlu>re a householder was 
sued for an injury done by a workman who was re]>airing the roof of 
the house, such w’ork being commoidy done by a contractor ( Wellfarc v. 
L. B. & S. a. By. Co., 1869, L. II. 4 Q. B. 693, at p. 696). 

Common Fmployment. — The doctrine of (‘ommon employment, whiclw 
prevents a servant suing his master for injuries caused by a fellow*- work man 
engaged in the same emi)loyment, does not a]>ply between the servants of a. 
contractor and the servants of an emjdoycr. For its a)i])lication both the*, 
defaulting and the injured workmen must have been the servants of tiie . 
defendant at the time of the ac.ci<lent {Johnson v. Lindsey, [1H91 J App. Cas,. 
371 ; Cameron v. Mystrom, [1893] App. Cas. 308). Mr. Beven suggests that 
a distinction taken in some of the cases on this point may be described aa 
that between a “ sub-contractor ” and an “independent contractor,” “where 
the relation is one of contract in indei>endcnt work and not of co-oiH^atiou 
in common work” (p. 819 ; see Turner v. G. E. By. CU, 1875, 33 L T. N. S. 
431), but the cases in the House of Tx)rds (above cited) ap]>car to lay down 
a general rule. 

[Auth(yidiks. — See generally Beveii, Neyliycnce, in Law, bk. iv. ch. iii., 
and Story on Aycncy, ss. 453, 454. See also Cab; Hkuiw'ay; Extra- 
ORDiNAiiY Traffic; and Sj’ECIFication.] 


Contrary Intention. — in many statutes provisions are made- 
respecting the effect or construction of documents unless a contrary 
tion is shown or expressed. Some decisions as to what constitutes a con- 
trary intention in particular cases will be found collected in Stroud^a 
Judicial Dictionary (s.t‘.). 

As to the Wflls Act, see Will; as to Locke King’s Acts, see Locke 
King's Acts ; and Theobald on Wills, 4th ed., p. 140. 

The latest authority on the meaning in the expression of the Con- 
veyancing Act, 1881, is Broomfield v. Williams, [1897] 1 Ch. 602. 

VOL. lU. 
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Contravention. — l. In French law a distinction is drawn 
between crimes, ddits (misdemeanours), and (miraventims. In systematic 
treatises on English law there is a tendency to adopt this classification, and 
to apply the term contravention to petty misdemeanours, and minor 
neglects or defaults relating to by-laws and regulations of police, conviction 
for breach of which is not regarded as inflicting any moral or social stigma. 
But in law all acts forbidden by statute under penalty recoverable on 
indictment, or on information before a Court of summary jurisdiction, are 
misdemeanours, unless the statute otherwise provides ; and as a consequence 
of the rule the accused person is not a competent witness in his own behalf 
except under express statutory enactment. 

2. Contravention of a statute, where the statute is mandatory and not 
merely directory, and the matter prohibited or required is qf public concern 
and no particular penalty is provided, is an indictable misdemeanour {R, 
V. Hall, [1891] 1 Q. B. 747). Where the prohibition or command is in 
addition to the common law as to the subject-matter, any penalty for 
disobedience is, subject to the particular terms of the enactment, presumed 
to be additional to or alternative on the common law sanction, provided that 
the offender cannot be punished twice (Interpretation Act, 1889, 52 & 53 
Tict. c. 62, s. 33). 

But where the command or prohibition is new and the statute prescribes 
/a penalty, that penalty alone can be imposed, and the remedy by indictment 
for misdemeanour is not open (72. v. Hall, uhi supra; Saunders v. Holborn 
District Board of Works, [1895] 1 Q. B. 64). 

3. Where contravention of a statute aflects private rights, the nature of 
the private remedy depends on like considerations. If the statute prescribes 

* or prohibits some new thing and contains a specific remedy for disobedience, 
that alone can be pursued {Bohinson v. Mayor, etc,, of Workimjton, [1897] 
1 Q. B. 619; Peebles v. Oswaldtwistle Urban District Council, [1897] 
1 Q. B. 625). In these cases a distinction is drawn between non-feasance, 
or absolute failure to obey the statute, and misfeasance, ie, negligence or 
other default in the mode of complying with the statute (see Cowley v. 
Newmarket Local Board, [1892] App. Cas. 345; Oliver v. Horsham Local 
Board, [1894] 1 Q. B. 832 ; Municipality of Sydney v. Bourke, [1895] App. 
^Cas. 433). 

In the case of non-feasance, where it is not criminal and a private suit 
-will not lie, the remedy if any at common law is by prerogative mandamus 
(see Peebles v. Oswaldtwistle District Council, ubi supra), 

4. Where contravention of a statute causes private damage and no 
specific remedy is provided by the statute, the person injured is entitled, 
unless a contrary intention appears from the statute, to recover damages by 
action on the case under 13 Edw. i, c. 50 {Atkinson v. Newcastle Water 
Works Co,, 1877, 2 Ex. D. 441). 

5. Contracts and other agi'eements which are not in the form prescribed 
by statute or contemplate the doing of acts in contravention of statutory 

^ provisions, are either illegal, or void, and unenforceable, according to the 
‘TSIins of the enactments {Melliss v. Shirley Local Board, 1885, 16 Q. B. D. 
453 ; Stevens v. Qourlcy, 1859, 7 C. B. N. S. 99, 529 ; Bgrown v. Royal Insur- 
ance Co,, 1859, 28 L. J. Q. B. 276). See Feauds, Statute of ; Gaming. 

[Authorities, — See Maxwell on Statutes, 3rd ed., 664, 567 ; Hardcastle 
on Statutes, 2nd ed., 247-269.] 


Contribution.— See Pkincipal and Surety. 
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Contributive Value.— This is a principle or theory sometimes 
Applied in rating in one parish a hereditament which adds to the value of a 
: in another parish. According to the parochial principle 

the value of a hereditament in a parisii is alone to I>e considered. But 
when an undertaking like a railway extends through a number of parishes, 
there is a considerable difficulty in ascertiiining what is the value of the 
portion in one particular |)arish. The proper method is to deduct from the 
eaniings of the line in the juirish the working expenses, the tenants’ profits, 
and the landlord’s deductions ; what is left is the rateable value. The 
theory of contributive value is chiefly sought to lie applied in the rating of 
branch lines, where the exiienses are often in excess of the receipts ; in such 
cases it is often contended for the parish authorities that the branch line, 
although of no value, if the receipts and expenses in the }Mirish are alone 
regarded, is yet of value as Vtringing traflic to other parts of the system, and 
ao enabling the company to earn profits outside the parish. This suggmted 
value of a branch line or feeder ” is called contributive value. The 
decisions on the subject are conflicting. In K-K llwy. Co. v. Dorkif\t !^1854, 
3 El. & Bl. 491), and in Z. and N.-W. Rwy. Co. v. Cannock (18013 ') L. T. N. 
S. 325), it was held that the value of a branch line as a feeder was to be 
taken into account in ascertaining its ratoible value ; but in H. v. Llantria- 
sant (1869, L. E. 4 Q. B. 354) it was held that the value of the traffic con- 
tributed by a line of railway in one parish to another line in ditlerent 
parishes was not to be taken into account in estimating tlie rateable value 
of the first-named line; and in G. K Mivy. Co. v. Haughley (1800, L K. 1 
•Q. B. 666) the Court decided against the contention of the parish authori- 
ties that in ascertaining the rateable value of the line within the parish 
the occupation of the line had a value beyond the profits actually earned 
in the parish, as continbuting to earn adilitional profits in other j)ariBhe8. 
When there are com])eting lines of railway, the enhanced value Which a 
branch line would produce elstiwhere than in the parisli is an element to be 
considered in fixing the rateable value, because it is an element which 
would be considered in fixing the rent which a tenant would give for it (K 
V. Z. and K- IF. Mwy. Co., 1874, L. 11 9 Q. B. i:54 ; Z. and N.- W. liwy. Co. v. 
IrMiwjhorougli, 1876, 35 L. T. 327). See the discussion of thia subject in 
Balfour Browne, Law of Hating, 2nd ed., p. 139, 


Contributory Negligence.— See Negligknok. 


Controi and Custody of the Court.— The Court, when 
required, takes under its control and custody the funds and effects of 
suitors. Orders may be obtained in certain cases for the interim custody 
and preservation of the subject-matter of an action. Deeds and documents 
may be kept in Court for safe custody or pending disputes l)etween parties 
claiming title. 

Cash under the Control of the Court . — The provisions with regaroto 
dealing with the funds of suitors which are brought into or paid out of 
Court, will be fully considered under the titles Pay Office, Paymaster- 
General. It msff be here staged that cash under the control of, or 
subject to the order of, the Court, may be invested in the stocks, funds, or 
securities specified in E. S. C., Order 22, r. 17. That rule, which was 
introduced in November 1888, greatly enlarged the range of invest- 
ments sanctioned by the Court for funds under its control The facilities 
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1^118 afforded have been largely resorted to. Formerly it was almost 
invariable that orders directing the investment of funds in Court should 
provide that such investment should be made in the public funds. That 
mode of investment, indeed, is still the one most largely resorted to, but 
the reduction in the rate of interest on Government stocks effected by the 
National Debt Conversion Act, 1888, 51 Viet. c. 2, and by the National 
Debt Eedemption Act, 1889, 52 Viet. c. 4, has naturally induced suitors 
to look fur investments producing a higher rate of income. Since the rule 
of November 1888 came into operation, applications for change of invest- 
meat have become very frequent, and large amounts of Government 
securities in Court have been sold, and now stand in the books of the 
Paymaster-General in other investments of various descriptions. The 
following figures, taken from the latest returns presented to Parliament by 
the Auditor-General pursuant to sec. 20 of the Chancery Funds Act, 1872, 
35 & 36 Viet. c. 44, and sec. 4 of the Supreme Court of Judicature (Funds) 
Act, 1883, 46 & 47 Viet. c. 29, will give some idea of the magnitude of the 
financial operations transacted in the Pay Office. During the year ending 
the 28th February 1897 the amount of securities transferred into Court, or 
purchased, amounted to £4,814,114, 48. 7d. The balance of securities in 
linglish currency at the same date amounted to no less a sum than 
£54,826,102, 15s. 9d., made up as follows : — British Government securities, 
£37,487,949, 3s.; other securities, £17,338,153, 128. 9d. Of British railway 
securities alone the Paymaster-General holds for the suitors more than 
£ 6 , 000 , 000 . 

Effects , — The Court will also take charge of the “effects” of suitors, 
such as jewels or plate. By the Supreme Court Funds Kules, 1894, r. 2, 
“ funds ” includes boxes and other effects. 

By the Chancery Funds Amended Orders, 1874 (repealed by E. S. C., 
Feb. 1895), r. 16, it was provided that the clerks of records and writs 
should not receive into their custody effects of the suitors consisting of 
jewels or plate, or other articles of the like nature, or negotiable 
securities; and by E. S. 0., 1883, Order 61, r. 30, it is similarly provided 
that no such effects shall be deposited at the Central Office. Where, 
therefore, it is desired to lodge in Court articles of this character, they 
are required to be placed in a box and deposited at the bank, with the 
privity of the Paymaster-General. Before taking custody of a bqx, the 
agent, or other officer acting on behalf of the bank, may at his discretion 
require an inspection of its contents in presence of the party depositing 
it (Supreme Court Funds Eules, 1894, r. 29). 

Interim Custody . — Order 50, r. 1, provides that when by any contract 
a primd fojcie case of liability is established, and there is alleged as matter 
of defence a right to be relieved, either wholly or partially, from such 
liability, the Court or judge may make an order for the preservation or 
interim custody of the subject-matter of the litigation, or may order that 
the amount in dispute be brought into Court, or otherwise secured ; and 
^r. 3 the Court or a judge may, upon the application of any party to 
any cause or matter, make any oi^er for the detention, preservation, or 
inspection of any property or thing being the subject of such cause or 
matter, or as to which any question may arise therein. Under these 
provisions, orders have been made that , jewellery as to which litigation 
was pending should be handed to an officer of the 'Court (Velati v. 
Braham, 1877, 46 L. J. C. P. 415); or deposited in Court {Bidpath v. 
ZcLchner, 1893, 9 T. E. 338). 

Deposit of Deeds^ Deeds and documents may be ordered to 1^ 
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deposited in Court, where such deposit is desirable for the purpose of safe 
custody or otherwise. In particular an order for discovery may provide 
for the deeds and documents in the possession or power of the party 
giving discovery to be so deposited (for fonn of Ortler, see Seton, 5th ed., 
p. 47). In modern practice, liowever, oitlera to this effect are not common 
(see per Jessel, M. R, Brown w Sewell, 1880, 16 Ch. 1). p. 518); and the 
Court will not make such an order where the party giving pi*oduction 
makes out a case of injury or inconvenience as likely to result from 
deposit in Court (Dan. Ck Pr,, 6th ed., p. 1846). The discretion of tlie 
judge as to the })lace for production will not Ih} readily interfeml with by 
the Court of Appeal {Predney v. Corporation of Cokheder, 1888, 24 Ch. D. 
376). In cases where dwuments are ordered to be de]H)sited in Court, 
whether for safg custody, or for the purpose of any iinjuiiy in chaml)ers, 
or otherwise, they must be deposited in the Central Office (oViler 61, r. 30). 
The party obtaining discovery is entitled to ins])ect nml take copies of 
the dejxjsited documents. Documents under the custody of the Cmirt, 
which are required to be produced in any protH?cdings in Court, ' r the 
officers thereof, will be produced by the proper officer, who will ir.end on 
request; but if production is required elsewhere, an order for attendance 
of the officer must be obtained (Dan. Ck Pr„ p]). 1840, 1850). After tlie 
purpose for, which the dcjiosit has been made is satisfied, t he pmsoii who 
has deposited the documents is entitled to have them delivered out to 
him. 

In Lunacy no one is allowed to inspect documents in the custody of 
the Court witliout an order of one of the masters, or a judge. Inspection 
will not under any circumstaiK^es be allowed of the reports made to the 
Court by its own medi<*al advisers. But, with this exce])tion, liberty to 
inspect documents will be given to any ])erson who can satisfy the master 
or judge that he wants it for a reasonable ami projier ]uir)>osc, provided 
that the lunatic, if living, is not injured therely {In rr Strachan,\\^^b\ 
1 Ch. 439). The Court will order production of (locuments in the custCMly 
of tlie master or registrar relating to the estate of a deci»ascd lunatic on the 
application of a person (daiming under him, who has imule out a primd favk 
title to the estate {In re Sniyth, 1880, 15 Cli. D. 286; In re Strachan, 
ubi supra). 


Contumacy* — This subject is dealt with umler Dlscii'LlNE, 
Ecclesiastical. See also Dk Contumace 1nsi»i(.’ieni)o. 


Conusance (Connoisance, Cognisance). — This 

Norman - French term expressed wliat is now generally expressed by 
the word “ jurisdiction.” 

A Court is said to have conusance of pleas when it lifts exclusive juris- 
diction to hear and determine suits arising between persons resident within 
its local jurisdiction. Where the jurisdiction is concurrent 
is merely tenure plac^a (Vin. Ahr., “ (Jonusance,” A 2). 

In Viner’s Ahridyment, “ Conusance,” M 2, many prece*lent8 are given 
of such claims by corporations ixissessed of judicial franchises ; but with 
the disuse of local Courts of record these franchises are no longer asserted. 
Such claim has never been made in this century except liy the Univeraity 
of Oxford, usually in respect of actions or minor summary jiroceedings 
against resident members over whom it is recognised to have exclusive 
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eivil and criminal jurisdiction by prescription or ancient charter (3 Black 
Com. 299, n.), renewed or confirmed by charter of 14 Hen. viil, 1523, con- 
firmed by statute in 1571 (13 Eliz. c. 29, s. 2). It is limited by judicial decision 
to cases in which the member of the University is a defendant, and to 
common law actions not involving a question of freehold {Ginmtt v. 
Whittingham, 1886, 16 Q. B. D. 671). The University of Cambridge 
had a similar franchise, which is now, however, abolished or abandoned. 
The mode of claim is by motion, to be made without delay to the High 
Court if that Court is exercising jurisdiction, or where the jurisdiction is 
asserted by any other Court by application to that Court. The application 
cannot be made by a party to the proceedings, but only by the authority 
whose franchises or exclusive rights are infringed. In this respect it differs 
from privilege to be sued in a particular Court, which can ^be claimed only 
by the person sued (Vin. Abr., “ Conusance,** A 2), and *^from franchises 
where the king*s writ did not run. In such franchises the defendant could 
plead to the jimsdiction to the king*8 writ (Vin. Ahr., “ Conusance,** M 2, 6). 

[Authorities . — See Vin. Abr., 1751, tit. “ Conusance of Pleas ** ; do. Suppl., 
1799, vol. ii. p. 304; 3 Black. Com. 298; 4 do. 276.] 


Convenience. — In a contract for the sale of shares in a ship it was 
agreed that the purchaser should pay interest on the unpaid balance of the 
purchase-money, and that such balance should be payable in whole or in 
part at the purchaser’s convenience^ provided the interest should be duly 
paid. It was held that convenience meant mercantile convenience, and 
that the vendor, if he paid the interest, was under no obligation to pay the 
balance of the purchase-money until he was reasonably able to do so 
{Orawsliaw v. Hornstedt^ 1887, 3 T. L. E. 426). 

Balance of Conveniervce . — As to, in the granting of injunctions to restrain 
interferences with light, see Newson v. Pender, 1884, 27 Ch. D. 43; 
to restrain the infringement of a patent, see SociiU Aw>nyme, etc. v. 
Tilghman's, etc., Co., 188^3, 25 Ch. D. 1 ; Plimpton v. Spiller, 1876, 4 Ch. D. 
286. 

See Inconvenience; Just or Convenient. 


Convenient Bridges, passages, etc., under sec. 68 of the 
Eailways Clauses Consolidation Act, 1845 (see Wilkinson v. Hull, etc., Bwy. 
Co., 1882, 20 Ch. D. 323 ; United I^nd Co. v. Great Eastern Bwy. Co., 1879., 
L. E. 10 Ch. 586). 

Any court convenient thereto in sec. 65 of the County Courts Act, 
1888, means not any court adjacent thereto, but any court fit or suitable 
{Parsons v. Lakenheaih School Board, 1889, 87 L. T. 71 ; 6 T. L. E. 497). 


Convenient Speed.— In trusts for sale where trustees are 
dw^ted to sell property “with all convenient or “ expedition,** or 

“ as soon as convenient f the trustees must sell within a^reasonable time, 
in the case of a will, within a year of the testator’s death, unless there are 
some particular circumstances connected with the market making it 
advisable to postpone the sale {In re BarUdson, Martin n Trimmer, 1879, 
11 Ch, D. at p. 348 ; Vickers v. Scott, 1834, 1 Myl. & K. 600). Trustees 
who do not sell by the end of the year must show some reason for not doing 
BO {Qrayhum Y. Clarkson, 1868, L. E. 3 Ch. 605). But trustees have a 
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and if in the honA fide exercite of a reasonable discretion thqr 
i ^lay to sell, and the delay results in loss to the estate, the trustees are not 
; 4able for the loss {Bunion v. Buxton, 1835, 1 MyL & Cr. 80 ; Garrett v. Ntdde, 
1834, 6 Sim. 5W); but trustees will be liable for loss caused by imreason*^ 
able delay, as va. Fry v. Fry, 1859, 28 L. J. Ch. 59. When trustees are 
directed to sell with all convenient speed and within a named ])eriod, e.^. 
five years, the expression as to the period is directory, and the trustees may 
^U^after the expiration of the period {Pearce v. Gardner, 1852, 10 Hare, 

A clause in a charter-party that a ship should with all convenient tpeed 
proceed to a certain port, and there load, is a stipulation and not a condition 
precedent, except where delay in proceeding entirely defeats the object of 
the freighters in taking up the ship (MacAndrctc v. Chappie, 1866, 
L. R 1 C. P. 643). 


Convenient Time. — ^IVhere there is a covenant in the leiiae of a 
house that it should be lawful for the landlord at convenient ti’Kcs in the 
daytime to enter the house to see the state of its rejMiir, the la.>vllnrd ought 
to give notice that he is coming, and, if he goes without giving notice, the 
time of hi^ visit is not to be considered a convenient time, and there is no 
breach of the covenant if, in such cireumstiinces, he is refused jwnnission to 
see parts of the house (per Denman, C..1., Doc d. WethereU v. Bird, 1833, 
6 Car. & P. at p. 200). 


Convenient Way. — When there was a grant of a“couveuient 
way ” in, through, etc., a piece of land, with liberty to make and lay cause- 
ways, and to use the same with carts, waggons, etc., and to carry coals, etc., 
it was held that this grant gave the right to make any such way {e.g. a 
“ framed waggon way ”) as was necessary for ctvrrying coals, etc. {iknhouse y, 
Christian, 1787, 1 T. R 560 ; 1 R R 300). 


Convent. — The word convent signifies a place set apart for the 
habitation of persons leading a religious life. It is more generally perhaps 
used in relation to the habitations of women devoted to a religious life than 
of men. (As to the legal status of such institutions,, jiast and present, see 
Abbey ; as to the position of lioman Catholic Convents, see Boman C'ATUOLie 
Church in England.) 


Conventicle Act was one of a series of statutes of the reign 
of Charles ii. directed against nonconformity The Act usually known as 
the Conventicle Act was the statute of 1670, 22 Car. n. c. 1, entituled an 
Act to prevent and suppress seditious conventicles, which enacts that if 
any person of the age of sixteen years or upwards, being a suUjaet of 
the realm, is present at any assembly, conventicle, or meeting, under colour 
or pretence of any exercise of religion in other manner than according 
to the liturgy and practice of the Church of England, at which there are 
five persons or •more assembled together, exclusive of the household, such 
person is liable to the penalty of a fine of five shillings for the fiist offence* 
and a fine of ten shillings for further oflences (ss. 1 and 2). Any person 
f»-an/».hing Iq a conventicle is made liable to a fine of twenty pounds for thq 
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first offence, and forty pounds for farther offences (s. 3), and any person 
who knowingly allows any conventicle to be held in his house, outhouse, 
yard, etc., is liable on conviction to a fine of twenty pounds (s. 4). Justices, 
constables, etc., are empowered to break open and enter any house to 
enforce the Act, and the assembly must be dispersed, by force if necessary 
{s. 9). Other statutes of the same period were also aimed at the suppression 
of conventicles (see 16 Car. ii. c. 4, 1664, and 17 Car. ii. c. 2, 1665; see 
also 31 Eliz. c. l,s. 1). These penal statutes against nonconformity were 
temporarily suspended by the Declaration of Indulgence in 1672, which 
was withdrawn in the following year, and by the Declaration of Indulgence 
issued by James ii. in 1687 (see the Toleration Act, 1689, 1 Will & Mary, 
c. 18). 

The Conventicle Act was repealed by the Places of Pteligioiis Worship 
Act, 1812, 52 Geo. ill. c. 155, which provided for the registration of places 
of religious worship (see now the Places of Worship Eegistration Act, 1855, 
18 & 19 Viet. c. 81 ; 52 Geo. iii. c. 155 is now repealed by the Statute Law 
Eevision Act, 1873, 36 & 37 Viet. c. 91). 

The term conventicle (Lat. comeTdimihim) in its classic sense denotes 
any meeting or assembly, but it has more frequently been used in an 
opprobrious sense in reference to private or clandestine meetings, first of a 
oivil or political, and afterwards of a religious character. Although the 
ecclesiastical application arose directly out of the political, and was never 
thoroughly distinct from it in English law, it was in common use 
largely affected also by the mediaival association with meetings of sectaries 
or heretics (see Murray, Ewf, Hkt Diet vol. ii. p. 936 ; Fidler, Church Hist 
(1655), bk. ix. s. iii. 4). The term appears to have been applied to the 
^Wycliffite assemblies (temp. Edw. ill. and Kicli. ii.), and to private assemblies 
for the exercise of religion otherwise than as sanctioned by law ; in this sense 
it was used in statutes of Henry iv. and Henry V. in 1401 and 1414; it was 
•subsequently applied to meetings for religious worship of nonconformists 
or dissenters from the Established Church of England during the period 
when such meetings were prohibited by law (sec 35 Eliz. c. 1, and 10 
Anne, c. 6). In Scotch history the w'ord conventicle is associated with the 
field preaching of the Presbyterian ministers during the reigns of Charles il. 
rand James il., which was freijuently attended by large numbers of armed 
men (see Burnet, Hist Oivn Time, 2nd ed., 1833, vol. i. bk. ii. p. 534^; see 
■also Dissenter ; Nonconformist). 

[Authorities, — See Observations upon the Conventicle Act, by Sir Edmund 
'Saunders, C.J., 1685 ; Queries upon the Act against Conventicles, Tract, 1670 ; 
Burn, Ecclesiastical Law, 9th ed., 1842, tit. “ Dissenters ” ; Collier, 
Ecclesiastical Hist, 1846 ed., vol. viii. ; Hallam, Const Hist vol. ii. ch. xi. ; 
Oomyn, Digest, vol. iv., tit. “ Justices of the Peace,” B. 16.] 


Conventional Estates. — ^Estates for life expressly created by 
direct limitation as distinguished from legal estates for life created by 
opeifftion of law, of which latter class tenancy by the curtesy {q:v,) may be 
given as an instance (2 Black. Com, 120 et seq^, ^ 


Conversion, Action of. — Ttiis was originally an action of 
trespass on the case (see Action on the Case) for the recovery of damages 
against a person who had found goods and refused to deliver them up on 
demand to the owner, and Converted them to his own use (1 Chitty on 
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^Pkadvng, 7th ed., p. 163). Formerly it was called “ Trover /* from the 
' French trouver, to find, owing to the fact that the declaration contained an 
express averment that the defendant had found the goods (ibuL; 2 Hid. 
p. 640 ; Stephen oii Pleading, 7th ed., pp. 14, note x, 385). This form of 
action was subsequently extended to all conversions of goods, and the 
averment of the finding, having thereby become in most cases fictitious 
and needless, was abolished by the Common Law Procedure Act, 1852 
(16 & 16 Viet. c. 76, 8. 49), and since then the name of “Timer” has been 
practically superseded by that of “ Conversion ” (see C. L. P. Act, 1852, 
Sched. B. 28 ; R S. C., 1883, App. C., s. vi. No. 1). 

To constitute a conversion there must be a wrongful taking or using or 
destroying of the goods, or an exercise of dominion over them inconsistent 
with the title of the owner (2 Wins. Saund.,1871 ed.,p. 108; Bullen and Leake, 
5th ed., p. 382). The action is confined to the conversion of goods or 
personal chattels (1 Cliitty on Pleading, 7th ed., p. 164 ; 2 Selwyn's N. P., 13th 
ed., p. 1291). It will not lie for things annexed to the freehold, as, for 
instance, for fixtures {Davis v. Jones, 1818, 2 Barn. & Aid. 1G5 ; 20 E. 11. 396), 
but if fixtures have been severed from the freehold, and have been at terwards 
wrongfully taken away, an action for conversion may be supported {Sheen 
v. Bickie, 1839, 5 Mee. & W. 175). Nor will conversion lie for the wrongful 
using of a sqm of money, unless the action is brought in res})ect of specific 
coins wliich can be identified {Orton v. Butler, 1822, 5 Barn. & Aid. 652). 

In order to succeed in this action the plaintiff must, at the time of 
the conversion, have had either an absolute or a special property in the 
goods, coupled with possession or the right of immediate possession thereof 
(1 Chitty on Pleading, 7th ed., p. 166). Absolute property is wlmre a 
person, having the possession of goods, has also the exclusive right to enjoy 
them, and which can only be defeated by his own act {Webb v. Fo,c, 1797, 
7 T. R 391, 398 ; 4 R R 472 ; 2 Sclwyn’s N. P., 13th ed., p. 1276).* Thus, 
an owner who is either in actual possession of goods, or entitled to the 
immediate possession thereof, can maintain this action for a conversion of 
the goods ; but an owner of goods who has let them to another for a 
certain term cannot bring this form of action in resjiect of any conversion 
of the goods dming the term {Gordon v. Harper, 1796, 7 T. R 9 ; 4 E. li. 
369). Special property is where he who has the possession of goods holds 
them subject to the claims of other persons ( Webb v. Fox, supra ; 2 Selwyn's 
N. P., 13th ed., p. 1286). For instance, a carrier has a special property in 
the goods intrusted to liim for carriage, and he may bring an action for 
conversion against a stranger who takes them out of his ])ossesBion (1 Eol. 
Abr. 4 (1), pi. 1 ; Arnold v. Jefferson, 1697, 1 Eaym. (Ld.) 276 ; Buller*s 

N. P. 33 ; 2 Wms. Saund., 1871 ed., p. 94). 

The measure of damages in an action for conversion is the actual loss 
sustained by the wrongful act {Johnson v. Lane, and York. Raihoay Co., 
1878, 3 C. P. D. 499). In general, this would be the market value of the 
goods at the time of conversion {ibid. ; Mulliner v. Florence, 1878, 3 Q. B. D, 
484 ; 47 L. J. Ex. 700 ; Henderson v. Williams, [1895] 1 Q. B. 521 ; 64 L. J. 
Q. B. 308). Where, howevei% the plaintiff has only a special propisty 
in the goods, the daipages recoverable in respect of a conversion of them by 
the actual owner would be measured by the limited character of the 
plaintiffs interest in the goods {Brierly v. Kendall, 1852, 17 Q. B. 937); but 
if the conversion fs by a stranger, the plaintiff is entitled to the full value 
of the goods, notwithstanding the limited nature of his interest {ibid.\ 
Johnson v. Lom. and York. Railway Co., supra). By 3 & 4 Will. IV. 

O. 42, a 29, the jury on the trial of an action for conversion inay also give 
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in the nature of interest over and above the value of the goods 
converted. 

4^ action for conversion must be commenced within six years next 
after the cause of such action (see 21 Jac. i. c. 16, s. 3). 

[Authorities, — See further Bullen and Leake, 5th ed., pp. 382, 866.] 

Conversion of Property. — The law of England recognises 
two distinct lines of devolution of property, according to the nature 
of that property. If it is real estate, it goes to the owner’s heir-at-law ; 
if it is personal estate, it goes to the owner’s next-of-kin. But this 
devolution is subject to the disposing power of the owner. The owner 
has the dominion, and may determine on which line the property 
shall devolve, that is, he may impress it with the qualities and incidents 
of real estate or of personal estate at his option: he may declare that 
money shall be land or land money, and to the extent to which he 
has done so the law respects the declaration of his wish. This, put 
shortly, is the doctrine of conversion. The ground of the doctrine of 
conversion is the familiar principle of equity, which treats that as done 
which ought to be done, and was first formulated with precision by Sir 
Thomas Sewell, M. R, in Fletcher v. Asliiulner^ 1779, 1 Bro. C. C. 497. 

Conversion of Land into Money hy Contract or Will, — The simplest and 
most familiar case of conversion of land by contract is by contract for sale. 
From the date of the contract the vendor becomes in equity a trustee of the 
estate for the purchaser, and the purchaser a trustee of the purchase money 
for the vendor {Polleafcn v. Moore^ 1745, 3 Atk. 272). The simplest and 
most familiar case of conversion by will is a devise of land to trustees nipon 
trust for sale. The land so devised is then by constructive conversion 
money, and as such it will pass under a general residuary bequest of per- 
sonal estate {Farrer v. Earl of Winherton, 1842, 5 Iteav. 1); in case of 
intestacy it will go to the personal representatives {Ashby v. Palmer^ 1816, 
1 Mer. 296) ; legacy duty is payable in respect of it {Adv,-Gcn, v. Smithy 
1854, 1 Macq. H. L. 760), and probate duty {In re Goods of Jane BardeUy 
1837, L. R 1 P. & M. 325); and so complete is the conversion that an alien, 
though he could not under the old law hold land in England, was still 
held entitled to the proceeds of the sale of land devised to trustees to sell 
for his benefit {De Hourmelin v. Sheldon^ 1837, 1 Beav. 79 ; affirmed *4 Myl. 
& Cr. 525). 

What Words will Worh a Conversion, — The consequences of conversion 
being so serious— altering entirely the devolution of property — it is a settled 
rule of equity that the direction to convert must be imperative, not optional, 
or in the nature of a mere authority {Awler v. Amler, 1798, 3 Ves. 582 a), 
“ The Court,” as Lord Hardwicke said, “ never admits trustees to have an 
election to change the right unless it is expressly given them ” {Earlom v. 
Saunders, 1754, Amb. 240). Hence, if a mere power to convert is given 
{De Beauvoir v. De Beauvoir, 1850, 3 H. L. 524 ; Pityaan v. Pitman, [1892] 1 
CbiiiS79), or a mere option {Curling v. Mag, cited ; Guidot v. Guidot, 1742, 3 
Atk. 255; Bourne v. Bourne, 1842, 2 Hare, 35), there is no conversion; but an 
apparent option, as where trustees are to ky out money *in land or some other 
securities, as they think most fit and proper, may yet be construed as an im- 
perative direction if the limitations directs are limitations applicable only to 
real estate {CowUy v. Hartstonge, 1813, 1 Dow. H. L. 361 ; 14 R R 86; Earlom 
y. Saunders, s^epm). Again, convernon may be directed with some qualification, 
as “ with consent,” “ upon requ^t,” or “ after request.” , Thus where trustees 
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||ld-« power with the consent of a person in possession of settled estates to 
^7 out money in land to be settled to the same uses, it was held an absolute 
eohyersion {De Beauvoir v. De Beauvoir, supra). In Davies v. J.834r, 

A Sim, 685, where money was directed to be invested in land with consent^ 
not without, it was held that there was no conversion until consent 
given. If the consent in such cases is withheld from interested or improper 
motives, equity will, of course, not allow such conduct to avail the wrong- 
doer {Lord V. Wightunck, 1853, 4 De G., M. & G. 803). The conversion 
being directed “ after request ” of a certain person, will not prevent it being 
imperative {Thornton v. Hawley, 1804, 10 Ves. 127 ; and see In re Taylor's 
Settlement, 1852, 9 Hare, 596). Mortgages follow the same principle. The 
object of a mortgage is to raise money, not to alter the character of the pro- 
perty or its devolution — as the proviso for reconveyance evinces — and there- 
fore if the power of sale is exercised after the mortgagor’s death, the surplus 
proceeds will belong to his devisee or heir-at-law, as the case really be 
{Bourne v. Bourne, 1842, 2 Hare, 35). A mere notice to treat given by a 
railway company to an owner will not operate as a conversion of the land into 
personalty; but as soon as the contract is complete by the company, and 
the landowners agi’ee on the price, or its ascertainment by arbitration or 
verdict, conversion takes place {Metropolitan Rwy. Co. v. Woodhousc, 1864, 13 
W. R 516; Harding v. Metropolitan Bwy. Co., 1871, L. R 7 Ch. 154), pro- 
Tided, that is, the owner is a person sui juris. If land of an infant is takeir 
compulsorily under the Dinds Clauses Act, 1845, there is no conversion 
{Kelland v. Fulford, 1877, 6 Ch. D. 491) ; nor is there where the land taken 
is the land of a person of unsound mind not so found by inquisition {In re 
Tvjgwell, 1884, 27 Cli. D. 309 ; but see parte Flamank, 1851, 1 Sim. 
N. S. 260). 

Conversion by Administration. — Conversion is not confined to cases of 
intention like the foregoing. It may be tlie result of administration by the 
Court. A debtor’s real estate may be sold in bankruptcy, for instance. 
It is then converted, and the bankrupt’s heir-at-law will not be entitled to 
any part of it, albeit not required for i)ayment of debts {Banks v. Seott, 
1821, 5 Mad. 493) ; but if sold after the bankrupt’s death it is only con- 
verted to the extent necessary to satisfy creditors. 

In administering a lunatic’s property the Court acts with a single eye 
to the interest of the lunatic himself. It shuts out of its. view all con- 
sideration of eventual interests, and considers only the immediate interest 
of the person under its care ; see A.-G. v. Marguis of Ailesbury, 1887, 
12 App. Cas. 672. 

In the case of infants, the general rule of the Court is that no conversion 
of the infant’s property from one species to another can be allowed ; but 
this is subject to the regard which the Court, standing in loco parentis, pays 
to the benefit of an infant as it does of a lunatic, and therefore where 
it is for the infant’s benefit the Court will elect for him {Bohinson v. 
Robinson, 1854, 19 Beav. 494). Under the Partition Acts the same policy 
is preserved {Foster v. Foster, 1875, 1 Ch. D. 588). 

Money. Agreed or Directed to be Laid Out in This is the cosa^^erse 

oase; and by analogy the money agreed or directed to be laid out in the 
purchase of land will in equity pass under a general devise of land or 
descend to the heir {Biddulph v. Biddulph, 1806, 12 Ves. 161 ; Greeny, 
^phens, 1810, 17 Ves. 177); noi^is it any the less notionally land that there 
is a direction for investment until a purchase can be found {Edwards v. 
'Warrick, Counties of, 1723, 2 P. Wms. 171). It is liable to curtesy where 
•the owner is a married woman, and to dower where the owner is a husband 
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& 4 Will. IV. c. 105» 8. 2). It will also now, since the Intestates 
Estates Act, 1884, ss. 4, 7, escheat to the Crown. Where a person con- 
tracts to purchase land and dies before completion, neither his devisee 
(30 & 31 Viet. c. 69, amending Locke King's Act, 1854) nor his heir-at-law 
(40 &41 Viet. c. 34XiB entitled to have the unpaid purchase money made 
good from the deceased's personal estate. 

Date of Conversion. — ^Where conversion is absolute it dates, in case of a 
deed, from the delivery of 4he deed ; in case of a will, from the death of the 
testator ; in other words, from the date at which each instrument speaks. 
A direction for conversion may, however, not be absolute. It may be 
conditional or contingent. An owner of land may demise it, as in Lawes v. 
Bennetty 1786, 1 Cox, 167, for a term of years, with an option of purchase 
by the lessee at the expiration of that of the term. In such a case when 
the party who has the power of making the election has elected, the whole 
is to be referred back to the original agreement, with the difference only 
that the real estate is converted into personal at the deferred date. Until, 
however, the option is exercised, the rents belong to the heir or devisee 
{Townley v. Bedwelly 1808, 14 Ves. 691; 9 E. E. 352; Ex parte Hardy ^ 
1861, 30 Beav. 206; see also Reynold v. Arnold^ 1875, L. K. 10 cL 
386). 

Total or Partial Failure of Purposes. — It not unfrequently happens that 
the purposes for which a testator has directed real estate to be sold or 
money to be laid out in land fail eitlier wliolly or partially. If they fail 
wholly, if, for instance, at the moment wlien a grantor puts his hand to a 
deed giving the proceeds of hind to a purpose which the policy of the 
Statutes of Mortmain that instant avoids, the case is the same as if no 
conversion had been directed, the property is ‘‘at home" {Clarke v. 
Franklin^ 1858, 4 Kay & J. 257, 265) ; and this is so whether the conversion 
is one of laud into money or money into land, and whether directed by 
will or by deed. 

Partial Failure — Under Will. — (a) Land Directed to he Sold. — In this 
case the undisposed of beneficial interest will result to the testator's 
heir-at-law, and will not go to his next-of-kin, notwithstanding that the 
land may have been actually converted into money ; for the heir-at-law is 
by the law of England entitled to every interest in land not disposed of 
by his ancestor, and the Court will not infer an intention to convert the 
estate for any other purpose than the particular one expressed (Hill v. Cocky 
1 Ves. & Bea. 175). The above proposition was established in Ackroyd 
V. Smithsony 1780, 1 Bro. C. C. 503, memorable for the celebrated argument 
of young «Tohn Scott, afterwards Lord Eldon ; and so strong is the leaning 
in favour of the heir-at-law that even an express direction that the pro- 
ceeds of the sale of real estate shall be deemed personalty will not prevent 
the operation of the rule {Collins v. Wakemany 1795, 2 Ves. Jun. 683 ; Flint v. 
Warreny 1845, 14 Sim. 554) ; but though the heir-at-law of such undisposed 
of residue he takes it, if a sale of the lands is necessary for the purposes of 
the trust as money and not as land {Smith v. ClaxlMy 1819, 4 Mad. 484, 
4925?^ It makes no difference how the failure is caused, whether by lapse or 
by reason of the illegality of the purpose, or its beiig obnoxious to the 
r^es against perpetuities or accumulation under the Thellusson Act {Eyre 
V. Marsdeny 1838, 2 Kee. 564) or under the Statutes of Mortmain {A.-G. v. 
Lord Weymouthy 1743, Amb. 19). • 

(b) Money Directed to he Laid Out in Land. — In this case on a partial 
failure of purposes the next-of-kin take the undisposed of surplus money 
(Cogan v. StephenSy 1 Beav. 482 n.), and take it according to its actual 
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^mdition at the date of devolution (Curteis v. Wormaid, 1878, 10 Ch. D. 
172 ; Reynolds v. Godlee, 1859, John. 536, 582). 

Where Conversion Agreed or Directed hy Deed, — In this case if there is a 
partial failure, the property, so far as undisposed of, results to the settlor in 
its converted state {GriffUh v. Ricketts^ 1849, 7 Hare, 299). 

See also Eeconveksion. 

[Authorities , — White and Tudor, L, Cas. in Eg,, 6th ed., pp. 968-1057 ; 
Lewin on Trusts, 9th ed., 1071 ; Watson, Compendium of Equity, 2nd ed., 
105 ; Snell, Principles of Equity, 10th ed., 216-242 ; A. H. Smith, Principles 
of Equity, 2nd ed., 450 ; Smith, Compendium of Real and Personal Property, 
6th ed., 1370 ; Jarman, W,, 5th ed., 592 ; Seton, D, 5th ed., 1306.] 


Conveyancing Acts. — The Conveyancing Act, 1881 (44 
& 45 Viet. c. 41), supplemented by the Conveyaneing Aet, 1882 (45 & 
46 Viet. e. 39), and the Conveyancing Act, 1892 (55 & 56 Viet. c. 13), and 
preceded by the Vendor and Purchaser Act, 1874 (37 & 38 Viet. c. 78), has 
had a large operation in shortening conveyances, in simplifying titles, and 
in lessening the cost and labour of conveyancing. 

Previously to those Acts, contracts for the sale, mortgage, or leasing 
of land conUined elaborate provisions for guarding the owner against 
burdensome and vexatious requirements; deeds of conveyance contained, 
after the description of the laud dealt with, a long enumeration of every 
possible thing upon it, or right in or connected with it whicli was intended 
to pass with the land, and finished with lengthy covenants for title ; while 
wills and marriage settlements contained long provisions enabling trustees 
to apply the income of the pro})erty of infants for their maintenance, and to 
manage their estates during their infancy. These and similar provisions 
are now by the above-mentioned Acts implied or enabled to be implied, in- 
stead of being expressed, and they are consequently unnecessary, and are in 
practice generally omitted. At the same time, other important changes 
in the law of real property have been made which will be referred to. 
Perhaps the most important provision of the Act of 1881 — a provision 
which was wanting in previous Acts having like objects, and which 
probably has largely contributed to its success — is that solicitors may 
in all cases adopt tlie Act without being liable for doing so. 

Tfie Vendor and Purchaser Act, 1874, shortens the period for which title 
has to be deduced from sixty to forty years ; it relieves the lessor or 
assignor of a term from the necessity of proving the title to the freehold ; 
it makes recitals in deeds twenty years old primd facie evidence of the 
truth of the statements corxtained in them; it restricts the duties of a 
vendor with regard to furnishing covenants to produce documents of title ; 
and it makes provision for vendors and purchasers obtaining by application 
in a summary way to a judge in chambers, a decision upon matters in 
dispute between them. 

The Conveyancing Act, 1881, is divided into parts, with separate titles, 
which it will be convenient to follow in giving the more important Revi- 
sions: — (1) Preliminary , — This contains definitions. (2) Sales and other 
Transactions, — A purchaser of enfranchised copyhold land cannot call for the 
title of the lord granting the enfranchisement. A document dated prior to 
the period fixed 'for the commeftcement of title cannot be required to be 
produced or abstracted, although creating a power subsequently exercised, 
or although subsequently recited. The receipt for the last payment of rent 
is, as regards a purchaser of the Ids&e, primd faoie evidence of the performance 
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oi the covenants. The expense of producing documents, and of procuring 
information and copies of documents not in the possession of the vendor, is 
thrown upon the purcliaser. The Court may direct land subject to an incum- 
brance to be sold free from it, upon a sufficient sum to cover the incum- 
brance being jjaid into Court. A conveyance of land, or of land with 
buildings upon it, or of a manor, is made to include (respectively) all the 
matters, things, and rights mentioned in the Act, being those usually 
enumerated in a conveyance in the general words after the description of 
parcels of that nature (as the case may be). In a conveyance the usual 
covenants for title are implied where a statement is made of the character 
in which the party cqnveys. Thus where the grantor is expressed to convey 
as “ beneficial owner,” as “ trustee,” or as “ mortgagee,” or as “ mortgagor,” 
the covenants usually entered into by the party are implipd according as 
the transaction is one of sale or mortgage, and as the estate is freehold or 
leasehold. But in the case of a settlement, the person conveying “as 
settlor ” is implied to covenant for further assurance only, and not for all 
the usual vendor s covenants, as was the former practice. (3) As regard pro- 
duction and safe custody of title-deeds, the old covenants are rendered 
unnecessary, as their effect is now obtained by an acknowledgment in 
writing by the vendor retaining the deeds of the right of the purchaser to 
their production, and by an undertaking in writing for their safe custody. 
These generally form one document, and are stamped with a sixpenny stamp. 
(4) Leases, — Both the benefit of covenants by the lessee, and of conditions 
of re-entry, and the burdens of covenants by the lessor are made to run with 
the reversion, notwithstanding its severance, thus considerably extending 
the Act 32 Hen. viii. c. 34. Likewise conditions of re-entry are made appor- 
tionable upon severance of the reversion. The exercise of rights of re-entry 
and forfeiture are, with the exception of conditions against assigning or 
parting with the possession, and for, in a mining lease, inspecting books, made 
subject to various conditions in favour of the lessee. This last provision 
has been extended by the Conveyancing Act, 1892. (5) Mortgages , — ^A 
mortgagor may require the mortgagee, instead of reqonveying, to transfer to 
a third person; he may inspect and copy the title-deeds held by the 
mortgagee ; and both he and also the mortgagee while in possession may 
make an agricultural lease for twenty-one, or a building lease for ninety-nine 
years ; he may have a sale instead of redemption. A mortgagee under a 
deed is given a power of sale upon default ; he may insure premises against 
fire ; may, upon default, appoint a receiver ; while in possession may cut 
timber; may have sale instead of foreclosure. (6) Statutory Mortgage , — 
Where a mortgage is by deed and expressed to be by way of statutory 
mortgage, and is in the short form prescribed, it is implied to contain a 
covenant for payment of debt and interest, and a proviso for reconveyance 
of the ordinary kind. There are like provisions as to implication of clauses 
in transfers and reconveyances of statutory mortgages. (7) Trust and 
Mortgage Estates on Death, — These estates, if vested in one person solely, are 
made at his death, and notwithstanding his testamentary disposition, to 
passlfo his personal representatives as chattels real. By the Copyhold Act, 
1894, s. 83, re-enacting the Copyhold Act, 1887, s. 43, these provisions are 
not to apply to copyhold estates vested in a tenant on the rolls. 
(8) Trustees and Executors , — ^Ample powers of appointing new trustees in all 
needful cases are given, and an entirely new power is giveii to the appointor 
of vesting the trust property in the new trustees by a declaration to that 
effect in the deed of appointment, thus rendering a conveyance by the former 
trustees unnecessary. But this pow;er does not extend to copyholds. Full 
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^Wers of sale (in the case of a trust for sale), of giving receipts, of compound- 

claims, are given to trustees, and in the last case to executors also. All 
t^e provisions, as far as they afiect trustees, are repealed and re-enacted 
by the Trustee Act, 1893, which at the same time embodies the amend* 
^(lents made by the Conveyancing Acts, 1882, s. . 5, and 1892, s. 6. 
0) Married Women , — A new power is given the Court of removing the 
restraint on anticipation upon a married woman, with her consent, where it 
appears to be for her benefit. (10) Powers are given to the trustees or other 
persons mentioned to apply the income of the property of infants for their 
mamtenance and benefit, and to superintend and manage their property 
durmg their infancy. (11) Rent Clvargcs and other Annual Sums , — ^The 
ordinary remedy of distress upon non-payment for twenty-one days, and of 
entry upon noi\-payment for forty days, is given in respect of any annual 
sum charged upon land. Power is also given to demise the land in the like 
case. Provision is also made for the owner of land subject to a rent or sum 
of this nature to commute it by payment of an amount to be fixed by the 
Copyhold Commissioners. (12) Poioers of Attorney. — The donee of the 
power may execute deeds in his own name. Persons paying money or 
acting under the power in good faith, and without notice of the death or 
incapacity of, or revocation by the donor, are not to be liable therefor. 
(13) Construction and Effect of Deeds and other Instruments. — The use of the 
word ‘‘ grant is no longer necessary to convey land. Land may be con- 
veyed by a person to himself jointly with another, and by husbands or wives 
to each other. The words fee simple ** or “ fee tail ” may be used in deeds 
by way of limitation. Powers collateral may be released. A deed ex- 
pressed to be supplemental to another is to be construed as if indorsed 
thereon. A receipt for money in the deed is sufficient discharge, although 
not also indorsed. And if either in the deed or indorsed on it, it discharges 
a subsequent purchaser without notice of non-payment. The production 
by a solicitor of a deed with a receipt within or upon it authorises payment 
to him. This authority has been extended by the Trustee Act, 1893, 
s. 17 (4), to the case where the vendors are trustees. Covenants are to be 
deemed as made with the covenantee, his heirs and assigns, or his executors, 
administrators, or assigns, according as they relate to lands of inheritance, 
or lands not of inheritance. Covenants generally are to bind the heirs, and, 
when made jointly are to bind survivors. Money expressed in a mort- 
gage to be advanced on a joint account is to be due to the mortgagees as on 
a joint account. This provision obviates the joint account clauses, where 
trustees lend on mortgage. Easements may be granted by way of , use. A 
conveyance shall pass all the estate, etc. (following the ordinary estate 
clause) of the party conveying. (14) ZoTig Terms. — Provision is made for 
enabling owners of terms of three hundred years having two hundred years 
unexpired to enlarge them into fee-simple estates. Terms subject to 
determination by re-entry are excepted from this provision by the Convey- 
ancing Act, 1882, s. 11. (15) Adoption of the Act. — ^All the covenants and 
provisions of the Act are to be deemed proper ones, and solicitors are not to 
be in any way liable, even when acting for trustees, for adopting or rfflying 
on them. , 

The sections as to the rights of vendors and purchasers under their con- 
tract ; those implving “ general words,” covenants for title, and rights as to 
production and custody of title-deeds; those giving power of leasing, of sale, 
of insurance, of appointing receivers, and of felling timber under mortgage 
deeds ; those relating to the appointment of new trustees, to trustees selling, 
and applying income and managing property of infants, to enforcement of 



368 . CONVEYANCING COUNSEL OF THE COUBT 

rent charges, to the effect of covenants, to advances on joint accounts, to the* 
all the estate ” clause, apply only if and so far as a contrary intention is 
not expressed in the document. The sections as to rights of mortgagor 
against mortgagee, and as to forfeiture under leases, are to apply notwith- 
stending a stipulation to the contrary. 

The Conveyancing Act, 1882, provides for an official search being made 
on behalf of purchasers of entries of all judgments and others kept at the 
Central Office of the Eoyal Courts, and enables purchasers to rely on the 
certificate furnished by the officer. It restricts constructive notice in favour 
of a purchaser, enables the donee of a power to disclaim it in all cases, 
enables a power of attorney given for value to be made irrevocable in favour 
of a purchaser, and if not given for value to be made irrevocable for one 
year. It also contains a provision enabling separate sets of trustees to be 
appointed when the trusts are distinct, which has been 're-enacted with 
slight alterations by the Conveyancing Act, 1892, and later by the Trustee 
Act, 1893. 

The Conveyancing Act, 1892, amends the previous Acts, but does not 
affect the above description excei)t as stated. 

These important Acts have been generally adopted in almost every 
particular, and with admittedly beneficial results, and notwithstanding the 
length of time wliich has now elapsed since their dates, no serious defect 
has appeared, and, considering their wide adoption and application, the 
amount of litigation their provisions have given rise to has been small. 

[Autkcynties . — See Hood and Challis, Conmyammg Act8\ and works 
cited in, and at the end of, the Article Conveyancing Pkactice.] 

Conveyancing* Counsel of the Court.— By sec. 41 of 
the Master in Chancerj" Abolition Act, 1852 (15 & 16 Viet. c. 80), the Lord 
Chancellor is empowered to nominate any number of conveyancing counsel 
in practice, not less than six, who shall have practised as such for ten 
years at least, to be the conveyancing counsel upon whose opinion the 
Court may act in the cases specified in sec. 40 of the above-mentioned 
Act ; to supi)ly vacancies in the list from time to time ; and to distribute 
the business among such counsel in such order and manner as to the Lord 
Chancellor shall seem fit. 

The functions of the conveyancing counsel are now defined by U. S. C., 
1883, Order 51, r. 7, which is taken from sec. 40 of the Master in 
Chancery Abolition Act, 1852. By this rule the Court or a judge may 
refer to the conveyancing counsel of the Court any matter relating to the 
investigation of the title to an estate, with a view to an investment of- 
money in the purchase or on mortgage thereof, or with a view to a sale 
thereof, or to the settlement of a diaft of a conveyance, mortgage, settle- 
ment, or other instrument, or any other matter which the Court or judge 
may think fit to refer, and may receive and act upon the opinion given in 
the matter referred. By Order 51, r. 2 (taken from sec. 66 of the 
ChafFi(iry Amendment Act, 1852 (15 & 16 Viet. c. 86)), it is provided that, 
before any estate or interest is put up for sale under a judgment or order, 
an abstract of the title thereto is, unless otherwise ordered, to be laid 
before some conveyancing counsel approved by the Court for his opinion 
thereon, to enable proper directions to be* given respectiiig the conditions 
of sale, and other matters connected with the sale. It was held under the 
old practice that the section conferring the power was not obligatory, but 
that the Court had a discretion to dispense with a reference to the 
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^eonveyancing counsel (Gibson v. Woollard^ 1864, 5 De 6., M. & G. 835). 
^In practice the Court occasionally acts upon the opinion of an ordinary 
counsel, and does not insist on a reference to one of the conveyancing 
counsel, but, as a rule, it will require the papers to be submitted to the * 
conveyancing counsel. It is usual to refer to such counsel deeds for the 
reinvestment of the moneys of incapacitated persons (Bkudmul v. Blax- 
Imd, 1853, 9 Hare, App. 68). 

Any party objecting to the opinion given by the conveyancing counsel 
is entitled to have the point in dispute disposed of by the judge (Order 
51, r. 8). 

The business to be referred to the conveyancing counsel is distributed 
amongst them in rotation in the prescribed manner. In case of illness 
of the conveyanping counsel or other inability on his part to accept the ^ 
reference, the same is offered to the others in seniority. A reference may , 
be directed to one in particular of the conveyancing counsel (Order 51, ^ 

9-13, reproducing Order 2, rr. 1-5 of the Chancery Consolidated Orders).^ , 

The fees of the conveyancing counsel are regulated by the taxing officers, 
subject to appeal to the Court or judge, whose decision is final (Cider 65, 
r. 27 (36)), taken from sec. 43 of the Master in Chancery Aboliuou Act, 
1852; and see Bu7nsey v. Btunsey, 1855, 21 Beav. 40). Where iu. pur- 
suance of any direction by the (Jourt or a judge drafts are settled by 
any of the conveyancing counsel of the Court, the expense of procuring such 
drafts to be previously or subsequently settled by other counsel on behalf 
of the same parties will not, as a rule, be allowed on taxation (Order 65, r. 
22, reproducing 0. Order 40, r. 30 ; and see Nicholson v. Jeyes, 1853, 1 Sm. 
&G. App. 13). , 

[AulhorU'ks, — Dan. Ch. Pr,^ 6th ed., pp. 962, 963, 1076; Annual 
PracticG, 1897, pp. 941, 944-946, 1153.] ,, 


Conveyancing' Practice. —Conveyancing is the art of 
transferring legal rights to property from one ])erson to another by means 
of documents. It is largely occupied with tlie j)reparati(>Ti of conveyances 
on sales of land, of mortgages, and of marriage settlements. Speaking 
more generally, it relates to all documents of a non-contentioua character 
affecting proprietary rights, such as wills, partnersliip deeds, deeds of 
appointment, disentailing deeds, and others of a like nature. In the 
preparation of these documents, and especially where the transaction is 
between parties having opposing interests, a settled practice is followed 
by the solicitors concerned. This practice has arisen from its mutual 
convenience, and has become recognised by judicial decision. The case of 
a sale of land may be taken as a typical example. 

Sale of Land. — Notwithstanding recent legislation, it is found desirable 
further to protect the vendor. For this purpose the contract of sale 
usually further limits the period during which title must be deduced, 
perhaps to twenty or fifteen years. It provides that objections ^^hall 
not l>e made on account of the possibility of i)ersons being alive who 
are reasonably certain not to exist, or on account of defects in the 
description of the pircels, or otherwise. It also provides for the payment 
or apportionment of outgoings up to the date of completion, and for 
the payment of interest upon the purchase-money, if the completion is 
for any reason delayed. In the case of sales by auction, power is reserved 
to the vendors to rescind the contract upon the purchaser insisting upon 
any requisition with which the vendor is iinwilling to comply (see Oqndi- 
voii. III. 24 
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TiONS OF Sale). This last clause is sometimes resisted hj purchasers by 
private treaty. Immediately after the signature of the agreement, the 
vendor’s solicitor forwards to the purchaser’s solicitor an abstract of 
his title (see Abstract of Title). It is written with ordinary con- 
veyancing abbreviations, on brief paper, and with various margins, to 
the numl>er of four, used according to the various parts of the deed 
abstracted, the names and descriptions of the parties being written on Ihe 
widest lines and the parcels on the narrowest. These differences of margin 
enable the practitioner to see at a glance the part of the deed he may wish 
to refer to. Upon receipt of the abstract, the solicitor proceeds to verify 
and peruse it. The practice as to which of these things is done first is not 
invariable. For verifying the abstract he makes an appointment with the 
vendor’s solicitor to see the deeds, usually at the office of the latter. He 
then compares the abstract carefully with the deeds. Having verified, 
the purchaser’s solicitor proceeds to peruse the abstract (or sends it to 
counsel for perusal) for the purpose of seeing whether or not a good title is 
shown. 

After perusal, the purchaser’s solicitor prepares the requisitions and 
objections upon the title, including a list of the deeds he expects to be 
handed over to him or acknowledged upon completion (see Requisi- 
tions ON Title). These requisitions must be delivered to the vendor’s 
solicitor strictly within the time fixed by the contract, unless the latter 
grants an extension of the time. The vendor’s solicitor then writes his 
replies. Upon receiving them the purchaser’s solicitor may either accept 
them as sufficient, or further insist upon any requisition or objection he 
considers not complied with or removed. When all the requisitions have been 
satisfied or waived, and after having searched the official registers against 
charges, lites pendentes, etc., he proceeds to the preparation of the convey- 
ance. After having settled his draft, he has it fair copied upon wide ruled 
draft paper and sent to the vendor’s solicitor for approval. This latter 
makes in red ink any alterations which he thinks necessary for the safety 
of his client, but otherwise accepts it, as the form of the draft is at the 
election of the purchaser. The vendor usually takes this opportunity of 
sending the draft to the solicitors of any other persons who have been made 
parties to the conveyance, and whose concurrence he must obtain, for their 
perusal and approval. ^ 

When the vendor owns other property which is held under a common 
title with the property sold he retains the title-deeds common to the two, 
and where parts of property held under a common title are con- 
temporaneously sold to different purchasers the purchaser of the highest 
value is entitled to have the title-deeds. In these cases the vendor or 
other purchaser, as the case may be, gives a written acknowledgment of the 
right of the purchaser to the production of these deeds, and an undertaking 
for their safe custody. This acknowledgment and undertaking is perused 
by the vendors and settled in the same way as the conveyance, and when 
eng^ssed is forwarded with it for execution. The vendor’s solicitor having 
obtained the execution of the conveyance and of the acknowledgment (if 
any) by all necessary parties, an appointment is made for completion, which 
usually takes place at his office. The purchaser’s solicitor attends there 
with the abstract. He examines the con^veyance and undertaking (if any) 
to see that all is in order, checks the title-deeds proposed to be handed over 
with the abstract to see that all that he has a claim to are there, and pays 
what upon the balance of accounts appears as owing by his client for pur- 
chase-money and interest, etc. Formerly where the vejidor wai 
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present the purchaser’s money was usually paid into the bank of the 
vendor, so as to ensure that it reached the persons entitled to receive it 
But now since the Conveyancing Act, 1881, and the Trustee Act, 1893, 
purchase-money may be safely paid to the vendor’s solicitor, even where 
the vendors are trustees. The purchaser takes the conveyance and the 
title-deeds and the ackiiowiedgmeiit (if any), and the transaction is com- 
ij^te, with the exception of the stamps upon the deed. These will be 
anixed by the Inland Kevenue authorities at any time within one month 
after execution, and this course is usually taken to avoid the trouble of 
getting the unased stamp allowed for in case the prepared deed has for any 
reason to be discarded befoie execution. Each party has to bear his own 
costs in the matter unless otherwise stipulated for, which is rarely done, or 
except as to attested copies of deeds not in his possession furnished by the 
vendor, or other acts done by him not required by law. Of course the ex- 
pense of obtaining the execution of all parties who are necessary to com- 
plete the conveyance must be borne by the vendor. 

The above is the usual course in an ordinaiy sale of land, but where the 
property is sold in consideration of a fee-farm rent or other rojd-charge, 
it is usual for the contract to provide that the conveyance shall be 
prepared by the vendor, but at the expense of tlie purchaser, as it partakes 
of the nature of a lease. 

By custom which has become law the vendor must enter into covenants 
for title. Tliese are, however, not unqualified, but are restricted so as to 
indemnify the purchaser only against the acts of tlie vendor and of tliose 
through whom he claims otherwise than by purchase fc^r value, and of 
those who may claim under him in the future. As the previous vendor for 
value will have entered into similar covenants, an unbroken chain of 
covenants for title is thus established in favour of the last purchaser, 
unless the vendor or his predecessor has j)urchased from trustees or mort- 
gagees, for where the vendor is a trustee or mortgagee he only Covenants 
against his own incumljrances. See Covenants in Leases ; Title. 

Mortgeujes , — The course of proceeding in this case is similar to the fore- 
going, the mortgagee being in the position of the purchaser, and his solicitor 
preparing the deed. It is not, however, usual to have any previous contract 
between the parties, so that in examining the title and preparing requisitions 
the mortgagee’s solicitor is not limited by conditions and restrictions as in 
the case of a purchase, but he is only concerned to make sure that the title 
is good. Moreover, the mortgagor bears the expenses of the mortgagee as 
well as his own in the transaction. The mortgagor also enters into general 
covenants for title not limited to the acts of himself and his ancestors. 

Lease . — A lease is not usually preceded by an agreement, unless for any 
reason the preparation of the formal lease must be unavoidably delayed. 
Where there is such previous agreement, it is better to set out in full the 
covenants intended to be inserted in the lease, rather than refer to them 
generally as the “usual covenants.” In the absence of agreement the 
solicitor of the lessor prepares the lease, but at the expense of the lessee, 
who may be sued for the costs (Grissell v. RoUnson, 1836, 3 Bing. N. (T 10); 
and the counterpart is prepared at the expense of the lessor. The lease is 
kept by the lessee, and the counteiq)art, which is only signed by the lessee, is 
kept by the lessor. This is done to avoid a second ad valorem stamp upon 
the counterpart. * Where there is an agreement for a lease the parties are 
usually satisfied with that, and unless anything exceptional arises, no 
further document is prepared. The agreement must, however, bear the 
same stamp as the lease itself. 
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Transfers of mortgage and assignments of lease partake partly of 
the character of sales, partly of mortgages or leases (as the case may be), 
and the practice is adapted accordingly. 

Marriage SettlenwrUs, — Where the future husband settles land, his 
solicitor, upon request, which, however, is often not made, furnishes an 
abstract of his title to the solicitor of the lady, who peruses it and makes 
requisitions as if acting for a purchaser. Upon the title being approved ff, 
the husband’s solicitor prepares the draft settlement, whicli he forwards to 
the other solicitor for approval. Where, however, there is a mutual settle- 
ment, projierty being also brought in by the lady or her father, the 
draft settlement is jjrepared by her solicitor, who, after approval, engrosses 
it. The costs are paid by the husband after the marriage. 

CopyJwlds, — The practice with regard to the examination of title and 
the preparation of the surrender is similar to that in the case of freeholds. 
When the surrender has been executed, the solicitor of the surrenderee 
forwards it to the steward of the manor and attends at his office by appoint- 
ment, or at tlie next Court, to take admittance, upon payment of the fine 
and fees. If the manor is at a distance, the steward will, for a special fee, 
appoint a deputy to take the surrender. The solicitor for the purchaser 
is usually appointed the deputy. 

PersoTUilty, — It sometimes happens that a title has to be shown to 
personalty by means of an abstract, as where a policy of assuran(?e or stocks 
or shares are standing in the name of a person who is dead or has assigned 
them. The course of ])rocedurc is similar to tliat in the (*.ase of real estate. 
The titles are usually sliort. 

Wills, — The prei)arati()n of wills and codicils does nut follow so settleil 
a practice as tliat of the deeds above mentioned, these dociiiinents being 
somethnes drawn by testators themselves. When drawn by solicitors, they 
are engrossed on strong paper, usually brief ])aper, tlie sheets bound 
together by tape, and secured by sealing-wax. The circumstances and 
desires of testators are so different that there is more room for the ingenuity 
of the draftsman than in the (iiise of ordinary legal documents. Wlien the 
property of the testator is settled,” the form and arrangement of the clauses 
are similar to those of marriage settlements. They are usually attested by 
the solicitor and his clerk. It is a good plan for every sheet of the will to 
be signed by the testator and the two witnesses at the bottom. The same 
persons should initial every alteration, interlineation, and erasure, as,*in the 
absence of proof to the contrary, these will be presumed to have been made 
by the testator after execution, and be ignored. Wills do not contain 
recitals, except where they are operating as an exercise of a power of 
appointment. 

Conveyancing is almost entirely carried out by means of deeds, that is, 
writings under seal. As regards the sealing of deeds and their execution, 
physical construction, and engrossment, see Deeds. Since the Conveyancing 
Act, 1881, a receipt is not put on the back as well as in the body of the deed. 

The presumption of law being that all alterations, etc., in deeds are made 
before execution, it is not considered necessary to initial them. Every legal 
docunaent is indorsed with a short description of its nature and contents. 
Upon the top of the back is written the date, below this in the case of a 
conveyance come the names of the vendor and purchaser, and below this 
the nature of the deed ; thus — “ 15th May 1897, Mr. John*^ Smith to William 
Robinson, Esq.,” and then, “ Conveyance of a hundred acres of freehold land 

in the parish of If the document is only a copy or a draft, the 

words “ copy ” or “ draft ” are written above " conveyance.” 
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; ^ The old engrossing hand formerly used is now quite given up, except some- 
tiines for words to catch the eye, as " This Indenture,” “ Now this Indenture 
Witnesseth,” and . even in those cases but rarely. Documents, whether 
conveyances of land or otherwise, are written in plain, clear, ordinary writing ; 
no stops are employed, although brackets are used for parenthetical state- 
ments ; and no word is begun at the end of one line and liiiished at the 
b^inning of the next. 

A deed of conveyance, transfer, or assignment has always a certain 
customaiy form. It consists of (1) the date, (2) the parties, (3) the recitals, 
(4) the operative part, (5) the parcels, (6) the habendum, (7) the declaration 
of uses (if any), (8) tlie covenants for title (see Deed). The recitals describe 
the nature of the estates and interests of the conveying or transferring 
parties, and of 4ihe i)owers they are about to exercise, and sometimes of 
their objects in executing the deed. They explain the operative part, and 
act by way of estopi)el upon the parties, and are now of importance as being 
primd facie evidence of the facts they state (ifter a lapse of twenty years. 
The habendum, ushered in by the words “ To hold,” contains the limitation 
of the estate. In the case of marriage settlements it is followed b . a great 
variety of clauses describing the uses and trusts upon which the property is 
to be held. 

In drafting any but sinij)le documents the practitioner writes only on 
one side of the paper, in lines wide apart (about an inch), and with a broad 
maTgin. He writes thus about two folios on a page, a folio being seventy- 
two words. If he writcis more closely he is likely to find himself seriously 
embarrassed in making subsequent needful alterations and additions. He 
uses a set of recognised abbreviations: thus “hereditaments” is written 
“ heredts.” or “ hereds.” ; “ respectively,” “ resply.” ; and the everlasting 
word “ said,” “ sd.” Nearly every fourth word of an ordinary draft may be 
thus shortened. These abbreviations are sometimes used in documents 
passing between one solicitor and another, as in abstracts and fair copy 
drafts. One of the best known collections of conveyancing precedents is 
printed in this manner. 

When lengthy and complicated documents have to be drawn, as 
conveyances with numerous recitals, or marriage settlements and wills, it 
may be useful to make a skeleton draft first, noting the various recitals or 
clauses proposed to be inserted in their order. 

The provisions ordinarily occurring in legal documents have acquired a 
settled and recognised phraseology, which has been found most apt for the 
purpose, and which, by reason of its long employment, has been the subject 
of numerous judicial decisions, which have determined its exact scope and 
meaning. These are called “ (common forms,” and are of great service to 
the conveyancer. He inserts them in his drafts with little or no alteration, 
knowing that lie can rely on them for their particular j)urpose. He is also 
aided by books containing collections of precedents of entire documents 
of almost every kind and variety. By these means he has called to his 
notice all the provisions which are ajipropriate to the circumstaqpes of 
the case he is dealing with, and is also supplied with suitable phraseology. 
Collections of this kind have long been in use, certainly since that compiled 
from the drafts of Sir 0. Bridgeman, who flourished in the reign of Charles I. 
At the present day every practitioner is familiar with the precedents of 
Davidson, Key and Elpliinstone, Bythewood and Jarman, Prideaux, and 
others. A book called Copinger’s Index, which is an index to the precedents 
to be found in all the ordinary conveyancing collections, both ancient and 
modem, will also often be found very useful to the practitioner. 
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Although there are various methods of conveying real estate which may 
be Still made use of, as a bargain and sale, a fcotl'mcnt, a lease and release, 
yet in practice a deed of grant is invariably used for freehold estates. 
However, in the case of copyholds directed by a testator to be sold by 
his executors, the ancient common law bargain and sale {q.v,) is used. See 
Copyholds. 

Conveyancers use special terms in the operative part of deeds of transfer 
according to the nature of the transaction. Thus they “ grant ” freeholds ; 

assign ” equitable estates or leases ; “ surrender ” a lease to the owner of the 
reversion ; “ demise ” for a term ; “ devise ” real and “ bequeath ” personal 
property by will. The words “ enfeott',” “ bargain and sell,” “ alien,” and 
“confirm” speak for themselves. The word “convey” for real property 
has come into use in modern times. 

Conveyancing, unlike ordinary literature, does not describe what has 
occurred (except in the case of recitals), but is largely a compilation of 
rules for the regulation of future conduct. It consequently contains 
elaborate provisions designed to meet every possible contingency. The 
layman thinks only of those events that will j)robably arise. He assumes 
that his wife will survive him, their children will survive her. The 
conveyancer anticipates all events that can arise. His provisions are 
therefore often loaded with provisos, excei)tions, and additions. He uses 
no words of ornament, and never omits for the sake of style any that he 
thinks necessary for removing possible ambiguity. Thus he repeats names 
time after time, where the use of the pronoun would leave any doubt as to the 
antecedent intended. Whenever a person or thing has once been mentioned, 
it is always afterwards referred to as the “ said ” so and so. Modern English 
is ordinarily emi^loyed, but certain old-fashioned words, such as “ wherein,” 
“ thereto,” “ hereinafter ” , are found useful, and constantly used. And 
archaic forms are sometimes retained, as “ this indenture witnessc^A,” 
“ doth hereby grant.” In recitals, only matters of fact should be stated ; all 
conclusions of law should be omitted. Hence it does not seem proper to 
say “ whereas by indenture of mortgage ” or “ of lease f but only “ whereas by 
indenture.” Recitals are usually made to follow exactly tlie document 
recited, the i)resent tense being changed into the past tense. This sometimes 
leads to a curious result, as where a direction that trustees “ do and shall,” 
becomes “did and should.” Sometimes, however, recitals siimmariKe the 
effect of a document. 

The length of documents dealing with property has become materially 
shortened of late years by the Conveyancing Acts, 1881 to 1892, the 
Settled Lands Acts, 1882 to 1890, and the Trustee Act, 1893. 

The practice of conveyancing, except in the case of wills, is confined to 
members of the legal profession. Penalties are imposed upon anyone 
except barristers, solicitors, special pleaders, and certificated conveyancers 
in this country, and the officially recognised members of the legal profession in 
other parts of the United Kingdom, who should draw deeds for remuneration. 

, Charges . — The former method was to charge according to the length of 
the document ; thus one shilling per folio was paid for perusing, two shillings 
for drawing, sixpence for engi’ossing documents. Charges are now in the 
case of sales, mortgages, and leases according to the amount of consideration 
money, unless otherwise stipulated. Tkus the purchaser’s solicitor is 
entitled to one and a half per cent, upon the amount up to £1000, with a 
dimimshing percentage on higher sums. These charges are regulated by the 
Solicitors* Remuneration Act, 1881, and general orders made thereunder. 
See SoLiciTOB, Rbmunbration of. 
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[AulhorUws . — ^See Preston, Conveyancings H. Greenwood, Practice of 
"ponveyaru^hig ; Gover, Advising on Title ; and the books of precedents above 
Mentioned.] 


Convict — Conviction. — These terms are in strictness 
correlative. 

By conviction at common law was meant a verdict or plea of guilty 
followed by a judgment awarding punishment for the offence duly entered 
of record. Upon the construction of certain statutes it has been held that 
conviction is there used merely in the sense of a verdict or plea of guilty 
not set aside though not followed by a judgment, as where a person is 
merely bound over to come up for judgment (JB. v. lUahy, [1894J 2 Q. B. 
170); and in this sense it is to be understood in Acts increasing the 
punishment and prescribing the procedure as to offences committed after a 
previous conviction. 

Though a convict Would naturally be taken to mean a person against 
whom a conviction is made and recorded, the term is in practice applied 
only to persons imprisoned after conviction on indictment under sentence 
of imprisonment or penal servitude, and more particularly to persons 
sentenced to penal servitude, when relegated to the convict prisons of 
Borstal, Dartmoor, or Portland (see 13 & 14 Viet. c. 39 ; 10 & 17 Viet, 
cc. 99, 121), and not confined in the merely local prisons now vested in the 
Crown, which have taken the jdace of the old county and borough gaols 
and houses of correction. For the regulations as to the custody and 
discipline of convicts, see Penal Seuvitude ; PiusoN. 

The provisions of the Forfeitures Act, 1870 (33 & 34 Viet. c. 23), with 
reference to the administration of the property of convicts, restrict the 
meaning of the term to persons upon whom sentence of death or of penal 
servitude has been passed upon a charge of treason or felony (s. 6), and 
who are by the Act placed under civil disability as to suing or alienating 
property or making contracts (s. 8). 

The disqualifying effect of a conviction can, as a rule, be wiped out 
completely by a })ardon, and for most purposes by suffering the sentence 
imposed (33 & 34 Viet. c. 23, ss. 2, 7), except the disqualification for holding 
a licence for the sale of intoxicating liquors. But see Disqualification ; 

pAiinbN. 


Convocation. — The term Convocathm is by English usage 
applied to each of the two Provincial Synods of Canterbury and York. 
There are two Convowxtions, one for each province, and the archbishop as 
metropolitan is cx officio president. 

Each of these Convoctitions is divided into two Houses, all Upper and 
a Lower. The Upper House is composed of tlie metropolitan and 
com-proviiKual bishops. The ex officio members of the Lower House 
are the deans of the various cathedral and collegiate church^is, and 
the archdeacons. , The Provost of Eton also has an ex ojjhio seat in 
the Lower House of Canterbury. Both Lower Houses contain a 
certain number of elected proctors, representative of the chapters 
and clergy. lA practice, the i'epresentation of the clergy is at present 
confined to the beneficed clergy. In the Convocation of Canterbury, 
each chapter elects one proctor (including Westminster and Windsor), 
the clergy of each diocese two proctors. In the Convocation of York, 
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the metropolitan chapter elects two proctors, each other chapW one 
proctor ; the clergy of each archdeaconry in England, two proctors ; and 
the Manx clergy, one proctor. It is submitted, however, on the authority 
of It. V. Archbishop of York, 1888, 20 Q. B. D. 470, that the due manner 
{modus debitus) of representation of the clergy is a matter within the 
exclusive cognisance of the president, and outside the interference of the 
temporal Courts. S,v, Randolph v. Milman, 1868, L. E. 4 C. P. 107, 
as to the right of non-residentiary prebendaries to vote at elections of 
proctors for the chapter, notwithstanding the Ecclesiastical Commissioners 
Act, 1840 (3 & 4 Viet. c. 113). 

The Lower House of each province elect one of their number to be 
prolocutor, subject to confirmation by the president. The custom in the 
Southern Province is for the two Houses to sit separately. The custom in 
the Northern Province has latterly varied. It is believed to be within the 
power of the ])resident in both provinces to command a sitting in a full 
Synod, subject to the right of the Lower House to deliberate and vote 
separately on any question. The assent of the Lower House is necessary to 
a synodical act. Bishops suffragan do not at present sit as such in the 
Upper House, though many of them sit as archdeacjons or proctors in 
the Lower House. The clergy of the Channel Islands, though under the 
English See of Winchester, are not represented in the Convocation of 
Canterbury. On the other hand, both the chapter and the clergy of the 
Isle of Man are represented in the Convocation of York, and also have their 
own statutory Manx Convocation, which is really in the nature of a 
Diocesan Synod. The following tables show the customary composition of 
the two Convocations: — 

CONVOCATION OF CANTERBURY. 

Upper House. 

Arclibishop of Canterbury, President ; Bishops of London, Winchester, Bangor, 
Bath and Wells, Bristol, Chichester, Ely, Exeter, Gloucester, Hereford, Lichtield,Linc()ln, 
JJandaff, Norwich, Oxford, Peterborough, Rochester, St. Alban’s, St. Asaph, St. David’s, 
Salisbury, Southwell, Truro, Worcestei*. 

Lower House. 

Ex officio. — Deans of Canterbury, St. Paul’s (London), Wincliester, Bangor, Wells, 
Bristol, Chichester, Ely, Exeter, Gloucester, Hereford, Lichfield, Lincoln, Llandaff, 
Norwich, CJiristchurch (Oxford), Peterborough, Rochester, St. Asaph, St. David’s, 
Salisbury, Worcester ; Westminster, Windsor. Archdeacons of Canterbury, Maidstone ; 
London, Middlesex ; Winchester, Surrey, Isle of Wight ; Bangor, Merioneth ; Bath, 
Wells, Taunton ; Bristol ; Chichester, Lewes ; Ely, Bedford, Huntingdon, Sudbury ; 
Exeter, Totnes, Barnstaple ; Gloucester, Cirencester ; Hereford, Ludlow ; Stafford, 
Stoke, Salop ; Lincoln, Stow ; Llandaff, Monmouth ; Norwich, Norfolk, Suffolk ; 
Oxford, Buckingham, Berks ,* Northampton, Oakham, Leicester ; Rochester, Southwark, 
Kingston ; St. Alban’s, Colchester, Essex ; St. Asaph, Montgomery, Wrexham ; St. 
David’s, Cardigan, Brecon, Caermarthen ; Sarum, Wilts, Dorset ; Nottingham, Derby ; 
Cornwall, Bodmin ; Worcester, Coventry, Birmingham ; Westminster. Provost of 
Eton. 

Ele(iive.—OiiQ proctor each for the chapters of Canterbury, St. Paul’s, Winchester, 
Bangor,, Wells, Bristol, Chichester, Ely, Exeter, Gloucester, Hereford, Lichfield, 
Lincoln, Llandaff, Norwich, Christchurch, Peterborough, Rochester, St. Asaph, St. 
David’s, Salisbury, Truro, Worcester ; Westminster, Windsor. Two proctors for the 
clergy of each diocese. 

CONVOCATION OT YORK. 

Upper House. 

Archbisliop of York, PresidsrU ; Bishops of Durham, Carlisle, Chester, Ripon, 
Manchester, Liverpool, Newcastle, Wakefielcl, Sodor and Man. 
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Lower House. 

Ex officio, — Deans of York, Durham, Carlisle, Chester, Ripon, Manchester. Arch- 
deacons of York, Cleveland, East Riding, Sheffield ; Durham, Auckland ; Carlisle, 
Westmoreland, Furness ; Chester, Macclestield ; Ripon, Richmond, Craven ; Man- 
chester, Lancaster, Blackburn ; Liverpool, Warrington : Northumberland, Lindisfarne ; 
Halifax, Huddersfield ; Man. i > 6 » 

Elective, — Two proctors for the chapter of York ; one proctor each for the chapters 
of Durham, Carlisle, Chester, Ripon, ManchestiT, St. German’s (Isle of Man). Two 
proctors for the clergy of each archdeaconry in England ; one proctor for the clergy 
of the archdeaconry of Man. 

The mode in wliicli the (Vmvoejxtions ai*e siiinmoiied is as follows : — 

On the dissolution of Parliament, the two Convocations are usual ly^ dis- 
solved. On the^ calling of new Convocation the sovereign s writ directed 
to each archbishop commands him to “call together with all convenient sj)eed 
in lawful manner, all and singular the bishops of your province, and deans 
of your cathedral churches, and also the archdeacons, chapters, and colleges 
of the same province, and the wdiole clergy (Jotum clerum) of every diocese 
to appear before you,” etc. The accustomed place of meeting the 
Convocation of Canterbury is “the Cathedral Church of St. Paul. London,” 
and every new Convocation assembles there p7*o formd, being afterwards 
adjourned to Westminster. The Convocation of York meets at “the 
Cathedral Church of St. Peter, York.” Since 1717, the two Convoca- 
tions had been regularly elected, but had never assembled other- 
wise than formally, till, in 1852, the Convocation of tkintcrbury {teiiip. 
Archbishop Sumner), and in 1861, the Convocation of York {temp. Arch- 
bishop Longley), respectively met for despatch of business, and have since 
regularly done so. 

See further, as to the legislative powers of the Convocation, Ecclksi- 
ASTiCAL Law ; Submission of the Clergy. 

The Upper Houses of Convocation have also, in certain cases, judicial 
powers. By the Statute of Appeals (24 Hen. viii. c. 12, s. 4), in any cause, 
matter, or contention which shall touch tlie king, his heirs or successors, the 
party grieved may appeal “ to the spiritual prelates and other abbots and 
priors of the Uj)per House assembled and convocate by the king’s writ,” 
etc., i.c. to the Upper House of Convocation of the proviiujc. It was held 
in Gorham v. Bishop of Exeter^ 1850, 15 Q. B. 52 ; 7 St. Tri. (N. S.) 1071, 
that eVen where the matter touched the Crown, an appeal lay from the 
Arches to the Judicial Committee. But this decision can hardly be 
regarded as conclusive. See S. C, in 0. P. (10 C. B. 102) and in Ex. 
(5 Ex. Rep. 630). 

The trial of a bishop for an ecclesiastical offence may also take place 
before the Upper House of Convocfition of the pi’ovince, as was recognised 
in Read v. Bishop of Lincoln^ 1889, 14 P. D. 88, in which case it was 
held that the Archbishop of Canterbury sitting alone or with assessors 
had jurisdiction over his suffragans. 

[Authorities, — (Jardwell, DoeumenUvry Annals and Bynodalia\ Wilkins, 
Concilia ; Lathbury, Hist, of Convocation ; Joyce, Enyland's Sacred Synods 
and Acts of the Ckprch ; Gibson, Synodus A7iylwana ; Trevor, The Con- 
vocations ; Godolphin, Rep, Can, 98, 586 ; Phillimore, Eccl, Law, 2nd ed., 
ii. 1530-1664.] 


Convoy .—To make sure that no Contraband of War {q,v,) is being 
carried by neutral merchant ships, belligerents are entitled to stop them on 
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the High Seas and to exercise over them what is called the right of 
Visit and Search (g.v,). This right is regarded by most States as subject 
to the exception that when such merchant ships are accompanied by an 
• arniled warship they shall be exempt from being visited and searched. 
Voyages thus made are said to be made under convoy. 

In 1801 and 1802 treaties were entered into between Great Britain, 
Eussia, Sweden, and Denmark in which it was agreed not to admit the con- 
tention that a convoyed ship or fleet should be exempt from the right of 
visit and search. This arrangement, however, lasted only till 1812, 
and since then Great Britain has uniformly held that, in spite of a 
convoy, neutral me^:chant ships are Imble to the belligerent right of visit 
and search. 

Other European Powers and the United States incline, to the opposite 
theory. In treaties of the latter with various South American States (e.^. 
with Venezuela, Jan. 20, 1836) the following provision touching convoys is 
inserted : “ The declaration of the commander of the convoy that the vessels 
under his protection belong to the nation whose Hag he carries, and, when 
they are bound to an enemy’s port, that they have no contraband goods on 
board, will be sufficient.” 

See also Wharton’s Internatimial Law Digcsty 1886, s. 346. 

The Institut de Droit International {q.v,) has laid down the rule as to 
convoys in the following terms: — 

“ When neutral ships of commerce are convoyed they shall not be visited 
if the commander of the convoy delivers to the belligerent shij), which stops 
him, a list of the ships convoyed, and a declaration signed by him stating 
that there is no contraband on board any of them, and giving the nation- 
ality and destination of the convoyed ships'” {Mglcment International dee 
Prim Maritimes, s. 16, Aiinuaire, 1888, p. 221). 

Mr. Hall, after a careful examination of the subject, concludes that the 
doctrine of immunity is not embraced in the authoritative international 
law, and that while its adoption into it would probably be injurious to 
belligerents, it is not likely to l)e permanently to the advantage of neutrals ” 
international LaWy 4th ed., p. 753). 

[Authorities, — Hall, International LaWy Oxford, 1895 ; Wharton, Inter- 
national Law Digest y Washington, 1886 ; Calvo, Dietionnaire de Droit Inter- 
nationaly Paris, 1885; Ferguson, International LaWy 1884; Woolsey, 
International LaWy 1879; Wheaton, Elements of Internationaf LaWy 
edited by A. C. Boyd, London, 1880 ; Heffter, Droit International PubliCy 
traduit par Bergson, Paris, 1866 ; Manning, Law of Xations, bk. v. ch. xi.] 


Copper M ine. — ^There is not much law applicable to copper mines 
as distinguished from other metalliferous mines {q,v,). Copper ore sometimes 
contains also proportions more or less rich of the precious metals, gold or 
silver, mines of which are royal mines, belonging to the Crown. By virtue 
of two old statutes, 1 Will. & Mary, c. 30, and 5 Will. & Mary, c. 6, the 
ownef of any mine containing copper ore may work it, although gold or 
silver might be extracted from the same, without obtaining any licence or 
paying any royalty to the Crown. The Crown, however, has the option of 
purchasing such ore before removal at the price of £16 per ton. 

Copper Works* — ^These works may be so conducted as to pro- 
duce a nuisance, and if so may come within the pui^view of the law as to 
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^UiSANCK The leading case of St. Helens Smelting Co. v. Tipping, 

|1366, 11 H.- L. 642, was a case of nnisanoe caused by smelting copper, 
'^hich was held to be actionable. Such woi’ks are now subject to special 
statutory regulations for minimising the injurious effects of the vapours 
produced in them. See Alkali Works; Chemical Process. 

Coppice or Copse (Couper) may be described as some- 
thing between a wood and a plantation of trees ; but it is usually a growth 
of trees or shrubs which is managed with the ol)ject, not of producing large 
timber, but smaller gi’owths to be rendered marketable by periodical 
cuttings {Fitzhardimjc y. PritcJicM, , L. R 2 Q. K 185). Whether of 
natural growth «r artificial plantation, it is regarded as fructus indudHalis^ 
and the underwood, and in some districts also even timber trees, are cut for 
use or sale at regular intervals, in accordance with sylvicultural experience 
or local custom, and the produce of the cutting may, as a rule, be appro- 
priated by the tenant for life or yeiirs of the land on whicli it takes nlace 
{panhwood v. MagniaCy [1891] 3 Ch. 306, a case in w'hich all the authorities 
are fully discussed). A copse is rateable under the Poor T^iw Ac ts as sale- 
able under wood (43 Eliz. c. 2, s. 1 ; 37 & 38 Viet. c. 54, s. 4). Setting 
fire to a copse is felony by 24 & 25 Viet. c. 77, s. 16 ; wilful damage 
thereto is a petty misdemeanour under 24 & 25 Viet. c. 79, s. 22 ; and 
larceny or cutting with larcenous intent is punishable under 24 & 25 
Viet. c. 96, s. 33. 


CoproIitCS. — In A,-G, V. TomlvMy 1877, 5 Ch. D. 750, coprolites 
were held to be minerals ; they are likewise treated as such in the Factory 
and Workshop Act, 1878, Sched. IV. Part II., and in the Quarries Act, 
1894, s. 1. In Bant v. Moore, 1863, 9 L. T. 381, for the purposes of’tollage 
under the Cam Navigation Act, coprolites were held to fall within the clause 
imposing tolls on “ other goods, wares, and merchandise,” and not • within 
the clause relating to “ stone, pebbles, sand, clay, manure, limestone.” 


eppy of Depositions, Documents, Indict- 
ments. — See Depositions, Evidence, Indictment respectively. 
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Definition , — ^<anda held by, copy of Court roll are said to be of 
copyhold tenure ; and, in the copy, such lands are expressed to be held 
according to the custom of the manor, and usually (although not in- 
variably) at the wdll of the lord. All such lands are also parcel of the manor 
of which they are holden, and are not merely holden of the manor — being 
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in this particular (as in many others) different from the ancient freehold 
lands of the manor,— which latter are in no sense parceZ of the manor, and, 
although holden of the manor, they are not holden by copy, but by freehold 
conveyance, with an acknowledgment of the tenure. 

Origin. — The origin of copyholds is to be found in the villein tenure — 
villeins holding, or having held, patches or parcels of the lord’s demesne 
lands at the lord’s will, — that is to say, having had no legal title originally 
to their patches or parcels, as against their lord, l^ut in process of time a 
custom became established conferring on the villein-holder or copyholder 
a certain fixity of right to hold, or a certain right to continue holding, his 
patch or parcel of the lord’s demesne lands ; and under this custom the 
copyholder became entitled to hold cuicording to the custom of the manor, 
the will of the lord being subordinated to such custom. 

Varictws and Sub- Varieties. — The custom of the manor above referred to 
operated, of course, within the manor only ; and the custom of one manor 
might (and usually did) differ from the customs prevailing respectively in 
other manors. And, accordingly, the quasi-estate in his holding which the 
copyholder acquired under the custom of tlie manor, was in some manors a 
customary fee-simple estate, while in others it was an estate for lives or for 
years ; and copyholds fall therefore into two great divisions, that is to 
say, copyholds of inheritance and copyholds for lives or for years. The 
copyhold of inheritance was by far the most prevalent variety of the copy- 
hold tenure— the copyhold for lives or for years obtaining for the most part 
in ecclesiastical manors only, and being (if the custom was so) renewable as 
of right and from time to time for a further number of lives or further 
term of years, upon such terms as the custom in that behalf appointed or 
prescribed {Duke of Orafton v. Horton, 1726, 2 Bro. P. C. 284 ; Walker v. 
Lord Abingdon, 1841, 10 L. J. N. S. Ch. 289). Copyholds for lives ()r for 
years presented therefore two sub-varieties, being either copyholds with the 
right of renewal, or copyholds without any right of renewal. 

Limitation of Estates. — The copyhold of inlieritance might (by the copy- 
holder) be limited or settled exactly, or almost exactly, as the fee-simple 
estate in lands of freehold tenure might be limited or settled, that is to say, 
on A. for life, with remainder to B. for life, or (as the case might be) in fee- 
simple — each successive limitation being to hold (and being held) according 
to the custom of the manor ; and in some cases also the limitation might be 
of an estate in tail, — soil, where the statute de donis conditionalibus (13 Edw. 
I. c. 1) had been adopted within the manor (Doe cfe C?vme v. Baldwcre, 179o, 
5 T. E. 104; 2 E.11.550; Moore v. Moore, 1755, 2 Ves. 601); and equitable limita- 
tions might be created, as well as legal limitations. Also, and to the same 
extent tliat limited estates and interests in lands of freehold tenure, e.g. life 
estates and estates for years, might be settled or sub-limited, so copyholds 
for lives or for years might be settled or sub-limited upon a succession of 
limitations or sub-limitations — subject (in the case of each) to the sub-limita- 
tions determining on tlie determination of tlie limited estate or interest out of 
which they were created or sub-limited — or (where the case was so) making a 
fresh Start and acquiring a further continuance, on the renewal of the copylufi‘i 
grant for a further number of lives, or for a further term of years — which 
renewal, as above is stated, was of right when there was a custom of the 
manor to renew ; and the renewal mighf (even when there was no such 
custom) have been in all cases effected upon terms to be from time to time 
and at the time of each renewal agreed upon between the tenant and the 
lord. All such limitations, or sub-limitations, by way of settlement of the 
copyhold estate are, of course, to be distinguished from the copyhold estate 
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Itself for lives or years, as originally subsisting or created, and arising 
according to the custom of the manor. 

Antiquity of — also, Modern Creation of — Copyholds. — The quasi-eatate of 
the copyholder depending on the custom of the manor, and a custom being 
necessarily of itiimeniorial antiquity, it follows that, as a general rule, the 
copyhold tenure cannot be crejited at the present day. But to that general 
rule there have always been two exceptions — and one of such exceptions 
still exists, that is to say : — F’irstly, where there is (or was) a custom for 
the lord* to grant iwircels of the waste lands of the manor to hold by copy — 
all which grants required for their validity tlic consent of tlie liomage of the 
manor — there the parcels granted bec^ime of copyhold tenure ; but, as 
regards all such grants, the consent of the Board (d* Agriculture tliereto is 
also now required to the validity thereof; and in every case the grant, 
being validly made, operates now to pass a freehold interest to the grantee, 
exactly as if the copyhold tenure resulting upon the grant were by an 
instantaneous enfranchisement converted into freehold tenure (Copyhold 
Act, 1894, 57 & 58 Viet. c. 46, s. 81). And, secondly, where there is a 
general inclosure of the waste lands of a manor, under tlie provisic iis of a 
local inclosure Act, if the inclosure Act expressly enacts — as it in general 
does — that the allotment to be made under its provisions shall be of the 
like tenure as the ancient tenement in lieu of which, or in respecd of which, 
it is allotted, then, and in every such case, tlie parcels of waste which are 
allotted in lieu of, or in respect of, ancient copyhold tenements become of 
copyhold tenure, although (prior to the allotment) they were of freeliold 
tenure ; and there is a general provision to tliat ellect contained in the 
(jeneral Inclosure Act, 1845, 8 & 0 Viet. c. 118, s. 94, and whudi general 
provision is still in full force, although, by the Amendment Act of 1848, 10 
& 11 Viet. c. Ill, s. 0, it is i)rovided that, subject to the sanction of the Board 
of Agriculture, any such cx)pyhold allotment may, with the consent of the 
. lord and upon the request of the allottee, be instantaneously enfranchised. 
And, of course, also by the specific provisions of any ])articular statute, cjj. 
by the provisions of any statute authorising the alienation of specific Crown 
lands, it may be, but hardly ever is, directed tliat the ])arcels alienated (or 
some of them) shall be liolden of the Crown as lord, ami shall be and remain 
part or parcel of the Crown’s demesnes, and shall be alienable by the Crown 
grantee by surrender and admittance, and shall in all other respects be 
enjoyed by the Crown grantee, according to the customs of the Crown manor 
of Greenwich, or other specified manor. 

Alienation. — Copyholds of inheritance are descendible — on the death of 
the copyholder intestate ; and copyholds for lives or for years will also, 
upon such event, descepd,— or, speaking more properly, devolve,— upon the 
legal representative of the copyholder — at least, in the general case. And 
the descent or (as the case may be) the devolution is regulated by the 
customs of the manor in that behalf applicable ; and so far as such customs 
are inapplicable, the descent or devolution will be according to the rules of 
the common law as modified by statute. Copyholds of every variety are 
also now devisable, the Statute of Wills (1 Viet. c. 26) having abAgated 
every custom of tha manor to the contrary. Also, copyholds are now, in all 
instances, alienable inter mvo,% — provided the mode of alienation inter vivos, 
which is appointed by the custom, is pursued, and in some cases, e.(j. where 
any statute appoints a differenf or alternative mode of alienation, even 
without pursuing the customary mode of alienation. 

1. Descent.— A mH, firstly, as regards the descent or devolution of copy- 
holds upon an intestacy.— Copyholds of inheritance descend upon the 
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customary heir, that is to say, upon the heir who is designated by the cus- 
tom of each particular manor ; and where the custom is silent (and so far 
as it is silent) regarding the heir, then these copyholds descend upon the 
heir-at-law, that is to say, upon the heir according to the course of the 
common law, as amended by the Descent Acts (3 & 4 Will. iv. c. 106 ; 22 
& 23 Viet. c. 35, s. 19). And the customs regulative of the descent in one 
manor differ in general from the customs which regulate the descent in 
other manors — there being an almost infinite variety in the customs of 
descent in different manors. The steward will, in the general case, certify 
the custom as to descents, and indicate who is the customary heir ; but his 
certificate is not iu all cases suflScient — requiring to be applied with know- 
ledge and discrimination ; and it is in no case conclusive. Copyholds for 
lives or for years devolve upon the person nominated by and in the cus- 
tomary grant, but, in the general case, devolve not upon the customary 
heir (because they are not, in fact, inheritable, and no custom as to the 
descent thereof exists therefore), but devolve upon the legal personal repre- 
sentative like personal estate. Also, both as regards copyholds of inheritance 
(Bush V. Locke, 1834, 3 Cl. & Fin. 721) and copyholds for lives or for years 
(Hinton v. Hinton, 1765, Amb. 277), the descent or devolution is, in the 
case of intestacy, subject in general to the widow’s life interest or other 
her widowhood interest therein, which interest (in the case of copyholds of 
inheritance) is called her freebench ; or where the deceased intestate was a 
female, the descent of her copyholds of inheritance will be subject (in the 
general case) to tlie estate of her husband by the curtesy, or to other the 
husband’s estate therein ; and the devolution of copyholds for lives or for 
years may be subject to an analogous estate in the husband (Brown* s case, 
1581, 4 Eep. 21a; Doc & Milner v. Bri.(jhtwcn, 1809, 10 East, 583; 10 
E. K. 395). 

As examples of the various customs of descent, the following may be 
instanced, namely : — The custom of Tynemouth, whereby all the so/is succeed 
together as coparceners ; the custom of Islington, whereby, as in freehold 
lands of Borough English tenure, the youngest son alone is heir; the 
custom of Stepney and Hackney, whereby, as in freehold lands of Gavelkind 
tenure, all the males in equal proximity (or who, by representation, are 
deemed to be in equal proximity) and not merely all the sons, succeed 
together as coparceners ; and the manors of Acton, Ealing, and Isleworth, 
whereby the youngest male of all the males in equal proximity, ePiid not 
merely the youngest son, is heir. 

Also, the customary descent is sometimes made to depend on the cir- 
cumstance of the intestate “ dying seised** not being applicable where he 
was not, in the proper sense of the word, seised at the time of his death ; 
and sometimes, as where the intestate leaves copyhold lands of different 
tenures, although within the same manor, the customary descent is made to 
depend on the order of time in which the intestate was admitted to the 
respective copyholds, the youngest son or the eldest son being the heir to 
both, according as the order of the admittances has been the one way or the 
other^, so that, in fact, the custom of descent in each particular manor, and 
as regards the particular lands, is to be ascertained, aqd (being once ascer- 
tained) is in each particular case to be applied with consummate carefulness 
and accuracy. 

2. Devise, — Secondly, as regards the •devise of copyholds. — Copyholds 
are now devisable exactly as freeholds are devisable— and with the same 
formalities, neither more nor less (1 Viet. c. 26). But anciently, and in fact 
until the year 1815— when the Act commonly called Preston’s Act (55 
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;^eo. III. c. 192) was passed, and which in this particular was the precursor 
the Wills. Act, 1837 — ^the only mode of devising copyholds was by first 
^surrendering them (i,e, conveying them inter vivos) to the lord of the manor 
to such uses as should by the surrenderor be declared of and concerning 
them in and by his last will ; and the will was a mere declaration of the 
uses and trusts to or u\xjn which the surrender was to operate ; and such 
a will required no attestation whatsoever. Therefore, prior to the Wills 
Act, 1837 (1 Viet. c. 26), it was necessary that the testator should in all cases 
have been first admitted to the lands which he desired to surrender to the 
uses of this will — for, as will presently be seen, no one but the admitted 
tenant on the Court rolls was competent to surrender his copyhold ; but 
this rule was, of course, applicable to the legal estate only, and not also to 
the equitable estate in the copyholds — when the legal and the equitable 
estates were in different persons. And here it is to be observed, that a 
devise of real estate generally would (and will) include the copyhold as well 
as the freehold hereditaments of the testator {Chapman v. Harty 1749, 1 Ves. 
273 ; Kidney v. CoussmakeTy 1806, 12 Ves. 136; 2 R. R. 118); but a devise of 
the testaWs freehold estates would, of course, not extend to inebide his 
copyhold estates {Quennell v. Turmry 1851, 13 Beav. 240; Briahf-iStnith v. 
Bright'Smithy 1886, 31 Ch. D. 314). 

And as regards copyholds for lives (or for years) which were (or are) re- 
newable — that is to say, renewable as of riyht — the a)pyliolder {mil, the 
first life) might devise the same, notwithstanding that the custom of the 
manor should be that the copyholds should pass to the next life or lives, 
the custom in question (when it exists) having reference only to the legal 
estate and not to the beneficial interest {Smith v. Baker y 1737, 1 Atk. 385 ; 
Allen V, Bewseyy 1877, 7 Ch. I). 453) ; for the second and third lives take 
only as trustees for the first life and his devisees — unless, of course, the 
second and third lives, as being children of the first life or for any other 
reason, are themselves entitled beneficially after the first life {Jearu^’w, Cooky 
1857, 27 L. J. Ch. 202). 

And as regards the devise of copyholds of inheritance generally, the law 
is now well settled that the legal estate vests in the customary heir, not- 
withstanding that there is an effective legal devise ; and it is divested out of 
him and vested in the devisee, only if and when the devisee accepts the 
. devise, by, e,g,y claiming to be admitted to the lands as devisee {GIom v. 
Bichdirdsony 1852, 9 Hare, 700 ; Garland v, Meady 1871, L. R. 6 Q. B. 441). 

When the will contains no devise of the copyholds, but merely a direction 
to the trustees or executors of the will to sell the copyholds, in such a case 
also the copyholds vest in the customary heir until there is a sale pursuant 
to the direction to sell, and thereupon "they vest in the purchaser on his 
claiming to be admitted thereto, equally as if he were himself the l)ene- 
ficial devisee thereof named in the will {R, v. Wilsony 1862, 3 B. & S. 201 ; 
Townsend's Contracty [1895] 1 Ch. 716). 

In all other respects, copyholds are like freeholds, as regards all the 
incidents of the devise thereof, and as regards also the true construction or 
effect of the devise and conveyance. • 

3. Surrender av^ Admittance,— Thirdly y as regards the alienation of copy- 
holds inter wos.— This alienation is effected, in the general case, by surrender 
and admittance— the alienor (who for this purpose must be the admitted 
tenant on the Court rolls) {Doe^& Tofield v. Tofieldy 1809, 11 East, 246; 10 
R. R. 496) surrendering the copyholds to the lord to the use of the alienee, 
and the alienee coming in under the surrender and being admitted by the lord 
to the copyhold hereditaments pomprised in the surrender. And the rule is, 
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that the parcels shall be accurately described in the surrender; and also that 
the estate or interest intended to be passed into the alienee should be 
expressly limited in and by the surrender — for in both these particulars the 
surrender will control the subsequent admittance when taken thereunder 
(Co. Coj). s. 41; Scriv., 7th ed., pp. 86, 100-102). And although the 
surrenderee should delay taking admittance, whereby the surrenderor 
remains the legal tenant on the Court rolls {Doe v. Tofield, 1809, 11 East, 
250; 10 E. K. 496), yet the surrenderor is, after the surrender, but a 
trustee for the surrenderee ; and on the surrenderee taking admittance 
subsequently, his admittance relates back to the date of the surrender, 
and that for all purposes {Bermn v. Scott, 1693, Carth. 276 ; Doe v. Hall, 
1812, 16 East, 208) ; but if the surrender should have been voluntary 
(that is to say, if the alienation was to a donee, and by way of gift only 
and without valuable consideration), the surrenderor might afterwards 
surrender for value to some third person, and so defeat his former surrender 
— at least, prior to the Voluntary Conveyances Act, 1893, 56 & 57 Viet. c. 21, 
the surrenderor might have done so. 

Where the alienation is intended as a security only — that is to say, when it 
is by way of mortgage only — it is effected by a conditional surrender — that is 
to say, a surrender which is to become and be valid for all purposes only in 
the event of the surrenderor’s default in payment of the mortgage debt. And 
under such a surrender, the surrenderee should not proceed to take admit- 
tance until such default — nor in fact, in the general case, after such de- 
fault, unless and until he has sold, or is about to sell, or is transferring. 
And after a conditional surrender, where it has not (and until it has been) 
followed up by an admittance, the surrenderor remains the legal tenant on 
the Court rolls, and the surrender being in due ciourse afterwards vacated 
by payment of the mortgage debt, the suiTenderor needs not, in such a case, 
to 1)6 admitted again ; seens, if the surrenderee by way of mortgage has 
meanwhile been admitted under the conditional surrender (Faweet v. 
Zowtfier, 1751, 2 Ves. 300 ; Gilb. Ten. 276). 

Where the alienor is one of seven'll co-tenants, he can surrender his 
undivided share ; and where the co-tenancy is a joint-tenancy, any such 
surrender will operate as a severance of the joint-tenancy, and so will defeat 
the right of survivorship {Comtailcs case, Co. Lit. 59 6 ; Porter v. Porter, 
1606, Cro. (2) 100 ; Allen v. Nash, 1608, 1 Brownl. 127). 

Although, as above indicated, the surrenderee may (and in som^ cases 
ought to) delay taking admittance under his surrender, still he cannot, in 
the general case, delay his admittance indefinitely ; for if, pending the sur- 
renderee’s delay, the surrenderor should die, the Court roll becomes there- 
upon vacant, and the lord may forthwith (on due proclamation of the 
vacancy) seize the copyholds into his own possession until someone entitled 
to take comes forward to take admittance — this right of the lord being called 
his right of seizure quousque to compel admittance. But until the roU is so 
vacant as aforesaid, the lord cannot, without showing a special custom of 
the manor enabling him to do so, compel the admittance of any surrenderee 
{Ba^hol V. Lon^, 1600, Yelv. 1 ; Cro. (1) 879). Also, a surrenderee who is 
desirous of selling (or even of mortgaging) his copyholds, is bound to be ad- 
mitted in order to effect the sale or mortgage ; because until he is admitted 
he cannot surrender to the purchaser or mortgagee ; and this is so, although 
he may be in the actual possession and fojoyment of thfi copyholds, and 
otherwise be exclusively entitled thereto {Doe & Tofield v. Tofield, 1809, 11 
East, 246 ; 10 R E. 496). Also, a surrenderee who is desii'ous of enfranchis- 
ing his copyhold tenement— in manner hereinafter indicated— must first of all 



fij^ocure^iaself to be admitted to his tenement ; for the lord is not com- 
pellable to I'egard anyone as tenant who has not been admitted or who is 
'$^iaot entered on the Court rolls as the tenant (Copyhold Act, 1894, s. 1 ; 
I Wilson V. Allen, 1820, 1 Jac. & W. 611 ; 21 R. R. 256), 

When, however, the copyhold has been limited to A. for life, with 
. remainder to B. iii customary fee-simple, the admittance of A. (although but 
: for his life) will operate and enure as the admittance of B. also — at least, 

^ in general {Doe v. Jenney, 1804, 5 East, 522; 7 East, 22). Also, in the case of 
co-tenants who are joint-tenants, the admittance of one of such tenants is 
the admittance of ail of them ; and on the death of one of them, before any 
severance of the jointure, his share will survive to the others, and they need 
not be admitted de novo in respect of such {Mortimer's case, 1630, Het. 
150; Eeid v. Shergold, 1805, 10 Ves. 370) ; and similarly, if one of the joint- 
tenants releases* his undivided share to the others {Wcm v. Pretty, 1622, 
Win, 3) ; but co-tenants who are tenants in common and not joint-tenants 
are differently situated in all these respects {Fisher v. Wigg, 1701, 1 Salk. 
391 ; Attree v. Sentt, 1805, 6 East, 484). 

A surrenderee (or other legal alienee) of copyholds will occrirvioiially 
be admitted by implication, c.^. by his payment of the quit routs to the 
lord and by the lord’s acceptance of such quit rents from him as the 
copyholder; and such admittance supersedes the necessity of an express 
admittance/ whether for the purpose of vesting the legal estate in the 
surrenderee or even, semhle, for the purpose of shutting out the loicrs 
right of seizure quousque — the lord’s omission in such a case to enter the 
implied admittance on the Court rolls being the lord’s own default, semhle. 
Also, a surrenderee of copyholds may, in general, compel the^ lord to 
admit him — obtaining for this purpose a mandamus from the Queen’s Bench 
Division, or else an order in the nature of a mandamus from the Chancery 
Division, directed to the lord and his steward {R, v. Coggan, 1805, 6 East, 
431; 8 R. R. 509) ; but the lord may not, in general, compel such admit- 
tance, save where (as has been already stated) the Court roll is without a 
tenant, and then only by exercising his right of seizure quousgne, 

4. Statutory Substitutes for Surrender and Admittance, — The alienation 
of copyholds by surrender and admittance, although it is the recognised 
customary assurance thereof, is not in every case essential ; that is to say, 
the alienation may, in certain cases, be etfected otherwise tlian by surrender 
and adinittance. Thus, a copyholder whose lands have been taken under the 
provisions of the Lands Clauses Consolidation Act, 1845, 8 Viet. c. 18, may 
convey them to the company by a common law deed, usuaUy a deed poll ; 
and the title acquired by the company under such a deed is the effective 
legal title, equally as if a surrender had been tlie mode of alienation 
adopted — but with this difference, namely, that the company need not (and 
should not) as surrenderee proceed to obtain admittance, but may 
proceed to enfranchise without being first admitted. Again, when copy- 
holds are settled on A. for life with remainders over, and A. sells the copy- 
holds for the customary fee-simple estate therein, under the power in 
that behalf given to him by the Settled Land Act, 1882, he may, Uy the 
common law deed iu that behalf appointed by sec. 20 of the Act, effectively 
and legally pass the copyholds to the purchaser for the whole legal fee-simple 
estate therein ; and the grantee under such a deed is entitled to be 
admitted — and m&y even compel tlie lord to admit him — thereunder (46 & 46 
Viet. c. 38). Ala n, under the provisions of the BankruptcyAct, 1883, the trustee 
in the bankruptcy may, and witjiout being himself first admitted thereto, 
alienate the copyholds of the bankrupt by a common law deed ; and the 
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alienee may compel the lord to admit him under the deed. And under 
the provisions for the exchange of lands, which are inserted in the Inclosure 
Acts, 1845-1868, the parties may, in general, effect an exchange of their 
copyhold tenements by a deed or deeds in the prescribed form — and some- 
times even by an order of exchange without any deed ; and similarly, 
partitions may be effected of copyhold lands by an order of partition — and 
neither under the order of exchange nor under the order of partition is any 
subsequent admittance required ; but the deed or order must be entered 
on the Court rolls. Also, under the provisions of the Trustee Act, 1893, 
56 & 57 Viet. c. 53, s. 34, where the copyhold lands are held upon trust 
(either express or implied), an alienation thereof to new trustees, or (as the 
case may be) to a purchaser, may be effected by a vesting order of the 
Chancery Division of the High Court (or, in certain easels, of the County 
(Jourt), which order may be made either with or without the consent of the 
lord of the manor; but, ^emhle, the alienee must in due course procure 
himself, in either case, to be admitted on the Court rolls under the order, so 
as to entitle the lord to his fine and the steward to his fees by and in 
respect of tlie admittance. 

Fhie^ and Fees on Alicnation,% Deficent.% etc. — And as regards the lord’s 
fines and tlie steward’s fees — both the fines and the fees are determined by 
the customs of the manor. 

(1) Fines . — In the general case, tlie fines are payable on the death 
of or on any alienation by the copyholder — but not (save in the 
most exceptional cases) on the death of, and in no case upon any 
alienation by, the lord. Also, the rule is, that a line is payable on 
admittance only — and therefore in no case when no admittance is 
required. And the tines payable are either arbitrary or certain, according 
as the custom has appointed ; but even where arbitrary, the fines must be 
reasonable. A fine arbitrary is measured by and with reference to the 
annual value of the copyhold tenement ; and in the case of copyholds 
of inheritance, two years’ improved annual value in the case of a descent or 
devolution on death, and one and a half year’s improved annual value in the 
case of an alienation intc?* vivos, is in general the reasonable maximum ; 
but in exceptional cases, one year’s improved annual value would be the 
reasonable maximum. In the case of copyholds for lives (or for years) that 
are renewable as of right, the fine is certain beforehand, and is not cal- 
culated as in the case of copyholds of inheritance ; and, of course* where 
the renewal is not as of right, the amount of the fine payable for the 
renewal is merely a matter of bargain between the lord and the tenant. 
A fine certain is, when, c.g., 6/8 for each house or for each acre of 
land is appointed by the custom. And in the case of arbitrary fines, 
there are many distinctions taken by the particular customs of particular 
manors. For example, in some manors, the fine on a descent is nominal 
only, while on a purchase and even upon a devise, it is of the full maximum 
amount, and sometimes of even more than the full maximum amount ; and 
in other manors, persons who are already copyhold tenants of the manor, 
pay hierely nominal (or very small) fines on their admittances to other 
copyhold tenements acquired by them ; and in these lastly mentioned 
manors, a man is permitted to purchase first a small tenement, taking admit- 
tance thereto and paying his full arbitrary fine in respect thereof, in order 
to escape payment of any further fine (save a nominal fine) on his subsequent 
purchase of a larger tenement or tenements. Also, in the case of copy- 
holds which have been limited to A. for life, with remainder overtoB- 
in custoinaiy fee-simple, the fine payable when arbitrary is apportionable 
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entitled (which he seldom or never is) to exact a full fine from the 
remainderman as well as the full fine from the tenant for life. Also, where 
admittaiices have been delayed or neglected, a double, and (sometimes) even 
a treble fine will be payable; for the rule is, that a fine is payable in 
respect of each devolution of the tenement ; and therefore, firstly, only one 
fine will be payable when there is but one devolution ; but, secondly, two 
fines will be payable when there have been two devolutions, and, in fact, as 
many fines as there have been devolutions, — being devolutions through or 
under the last admitted tenant. But when the apparent devolution is not, 
in fact, a devolution, but is a mere svbstitution for some intermediate 
devolution ; also, where the apparent devolution is not through or uniUr, 
but is quite apart from, the intermediate devolution, as where it is {cjj, under 
the Settled LancTAct, 1882, s. 20) a statutory supersession of such inter- 
inediate devolution, no fine will, in either of such cases, be payable in respect 
of such intermediate devolution, and the only fine payable will be in 
respect of the devolution which is in substitution for, or (as the 
case may be) in supersession of, the intermediate devolution, — all v/liich 
matters are fully treated of in Scriven on Ciypghokhy 7th ed., by Bu wn, on 
pp. 184-188. Therefore also, wdien a testator lias directed his CAecutors to 
sell his copyholds, and they have sold them, the purchaser becomes like the 
direct devisee tliereof under the testator's will, and the legal estate which 
was in the testator (and which has been for tlie moment vested in the 
customary heir) vests in the purchaser as if by one devolution out of the 
testator — and the purchaser pays in such a case only one fine on his 
admittance ; and similarly, in all cases of executory devises and of estates 
arising under tlie exercise of powers of appointment and of statutory 
powers {liandfieldw, Bandfidd, 1860, 1 Drew. & Sm. 310; Nayler & SpcmdMs 
Contrewty 1886, 34 Ch. D. 217). On the other hand, as regards joint-tenants 
— the admission of any one of whom is the admission also of the others — 
there are as many fines payable as there are joint-tenants admitted by the 
admittance of the one ; and the usual practice in such cases has been, to take 
for the first tenant a full fine of two years' value, and for the second tenant a 
fine of half that amount, and for the third tenant a fine of one-half of that one- 
lialf,and so on throughout tlie number of tenants — a practice whicli lias now 
become, in fact, a well-established principle of copyhold law (Lord Wdkdey 
V. Withers, 1855, 4 El. & Bl. 750,; Benm v. Gilpin, 1868, L. li. 3 Ex. 76). 

And as regards the assessment of the line payable — whether it be a 
single fine, a double fine, or a treble fine — the rule is, that the steward shall 
assess it, but at his own (and the lord's) peril in case of excess ; and the 
assessment should be made in respect of each copyhold tenement separfitely 
from the other tenements comprised in the devolution ; all which having 
been done, and the amount or aggregate amount of the assessment having 
been demanded, the lord may thereupon proceed to recover the fine by action 
of debt, within six years from the date of the assessment and demand, but 
not afterwards (Fraser v; Mason, 1883, 10 Q. B. D. 398 ; 11 Q. B. D. 524). 

(2) Fees, — The steward's fees being fees properly so called, and* not 
being mere charges by the steward for work done, are payable in resjject of 
every act of Court ; and by act of Court is intended, c,g,, the taking of a 
surrender and the entry thereof (with or without the subsequent admittance) 
on the Court rolls* of the manor ; and the rule is, that the steward may 
(by special custom) charge a separate fee in respect of each separate 
copyhold tenement, even where several of such tenements are inserted or 
comprised in one admission ; but in general, that is to say in the absence 
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of such special custom, he can in such a case charge one full fe% only for 
the first of the distinct or separate tenements comprised in the admission, 
getting, however, a further payment on account of or in respect of each 
tenement beyond the first that is comprised in the admission, or (as it is 
said) for each ac etiam in the admittance, and such further payment is in the 
nature of a payment upon a quantum meruit^ and sometimes the whole fee 
will be ascertained on a quantum meruit {Traherne v. Gardiner , 1856, 5 
EL & Bl. 913). And here it is to be observed that for the purposes of the 
steward’s fees (as indeed for other purposes generally) each undivided 
share in a copyhold tenement is itself a distinct and separate tenement 
(Attree v. Scutt, 1805, 6 East, 476). 

When the alienation of the copyhold tenement has by the express 
provisions of the statute law been disenciiml:)ered of certain of its customary 
formalities (being formalities in respect of which the steward was theretofore 
entitled to a fee) — and also, where, by the like statutory provisions, a 
mode of conveyance of the copyhold tenement other than the customary 
one has been appointed or substituted — it is, in general, provided that the 
simplifications and otlier provisions, of the Acts shall not a&ect or prejudice 
the steward’s fees — and of these Acts, the Wills Act, 1837, 1 Viet c. 20, 
the Lands Clauses Consolidation Act, 1845, 8 Viet. c. 18, and the Settled 
Land Act, 1882, 45 & 46 Viet. c. 38, are the chief examples; and by all of 
these Acts, the steward’s fees are maintained intact, although, of course, they 
are not increased thereby (Naylor & Sporulla^s Contract, supra). And after 
ail enfranchisement of co])yholds under the Copyhold Acts, 1841-1857, 
special provision was made by these Acts for the steward’s fees, and for 
coinponsating him for the loss of fees which the enfranchisement would 
occasion; and these provisions are continued by the Copyhold Act, 1894, 
57 & 58 Viet. c. 46, as regards enfranchisements under that Act. 

Customary Freeholds , — What has been above written has had reference to 
copyhold lands properly so called ; but besides these lands there are other 
lands of customary tenure, which have been not uiifrequently called 
customary freeholds. Now these so-called customary freeholds are, in 
reality, merely copyholds, with liardly a single feature of difl‘drence (Doe d, 
Beay v. Huntington, 1803, 4 East, 271); that is to say — ^just as the timber 
trees growing upon and the mines and minerals (including the clay, sand, and 
gravel) within or under co])yholds, proi>erly so called, belong in general to the 
lord, the tenant having in general only certain limited rights (called 6stovers) 
therein or thereto — so the timber trees upon and the mines and minerals 
within or under these so-called customary freeholds belong in general to the 
lord, the tenant having in general but a right of estovers therein or thereto ; 
but in eitlier case the custom may enlarge the tenant’s right, and even 
divest the lord altogether of his right in the timber trees and mines. And 
again, customary freehold lauds are held by copy, eqiially with copyhold 
lands properly so called, and the mode of alienation w^hich is prescribed by the 
custom for copyhold lands is the mode of alienation which is prescribed 
also for the customary freehold lands ; and the customary freeholds are in 
all Aspects held according to the custom of the manor, equally as the 
copyhold lands are holdeu ; and they are also parcel gf the manor, and not 
merely holden of the manor. And in all the particulars aforesaid these 
customary freeholds (equally like copyholds proper) are wholly distinguisli- 
able and distinguished from the ancient freehold lands Within and holden of 
the manor, which were referred to in the definition of copyholds given above. 

There is, it is true, one particular in which these so-called customary 
freehold lands resemble the ancient freeholds of the manor ; but in that 
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g|rticular, copyholds properly so called also resemble these ancient freeholds, 
t^t is to say, the particular incident of eseJiecU, per defectum smguinia^ that 
is to say, lands whether of ancient freehold or of customary freehold tenure, 
and also lands of copyhold tenure, properly so called, in case the tenant 
thereof dies intestate and leaves no heirs, escheat to the lord for want of such 
heir. And there are other particulars in which the two tenures of ancient 
freehold and of customary freehold, more or less, agree ; but in every one of 
these particulars, the copyhold tenure proper also agrees with the ancient 
freehold tenure as with the customary freehold tenure, as, e,g,, in the right 
of common which is appendant or appurtenant to lands of each of these three 
tenures in or over the waste lands of the manor. 

There are also to be found in certain manors — being manors which in 
Domesday Book are mentioned to have belonged to Edward the Confessor, 
and then to belong to William the Compieror — copyhold and customaryhold 
lands called ancient demesne lands. See Ancient Demesne. 

Incidents of Copyhold Tenure. — The incidents of tenure annexed to 
lands of copyhold tenure, besides tlie incident of escheat already men- 
tioned, are principally the following, that is to say: (1) fealty; (2) suit 
of Court ; (M) quit rents ; (4) reliefs ; and (5) heriots ; for the nature of each 
of which incidents of tenure, reference is made to the title itself. 

Disadvantages of the Copyhold Tenure. — Besides these incidents of 
tenure propeiijr so called there are also certain disadvantages annexed to 
lands of copyhold tenure ; that is to say, besides their liability to tines 
already dealt with, and besides the necessity for observing in the alienation 
thereof the mode of alienation appointed by the custom, with the fees 
payable to the steward on every such alienation, there are the following 
further disadvantages, namely : — 

The copyholder, although entitled for the customary fee-simple, is 
restricted in his^powers of leasing his lands, l)eing able to lease for one 
year only, or (if the custom so prescrite) for three years or so; and he is 
restricted also in his power of using the land, being, e.g.^ unable to commit 
waste upon*i|[is tenement, save at the risk of forfeiting his tenement; and 
for the doing of waste, or for the making of a lease lieyond the term 
appointed by the custom, he is required at considerable expense to procure 
from the lord, through his steward, a licence to commit the waste, or to 
make tl]e lease; and the licence is only to be obtained upon teans profit- 
able to the lord. And that is ^o, although the waste intended to be 
committed is ameliorative waste, and although the longer duration of the 
lease will enhance the rent, so that the arbitrary fines to Ijecorne and be 
payable to the lord on the next devolution of the tenement will be 
correspondingly and considerably increased, l)eing (as they will be) assessed 
upon the then improved annual value. And these disadvantages are com- 
monly considered of a more vexatious cliaracter than the mere liability of the 
land to the incidents of the copyhold tenure, which are above enumerated. 

Enfranchisements and Commutations. — And accordingly it has been the 
wish of copyholders to sometimes commute these burdensome incidents, 
or to more often enfranchise the tenement and so get rid of them alto- 
gether ; and the Legislature has also, from time to time, provided facilities 
for their commutation, and also for the enfranchisement of the copyhold 
lands. And, in conclusion of thi^ article, it is pro^xised to consider the 
subject of enfrancliisements and incidentally of commutations. 

1. Enfranchisements . — Now an enfranchisement may be effected by 
agreement of the lord and tenant, and either apart from the Copyhold 
Acts altogether, that is to say, purely under the common law, or under and 
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pursuant to the provisions in that behalf contained in the Copyhold Acts ; 
and commutations also may in like manner be effected by such agreement as 
aforesaid between the lord and the tenant. Also, compulsory enfranchise- 
ments may be effected — that is to say, enfranchisements at the instance of 
either the lord or the tenant may be compelled — but only under the Copyhold 
Acts, and according to the compulsory provisions in the Acts contained ; 
but all commutations were (and are) voluntary only, and not compulsory. 

(A) EnfranchiHcments at the Commm Law, — And firstly, as regards an 
enfranchisement apart from the Copyhold Acts, i.e, at common law. A 
lord entitled in fee-simjde, or for a limited estfite but with an express 
power of sale or of enfranchisement, may agree with the copyliolder for an 
enfranchisement of the copyhold tenement ; and the copyholder, although 
entitled for his life only, or for any other limited estate. only, may accept 
such an enfranchisement, the enfranchisement in such case emiring for the 
benefit of all the remaindermen as well (Wynne v. Cutler, 1 Bro. C. C. 515). 
But upon such an enfranchisement the tenant for life pays the whole cost 
thereof, that is to say, both the compensation to the lord (commonly called 
the enfranchisement consideration), and also the costs and expenses or the 
legal charges of the enfranchisement, without, in the general case, any 
right to contribution from the remainderman. And besides that dis- 
advantage, every common law enfranchisement is affected by all (if any) 
the mortgages and charges which affect the manor itself; and the lord's 
title requires therefore in every such case to be investigated and approved. 
Also, a common law enfranchisement will defeat and destroy the rights of 
common over the waste lands of the manor, which were theretofore 
appurtenant to the copyhold estate; and such rights of common must 
therefore, in every case of a common law enfranchisement, be regranted or 
recreated, and made appurtenant again to the enfranchised tenement, in 
and by the deed of enfranchisement by which the enfranchisement is 
eflected (Bradshaw v. Eyre, 1597, Cro. (1) 670). Also, upon a common law 
enfranchisement, the mines and minerals invariably pass by the deed into 
the tenant, unless tliey are expressly excepted and reserved to the lord, so 
that an express exce})ti(m and reservation thereof is necessary. Also, no 
right of escheat to the lord — nor, in fact, any ancient service — can be validly 
reserved upon a common law enfranchisement (Bradshaw v. Lawson, 
1791, 4 T. E. 443 ; 2 E. E. 429 ; Doe d, Beay v. Huntington, supra^. And 
for these reasons, enfranchisements at common law have been largely 
superseded by enfranchisements under the Copyhold Acts. 

(B) Enfraivclmememts nnd^er the Copyhold Act, 1894. — Secondly, as regards 
enfranchisements under the Copyhold Acts. These enfranchisements are 
(uther voluntary or compulsory, i.e, either pursuant to an agreement between 
the lord and the tenant, or merely pursuant to a notice given by either to 
the other requiring an enfranchisement. These enfranchisements were 
first authorised, where voluntary, by the Copyhold Act, 1841, 4 & 5 
Viet. c. 35 ; and, where compulsory, by the Copyhold Act, 1852, 15 & 16 
Viet. c. 51 ; and the Copyhold Acts, which prior to the Copyhold Act, 1894, 
were in force were the Copyhold Acts, 1841, 1853, 1858 (21 & 22 Viet, 
c. 94), and 1887 (50 & 61 Viet. c. 73). But all such enfranchisements are 
now effected under the Copyhold Act, 1894, alone (57 & 58 Viet. c. 46), 
which last-mentioned Act has embodiedj^with numerous.simplifications) all 
the provisions relative to enfranchisements that were theretofore contained 
in the prior Copyhold Acts, besides certain other provisions also contained 
in the prior Acts; and it is now required by the Copyhold Act, 1894, 
that every enfranchisement, whether voluntary or compulsory, shall be 
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:fianctioAed by the Board of Agriculture; and where the enfranchieement 
is voluntary it is effected by a deed, and where it is compulsory it is 
effected by an award. And under the Act, lords entitled for limited estates 
and tenants entitled for limited estates are authorised respectively to 
make and to accept enfranchisements; and upon any such enfranchise- 
ment, whether voluntary or compulsory, the tenant for a limited estate 
who pays the whole enfranchisement consideration or the whole costs 
is entitled to charge the enfranchised tenement with the capital sum so 
expended by him, so that he is eventually recouped the whole of such 
expenditure, laying only, in the meantime, the interest on the charge. Also, 
the enfranchisement is and remains valid and eflective, irresjiectively of 
the lord’s title to the manor, and although that title should afterwards be 
evicted ; and the enfranchisement is in no way aflected by the mortgages 
or cliarges which affect tlie manor, — so that there is no need in any case 
to investigate the lord’s title at all. Also, the enfranchisement does not 
defeat or destroy the right of common — which needs not tlierefore to be 
expressly regranted or recreated ; and the enfranchisement does not })ass 
to tlie tenant or include (unless where the deed or award of enfranchise- 
ment expresses that it does include) the mines and minerals, — so that there 
is no occasion in the deed or in the award to expressly except and reserve 
the mines and minerals to the lord. Also, the right of escheat is, by the 
express provisiona of the Act, reserved to the lord, in case an escheat 
should afterwards hap])en of the enfranchised tenement. 

Upon a compulsory enfranchisement, the enfranchisement consideration 
may be either a lump sum payable at once or (at the option of the tenant) 
a rent charge in perpetuity — iind the rent charge may be afterwards 
redeemed by the tenant; and upon a voluntary enfranchisement, the 
enfranchiseinent considfjration may be either such lump sum as aforesaid 
or sucli per})etual rent cliarge as aforesaid — according as sliall have been 
agreed ; or it may, subject to certain restrictions imposed by the Act, 
be a conveyance to the lord of other lands, or of mines and minerals, or 
of the tenant’s rights in or over the waste lands of the manor. 

And whether the enf ranch isement is voluntary or is compulsory, the 
effect of it, once it is completed, is, to render tlie land of freehold teniire, 
liolden (like ancient freehold lands are holden) of the lord of the manor, 
with the incident of escheat annexed, but otherwise freed and dis- 
charged of and from all customary rules of descent, and of and from all 
(if any) customs as to dower (or freebench), or as to the husband’s curtesy 
(istate, and of and from all other customs whatever ; and the enfranchised 
land becomes thenceforward subject only to the rules of descent that are 
applicable to freehold lands, and to the ordinary law as to dower and as to 
the curtesy estate; and all the old disadvantages attaching to tlie copy- 
hold tenure (including the old restrictions upon the leasing of the tenement, 
and upon the user of the tenement, or as regards committing waste 
thereon) are wholly discharged, uidess when they (or any of them) are 
expressly continued in or by the enfranchisement deed or enfranchiseinent 
award. And the tenement, when enfranchised, is held by and aticording 
to the title thereto prior to the enfranchisement ; and any mortgages upon 
or leases of the copyhold tenement become mortgages upon and leases of 
the enfranchised tenement ; and any limitations existing in the copyhold 
tenement priof to its enfranfthisement become limitations also of the 
substituted freehold tenement. 

2. Commutatiom . — ^As regards commutations — as effected under the 
earlier Copyhold Acts — these were either general or particular, — lieing 
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general when they applied to all the copyhold lands within the^manor, 
and being particular when they were only of the copyhold lands of a single 
tenant ; and these commutations were by agreement in every case, and the 
agreement itself, without more, operated to eflect the commutation; but 
the eflect of a commutation was very different from the effect of an 
enfranchisement — for by the commutation (wliether general or particular) 
the old rents, fines, and heriots were discharged — the lands becoming subject 
in lieu tliereof to either a commutation rent charge or a commutation fine, 
according as had been agreed ; and the timber became the tenant^s ; but 
otherwise the lands continued to be held by copy, and were conveyed by sur- 
render and admittance as before, and they remained parcel of the manor as 
before — discharged nevertheless of and from all customary modes of descent, 
and of and from all (if any) customs as to freebench or as to^ the husband’s 
curtesy estate, l)ecoming in these particulars sulyect to the ordinary law. 

3. Mi^ellaneous Statutory EnfrancJmements, — Enfranchisements might 
also be and still may l)e effected under various other Acts, unconnected (or 
only distantly connected) with the Copyhold Acts, under the Settled 
Estates Act, 1877 ; under the Settled Land Act, 1882; and (in the case of 
Clmrch lands) under the Ecclesiastical Leasing Acts, 1851 and 1854 — or 
under the Statutes 5 & 6 Viet. c. 108, 21 & 22 Viet. c. 57, and 24 & 25 
Viet. c. 105 — or under the Glebe Lands Act, 1888; and (in the case of 
University and College lands) under the Statutes 21 & 22 Viet. c. 44, and 43 
& 44 Viet. c. 46 ; and (in the case of Crown lands) under the Statute 10 
Geo. IV. c. 50 ; and (in the case of lluchy of Diiicaster lands) under the 
Statutes 19 Geo, iii. c. 45, and 27 Geo. ill. c. 34 ; and (in the case of Duchy 
of Cornwall lands) under the Statutes 7 & 8 Viet. cc. 65 and 105 ; and (in 
the case of lands taken compulsorily or by agreement by public companies 
or otlier public l)odies and for public purposes) under the Lands Clauses 
Consolidation Act, 1848. Also, in many other Acts there will be found 
inserted provisions of an incidental character providing for the enfranchise- 
ment of the lands therein expressed to be thereby dealt with. 

[Authorities, — The authorities bearing upon the subject of copyholds 
are — Gilbert on Tenures, 5th ed., by Watkins, 1824; Watkins on Copy- 
holds, 4th ed., by Coventry, 1825 ; Elton on Copyholds, 2nd ed., 1893 ; 
Scriven on Copyholds, 4th ed., by Stalman, 1846, and 7th ed., by Brown, 
1896 ; and Brown on Enfranchisements, 2nd ed., 1895. See also Bacon’s 
Ah'idgment, Comyn’s Abridgment, Viner’s Abridgment, title “ Copyhdld ” ; 
Coke’s Complete Copyholder ; Co. Litt. ; the Co})yhold Cases in the Keports 
(Coke’s Keports) ; Kitchyn ; Caltliorpe ; Cruise ; Scroggs ; and House.] 
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Meaiiing of ^^CopyrighC — The word "copyright” is used in a variety of 
senses. In its strict sense it denotes the right given by statute to the 
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’^nthon^ of published works to prevent anj unauthorised republioation of 
copies ” or such works. The name is sometimes given to the common 
ilaw right of the author of unpublished works to prevent any publication of 
'them without the author’s permission. It is applied also, but improperly, 
to the sole right of dramatic or musical representation conferred by statute 
on the autliors of plays and musical compositions — a right quite distinct 
from the copyright in the play or piece of music regarded as a book. The 
latter right existed long before the other was created by statute. 

In what Works it exists, — No copyright, or legal right of any kind, 
exists in works of an immoral, indecent, blasphemous, treasonable, 
seditious, or libellous character ; but in the case of every innocent work of 
literature and art a copyright may now be said to exist. It exists in the 
case of books (including under that title, periodicals, magazines, and dramatic 
and musical compositions), in the cases of prints, paintings, drawings, and 
photographs, sculpture, models, casts, and busts ; also in the case of designs 
for works of ornament or utility. . ^ 

Unpublished Works, — Before dealing with tlie nature, duration, and 
conditions of the right conferred by statute in each of these cases, a few 
words may be devoted to what is popularly known as “ copyright Defore 
publication.” 

A person may write (books or letters), or sketch or draw, or compose 
a drama or musical work, without any intention of publishing his work 
to the world. In such case he has a legally enforceable right to 
prevent any other person doing so without his consent (see Exchange 
Telegraph Co, v. Gregory & Co,, [1896] 1 Q. B. 147). The far-reaching 
nature of this right is exemplified by the case of PHnee Albert v. Stra'iige 
(1848, 2 De G. & Sm. 652), where the defendant was held disentitled to 
publish even a catalogue of drawings and etchings made by certain meniliers 
of the lioyal Family for their private pleasure (see also Queensberry v. 
Shebbeare, 1758, 2 Eden, 329 ; Thompson v. Stanhope, 1774, Amb. 737). And 
the recipient of letters can only justify an unauthorised publication of them 
by showing that the publication is in some way necessary to the vindication 
of his character {Pope v. Curl, 1741, 2 Atk. 342 ; Palin v. Gathcrcole, 1844, 
1 Coll. 565 ; Perceval v. Phipps, 1813, 2 Ves. & Bea. 27 ; 13 II. E. 1). 

This so-called copyright before publication exists quite independently 
of statute. But in one case — that of lectures — a statutory right is con- 
ferred* by 5 & 6 Will. IV. c. 65,' on the observance of certain conditions. 
Thougli the Act expressly excludes from its provisions lectures delivered 
in a university, public school or college, or on any public foundation, or by 
anyone in virtue of any gift or endowment, the common law right to pre- 
vent the unauthorised publication of such lectures seems to remain 
unimpaired (see the judgments in Caird v. Sivu, 1887, 12 App. Cas. 326), 
that is, in all cases where the circumstances under which they are delivered 
would raise an implied contract on, the part of tlie audience not to publish 
them (see Abernethy v. Hutchinson, 1825, 1 Ha. & Tw. 28 ; Nicols v. Pitman, 
26 Ch. D. 374). 

Who may Possess Copyright, — One other preliminary point remains to 
to be considered, viz. what persons are qualified to acciuire a copyright. 
So far as express decision has hitherto gone, the right can only be acquired 
by those persons who, at the time of publication, owe allegiance either of a 
permanent or tehiporary character to the sovereign of these realms, i,e, 
British subjects wherever resident, and such alien authors as, at the time of 
publication, are resident in some portion of the sovereign’s dominions. 
But the better opinion now is that an alien may acquire the right by first 
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publiBhing his work in the United Xingdom, though not resident in any 
part of the soverei^’s dominions at the time of publication (see the judg- 
ments of Lords Cairns and Westbury in the case of Routledge v. Lowe, 1868, 
L R 3 H. L. 100 ; and s. 2 of 33 Viet. c. 14). 

First publication in the United Kingdom is essential even in the case 
of British subjects. If they first publish elsewhere they have no rights 
other than such as may be acquired under tlie International Copyright 
Acts by any foreigner (7 & 8 Viet. c. 12, s. 19). But a simultaneous 
publiciation abroad and here will not deprive a person of cojjyright {Buxton 
V. James, 1851, 5 De G. & Sm. 80). 

Books. 

Copyright in Boolcs, — A copyright is conferred by 5 & 6 Viet. c. 45 on 
the author of every published book, including under tliat word every 
volume, part or division of a volume, pamxAlet, sheet of letterpress, sheet 
of music, map, chart, or plan separately published (s. 2 ; Johnson v. Newnes, 
[1894] 3 Ch. 669). 

Copyright is defined to be the “ sole and exclusive liberty of printing or 
otherwise multiplying copies of any subject ” to which the word is in the 
Act applied (s. 2). 

The copyright of a book published in the lifetime of the author endures 
for his lifetime and seven years after his death, or for forty-two years, 
whichever is the longer term. If the work is first published after his 
death, the copyright endures for forty-two years from the time of first 
publicjation (s. 2.) 

Copyright extends to all the British dominions. But the Act of 10 & 
11 Viet. c. 95 enabled the Crown to suspend, by Order in Council, the pro- 
hibitions against importing, selling, etc., foreign reprints of books first 
published in the United Kingdom, in the case of such colonies as made 
Acts or ordinances deemed by the Crown sutticieiit for the protection of 
British authors. 

It is not necessary that the book should possess a literary character or form. 
Calendars, itineraries, dictionaries, directories, telegraph codes, illustrated 
catalogues, lists of Stock Exchange prices, and newspapers have all been 
held to be books within the j)rotection of the Act {Matthewson v. Stock- 
dale, 1806, 12 Ves. 276 ; Maple v. J%inior A, and N, Stores, 1882, 21 Ch. U. 
639 ; Cary v. Faden, 1799, 5 Ves. 23 ; Spiers v. Brown, 1858, 6 W. R 
352 ; Kelly v. Morris, 1866, L. R 1 Eq. 697 ; Morris v. Wright, 1870, 5 Ch. 
279 ; Longman v. Winchester, 1809, 16 Ves. 269 ; Exchange Telegraph Co, v. 
Gregory, [1896] 1 Q. B. 147 ; Walter y, Homee, 1881 , 17 Cli. D. 708). But where 
tlie ])ublication is one utterly devoid of literary value, protection is refused, 
as in the case of mere advertisements, cricket scoring-sheets, and such 
like (see Fage v. Wisden, 1869, 20 L. T. 435 ; Bavh v. Comitte, 1885, 52 
L. T. 539 ; Chilton v. Progress Printing Co,, [1895] 2 Ch. 29 ; Hollinrake 
V. Tnmvell, [1894] 3 Ch.'420; CvMcy, Marks, 1882, 52 L. J. Ch. 107; 
Schove V. Schminke, 1886, 33 Ch. D. 546). 

Although the materials of which a book consists may be open to all 
the world, every person is entitled to a copyright in his own peculiar 
selection or arrangement of those materials. So also a man is entitled to a 
copyright in his translation of a foreign work (not protected from transla- 
tion by the International Copyright Act),*though it is opeh to anyone else 
to publish an independent translation of his own ( Wyatt v. Barnard, 1814, 
3 Ves. & Bea. 77). 

Each really new edition of a book, which is not a mere reprint of the 
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original, is regarded as a new work (see per Cotton, LJ., in Thomas v. 
TttrTier, 1887, 33 Ch. D. 292), and a fresh term of copyright begins to run 
from the date of its publication, at least so far as the new matter is 
concerned. 

Registration, — Registration at Stationers* Hall is not necessary to the 
existence of copyright ; it is only a condition precedent to the right to sue 
for infringement (5 & 6 Viet. c. 45, s. 24) ; and the registration may take 
place after the infringement has occurred. 

The registration must state (1) the title of the book; (2) the time of 
first publication ; (3) the name and place of abode of the publisher ; (4) the 
name and place of abode of the proprietor of the copyright (s. 13). 

Registration in the name of a mere agent or nominee of the proprietor 
of the copyright is not sufficient {Petty v. Taylor^ [1897] 1 Ch. 465 ; 
London PHnting Allianee v. Gox^ [1891] 3 Ch. 291), though registration 
in the name of a trustee in whom the copyriglit is vested would be {id,). 
It would seem sufficient in the case of a })ubliBhing firm to give, as the 
place of abode, the place where their business is carried on (piu* Field, J., 
Nottage v. Jackson, 1884, 49 L. T. 340). 

The registration must be correct in all particulars. Several actions 
have failed by reason of slight and what might appear unimportant errors in 
the registration. It would be a desirable amendment of the law to make 
fatal such errors only as could be shown to have misled the defendant. 

It appears doubtful whether it is necessary for an assignee to register 
before suing. 

Each new edition of a book must be registered if it is intended to sue 
for a piracy of it {Murray v. Rogue, 1852, 1 Drew. 365). 

Certified copies of the entries at Stationers* Hall araprirnd facie proof of 
what they purport to be (s. 11). 

Delivery of Copies, — The Act requires (under a penalty) tlie delivery of 
a copy of every published book to the British Museum, and to certain 
libraries (ss. 6-10) ; but neglect of this duty does not aficct the author’s 
copyright. 

Crown and College Copyright, — The Crown jiossesscs, jointly with the 
Universities of Oxford and Candjridge, the exclusive right of printing, 
publishing, and selling copies of the Bible and tlie Book of C/ominon Prayer. 

The Crown also possessed the exclusive right of printing and jjublishing 
Acts of Parliament ; but this Tight seems to be now abandoned (see the 
Treasury Minute of 31st August 1887). 

The Crown copyright is not infringed by publishing any of these works 
with notes. 

The Crown still asserts its right to the exclusive jmblication of charts 
and ordnance maps, and in th(* case of such works as the Rolls publica- 
tions, State trials, and the Board (jf Trade Journal (see the Treasury 
Minute above referred to). 

There is no limit to the duration of Crown copyright. 

Periodicals, — All periodicals are “books” within the meaning of the 
Act 5 & 6 Viet. c. 45; but the law with respect to them is,® in some 
respects, peculiar. 

The proprietor of the periodical possesses the copyright in such parts 
of it only as have been composed on the terms that the copyright therein 
shall belong to him, and which* he has actually paid for (s. 18). 

The Courts have in some cases implied these “ terms ” {Sweet v. Penning, 
1855, 16 C. B. 459 ; cp. the judgments in Lamb v. Evans, [1893] 1 Ch. 218), 
but in other cases have required express proof of them ( Walter v. Hoive, 
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1881, 17 Ch. D. 708; Trade Avxiliary Co. v. MiddleSmough Am(^ 
1889, 40 Oh. D. 425). 

The copyright in all articles so composed for the proprietor of the 
periodical is to belong to him only for the term of twenty-eight years: 
after that period it is to revert to the authors for the remainder of the 
term given by the Act in the case of books (s. 18). 

And the proprietor of the periodical is not entitled to publish any 
contribution in a separate form without the consent of the writer {id. ; see 
Maylwu) v. Maxwell^ 1860, 1 John. & H. 312; Smith v. Johnson, 1863, 4 
Gitt*. 632). 

A contributor who expressly reserves to himself the right to publish his 
composition in a separate form is entitled to the copyright in it, without 
prejudice to the right of the proprietor of the periodical (s. 1,8) ; but with- 
out such reservation he cannot republish within the twenty-eight years 
without the consent of the proprietor of the periodical (Hildesheimer y. 
Dunn, 1891, 64 L. T. 452). 

In the case of periodicals it is sufficient to register the first volume, 
number, or part (s. 19). 

Newspapers come under this heading (see Walter v. Howe, ubi supra). 

Engravings or Prints. 

The Acts of 8 Geo. ii. c. 13, 7 Geo. in. c. 38, and 17 Geo. ill. c. 57 (ex- 
tended to Ireland by 6 & 7 Will. iv. c. 59, s. 2), taken together, confer a 
copyright in any print engraved, etched, or worked in mezzotinto or ehiaro- 
oscuro. 

But every such engraving or print must (1) have been engraved, etched, 
etc., in some part of Great Britain, and (2) must be truly engraved with 
the name of the proprietor on each plate and printed on every such print 
(8 Geo. II. c. 13). These words were at one time thought to be merely 
directory, but the later cases have decided that without a strict observance 
of them no copyright exists {Brookes v. Cock, 1835, 3 Ad. & E. 138 ; 
Neioton v. Cowie, 1827, 4 Bing. 234). 

The latter requisite is not necessary for tlie j^rotection of engravings 
forming part of a book as illustrations {Boyne v. Hoidston, 1852, 5 Ue G. 
& Sm. 267 ; Maple v. Junior Army and Navy Stores, 1882, 21 Ch. II. 369). 

The copyright is conferred upon the person who has invented or de- 
signed, graved, etched, or worked, whether from his own work or not, or who 
has engraved or caused to be engraved (see Stannard v. Harrison, 1871, 24 
L. T. 570). 

Provided the name or one of the names engraved be in fact that of the 
proprietor, it is not necessary that he should be described as such ; he may 
even be erroneously described, not as proprietor, but as publisher {Graves 
V. Ashford, 1867, L. R 2 C. P. 421 ; Newton v. Cowie, 1827, 4 Bing. 234; 
Blackwell v. Harper, 1740, 2 Atk. 93). 

The copyright endures for twenty-eight years from the day of first 
publication (7 Geo. iii. c. 38, s. 7). 

The provisions of the above-mentioned Acts were, by 15 & 16 Viet, 
c. 12, made applicable to prints “ taken by lithography or any other process 
by which prints or impressions of drawings or designs are capable of being 
multiplied indefinitely.” 

No Act requires the registration of engraVings or prints a6 a preliminary 
to suing or otherwise. 

Maps were at one time regarded as engravings or prints, but the law 
would seem to have been altered by the definition of “ book” given in 5 & 
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6 Victf. c. 45, s. 2 {antCy p. 394), so that it would now be unsafe to leave them 
unregistered in case of proceedings for piracy (see per James and Mellish, 
LLJ., in Stannard v. Lee, 1871, 6 Ck 349). 

ScuLi>TURE, Models, and Busts. 

The Act of 54 Geo. in. c. 56 confers a copyright on the authors of 
new and original sculptures, models, copies, or casts, provided that the 
proprietor or proprietors do cause his or their name or names, with the 
date, to be put on every such sculpture, etc., before it is put forth or 
published (s. 6). 

The copyright lasts for fourteen years from the first ]>utting forth or 
publishing, with an additional term of fourteen years to the original 
author, if he js alive at the expiration of the former term (id,). 

No enactment rec^uires registration. 

Taintings, Drawings, and PiioTociRAPiis. 

The Act of 25 & 26 Viet. c. 68 first conferred a coj)yright on the 
authors of original paintings, drawings, and photographs. 

Every painting, drawing, or photograph is an original one if taken by 
independent effort from a non-copyright subject ; but the copyright which 
exists in every such painting, etc., is not to prevent any other person from 
similarly painting, drawing, or photogi^aphing tlie same subject by inde- 
pendent effort (s. 2). 

If the painting, drawing, or photograph be made for or on behalf of any 
other person for a good or valuable consideration, the copyright belongs to 
such person (s. 1). See Melville v. Mirror of Life Co.y [1895] 2 Ch. 531 ; 
Petty V. Taylovy [1897] 1 Ch. 465. 

Ilut a purchaser or assignee from the original author is not entitled to 
the copyright unless it is conferred on him by writing. Neither in such a 
case does the author retain the copyright unless he expressly reserves it to 
himself by agreement in writing (s. 1). If neither of these things is done, . 
the copyright ceases to exist. 

The copyright endures for the life of the author and seven years after 
his death (s. 1). 

Where several persons assist in the taking of a photograph we have no 
clear guide in determining which of them is the author.” See an attem])ted 
defiftition by Lord Esher, M. li, in Nottaye v. e/arfeort, 1883, 11 Q. B. 1). 
633; and cp. Kenrick v. LawrcmCy 1890, 25 Q B. 1). 106; and Melville 
V. Mirror of Life Co.y [1895] 2 Ch. 531, A firm or company, though the 
common employer of all these imrsons, cannot be regarded as such author 
(Nottaye v. Jaclcsoiiy uhi supra). 

Paintings, drawings, and photographs should be registered at once, as 
(unlike the case of books) no legal proceeding can be taken in respect of 
anything done before registration (s. 4). But the copyright exists, and 
may be transferred and retransferred l)efore registration (per Lord Esher, 
M. R, Tuck V. Priestery 1887, 19 Q. B. D. 636). 

The.^ntry at Stationers' Hall must give the name and place of^aliode of 
the author, together with a short descrij)tion of the nature and subject of 
the work (s. 4). A sketch, outline, or photograph may also be added if 
desired (id.). 

In the case* of a firm it is *enough to register the firm's name, without 
giving the names of the partners (Bock y. LazaruSy 1872, L. R 15 Eq. 104); 
arid the “ place of abode '* is sufficiently described by giving the firm's place 
of business (per Field, J., Nottage v, JacksoUy 1883, 49 L. T. 339). 
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Any person “ aggrieved ” may apply to have the registration varied or 
expunged (s. 5). A person " aggrieved ” is someone setting up a right in- 
consistent with that of the person registered — ^having some substantirf (and 
not merely technical) objection — one going to the merits of the registered 
proprietor’s title (per Blackburn andHannen, JJ., Grave's case, 1869, L. B. 
4 Q. B. 724). 

As to the sufficiency of the “short description ” of the nature and subject 
of the work, see the judgments in Ex parte Beal, 1868, 9 B. & S. 395. 

Designs. 

Copyriglit in designs (which must be new and original, see In re Clarke's 
[1896] 2 Ch; 38) can only be acquired by obtaining registration of 

them. 

For this purjiosc application must be made to the Comptroller in the 
manner provided by the Act of 46 & 47 Viet. c. 57 (Parts III. and V.), which 
repeals all previous legislation on the subject. 

Any detfiiled exposition of the minute directory provisions of this Act, 
or of the Designs Buies, 1883, would be unsiiited to the present publication. 

An appeal lies to the Board of Trade from the refusal of the Comptroller 
to register. 

The registered j)roprietor has a copyright enduring for five years from 
the date of registnition. 

The requisites to copyright are the following :—(l) The design must 
be new and original ; (2) it must be registered ; (3) neither it nor any 
article to which it is applied must have been previously exhibited, nor any 
description of it })ublished otherwise than as allowed by sec. 57 ; (4) before 
sale the prescribed number of exact representations or specimens must be 
furnished to the Comptroller. 

As to the marking before sale of any articles to which a registered design 
has been applied and the consequence of not so applying it, see sec. 51, and 
r. 32. 

A body corporate may be registered as proprietor by its corporate name 
(r. 27). 

•The High Court may, on the applicn.tion of any person aggrieved, order 
any entry on the register to be varied or expunged (s. 90). See Designs. 

Eight of Diiamatic and Musical llEruESENTATioN. • 

A drama or musical composition is a “book”; and, regarded as such, 
everything already said as to the copyright in books applies to each of 
them (see Baeh v. Loiyjman, 1777, 2 Cowp. 623). 

A puWic performance of a drama or musical composition is not an 
infringement of the copyright in it {Murray v. Elliston, 1822, 5 Barn. & 
Aid. 657; 24 B. B. 519; Coleman v. Wathen, 1793, 5 T. B. 245); and 
down to the year 1833 the author had no means of preventing the public 
performance of his work. A new right was conferred upon him — witli 
respect to dramas — in that year by the Act of 3 Will. iv. c. 15, viz. the 
sole right of representing his dramatic piece at any place of dramatic 
entertainment ; a right extended to musical compositions by 5 & 6 Viet, 
c. 45, s. 20, without the restrictive words, “at any place of dramatic 
entertainment” (see Wall v. Taylor , 1882, 11 Q. B. D. 102). 

This right is not affected by the publication as a book the dramatic 
or musical composition (C%a^cK v. Boosey, 1882, 21 Ch. D. 232). 

In the case of musical compositions a later Act (45 & 46 Viet. c. 40) 
requires the proprietor of this exclusive right to print on the title-page of 
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. every f^ublished copy of the composition a notice to the effect that the 
right of public representation or performance is reserved. As to the con- 
flequence of not doing so, see Fuller v. Blackpool Winter Gardens, etc,, Co,, 
[1895] 2 Q. B. 429. 

The sole right of dramatic or musical representation or performance is 
of equal duration with the term of an author’s copyright in books, i,e, the 
author’s lifetime and seven more years if they together amount to or 
exceed forty-two years; if they do not, then it endures for the term of 
forty-two years from the date of first public representation or performance 
(5 & 6 Viet. c. 45, s. 20). 

Registration is not necessary either as a preliminary to suing or otherwise, 
so far as the sole right of dramatic representation is concerned. Notwith- 
standing the decision in Russell v. Smith (\S4H, 12 Q. R. 237), it is doubtful, 
on the construction of sec. 24 of 5 & (> Viet. c. 45, whether the same thing 
can be said with reference to the sole right of musical performance. 

As to what constitutes a dramatic piece, the following cases may be 
consulted: Lee v. Simpson, 1847, 3 C. B. 871; Russell v. Smith, 1848, 12 
Q. B. 217 ; Fuller v. Blackpool Winter Gardens, etc., Co,, [1895] 2 Q. 1>. 429. 

TlO\NSFKll OK CoPYlUOilT. 

The transfer of copyright maybe effected either (1) by operation of law, 
or (2) by voluntaiy assignment. 

(1) Copyriglit is j)ersonal property (5 & G Viet. c.. 45, s. 25), and may be 
bequeathed by will. Iji case of intestacy it devolves upf)n the personal 
representative or representatives of proprietor. In case of the ownei’’s 
bankruj)tcy it vests in tlie trustee for his creditors {Mawman v. I'egfj, 
2 Russ. 392 ; Longman v. Trqp, 1826, 2 Bos. & Pul. 67 ; 9 R. R. 617). 

The copyright in the various parts of an encyclopjcdia, review, etc-., 
vests, without assignment, in the proprietor, wliere they have been coinposecl 
on the terms that the copyright should belong to him, and where tliey have 
been paid for (5 & 6 Viet. c. 45, s. 18). And the (copyright in a painting, 
drawing, or negative of a photograph executed for another person for a 
valuable consideration, vests in such person without assignment (25 & 
26 Viet. c. 68, s. 1). 

(2) Assignment. — (Jo])yright may be assigned for jmrt of its duration ; 
but thougli divisible as to time it is not divisible as to locality (see the 
judgiflents in Jejferys v. Booscg, 1854, 4 H. L. 815). A licence by the 
proprietor of the sole right of dramatic or musical representation may, 
however, be locally limited. 

The copyright in books may be assigned either {a) by writing, or 
(6) by an entry of assiguinciit in the btiok of registry at Stationers’ Hall 
in accordance with the ])rovisions of sec. 13 of 5^6 Vic.t. c.. 45. When 
assigned by writing, the document need not be under seal or attested by 
witnesses {Oumherland v. Copeland, 1862, 1 H. & C. 194). 

An assignment of tlie copyright in prints or engravings seems to re(iuire 
a writing signed by the proprietor with his own name, in the presence of 
and attested by two or more credible witnesses (17 Geo. in. c. 57). • 

The copyright in works of sculpture (*an only be assigned by deed signed 
by the proprietor in the iiresence of, and attested by, two or more witnesses 
(54 Geo. III. c. 156, s. 4). 

In the case •of paintings, dAwings, or photographs, an assignment of 
copyright must be by some note or memorandum in writing signed by the 
proprietor, or by his agent appointed for that purpose in writing (25 & 26 
Viet. c. 68, s. 3). 
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The copyright in designs was, under the repealed Acts, transfeiUble by 
writing. The present Act (46 & 47 Viet. c. 57) contains no provision on 
the subject. 

The sole right of dramatic or musical representation requires a writing 
for its assignment {SJiepherd v. Conquest, 1866, 17 C. B. 427). 

An assignment of the copyright in a book consisting of or containing 
a dramatic or musical composition does not carry with it the right of 
representation or performance (5 & 6 Viet. c. 45, s. 22). 

A licence to perform must be in writing (3 Will. iv. c. 15, s. 2). 

Infringement of Copyright. 

Books. — The copyright in books is infringed by any such unauthorised 
reproduction of the pirated work as interferes with the profit and enjoy- 
ment which the proprietor derives from it. 

A reproduction for gratuitous distribution is as much an infringement 
as one for pecuniary profit {Novello v. Sudlow, 1852, 12 C. B. 177). But a 
public recitation of a work is not an infringement of the copyright in it 
{Coleman v. Wathen, 1793, 5 T. E. 245). 

A bond fide abridgment does not constitute an infringement of copyright 
{Gryles V. Wilcox, 1740, 2 Atk. 145 ; Tonson v. Walkner, 1739, 2 Atk. 143) ; 
that is, a work containing substantial condensation of the materials and 
intellectual labour and judgment (see Lofft’s Eep. 775, and Read v. Hodges 
referred to, 1740, 3 Swans. 679). But this does not apply to works of fiction 
{Dickens v. Lee, 1844, 8 Jur. 183). Legal digests are regarded in the same 
way as abridgments. 

And the addition of hoTid fide notes or comments may justify the 
republication of another *8 work where — in the language of Lord Ellen- 
borough — the object is to convey to the jmblic the notes and observations 
fairly, and not merely to colour the publication of the original work, and 
make the notes and observations a pretext for pirating it {Cary v. Kearsley, 
4 Esp. 169; cp, Campbell v. Scott, 1842, 11 Sim. 31, where the disproportion 
between the quantity of the notes and that of the original work induced the 
Court to hold that a piracy had been committed). 

Quotation from the work of another is also allowable, provided it be 
not excessive (see Pike v. Nicholas, 1870, L. J. Ch. 529 ; L. K. 5 Ch. 
251 ; cp. Roworth v. Wilkes, 1807, 1 Camp. 94 ; 10 E. E. 642). And, as 
observed by Lord Cottenham {Bramvell v. Holcomb, 1836, 3 Myl. •& Cr. 
738), not only quantity but value must be looked at ; for one writer miglit 
take all the vital part of another’s work, though only a small quantity of it. 

The question of piracy is always one of fact to be determined with 
reference to the particular circumstances of each individual case. 

An animus furandi is not essential to piracy. It is enough that the 
work complained of is, in substance, a copy, whereby a work vested in 
another is prejudiced (Lord Ellenborough in 1 Camp. 98 ; Wood, V.O., in 
Scott V. Stanford, 1867, L. E. 3 Eq. 718). 

Where the materials of which a work consists are open to all the world 
— as iif the cases of directories, dictionaries, charts, itineraries, calendars, etc. 
— it is allowable for any person to publish an independent arrangement of 
them. But it is piracy merely to copy the arrangement published by 
another person {Morris v. Wright, 1870, L. E. 5 Ch. 279 ; Pike v. Nicholas, 
1869, L E. 6 Ch. 251). The piracy is fre^^uently discoverfed by the repro- 
duction of errors or misprints — a fact which furnishes irresistible evidence 
of a servile copying. 

A retranslation into English of a foreign translation of an English 
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work is an infringement of the copyright in such work {Murray v. Bogm, 
1852, 1 Drew. 353). 

The copyright in a drama may be infringed by the publication of 
another drama, though the latter be founded on a novel into which the 
original drama had iSen expanded {Reads v. Lacy, 1861, 1 John. & H. 527). 
But if the novel had been published first the case might be different 
{Toole V. Young, 1874, L. II. 9 Q. B. 523). 

Though the performance of a drama founded on a novel is not an 
infringement of the copyright in the novel, the publication of the drama 
as a book may amount to such an infringement {Tindey v. Lacy, 1863, 
1 Hem. & M. 747). And where a drama reproduced verhatini considerable 
passages from the novel, Stirling, J., ordered the defendant to deliver up for 
cancellation all-copiesof it in his possession or power {Warm v. Seehohm, 
1888, 39 Ch. D. 73). 

Where prints form part of a book they are within the protection afforded 
to books {Bogus v. Houlston, 1852, 5 T)e G. & Sm. 267 ; Bradhnry v. Holton, 
1872, L. E. 8 Ex. 1). 

All published musical pieces (with or without words) are books within 
the meaning of 5 & 6 Viet. c. 45. It would be an infringement of the 
copyright in an opera to publish its airs in the form of quadrilles or waltzes 
{HAlmaine v. Boosey, 1835, 1 Y. & C. C. 289). 

The co]yyright in books may also be infringed by the importation into 
any part of the British dominions of any ])irated copy for stile or hire, 
or by knowingly selling, publishing, or offering for sale or hire, or 
having in possession for sale or hire any such pirated copy (5 & 6 Viet. c. 
45, 8. 17). 

The copyright in a book is not infringed by the application of its title 
to another work. But this, wlierever it would tend to mislead an ordinary 
purchaser, is, nevertheless, a legal wrong ; and in many cases the Courts 
have interfered to restrain the defendant from offering to the public a work 
so like the plaintiffs in title as to be likely to mislead a purchaser of 
ordinary intelligence into thinking that he was buying the plaintiff’s 
work. This, said James, L.J., is “ common law fraud, and can be redressed 
by ordinary common law remedies, wholly irrespective of any of the con- 
ditions or restrictions imposed by the Copyright Acts {Viclca v. Yvdes, 1881, 
18 Ch. D. 90). 

Periodicals. — Beriodicals, beihg “ books” within the meaning of the Acts, 
the copyright in them may be infringed in the same manner as that in 
other IBooks. 

But, further, the contributions of any author cannot be separately 
republished without his consent, even during the period (twenty-eight 
years) that the copyright may be vested in the proprietor of tlie periodical 
(5 & 6 Viet. c. 45, s. 18 ; ^milh v. Johnson, 1863, 4 Giff. 632). 

Engraviwjs and Lithographs. — The copyright in engravings and litlu»- 
graphs is infringed by in any manner copying them in whole or put, by 
varying, adding to or diminishing from the main design ; also by importing 
for sale, or causing or procuring to be published, sold, or otherwise disposed 
of, any copies engraved, etched, drawn, or designed in any part of Groat 
Britain, without the consent of the i)roprietor8 in writing, signed by them 
in the presence o(, and attested bj, two or more credible witnesses (17 Geo. 
III. c. 57). 

These provisions extend to lithographs (14 & 15 Viet. c. 12, s. 14). 

To constitute a piracy on the part of those who make copies, a guilty 
knowledge is requisite ; but in the case of those who sell, or import for sale, 

VOL. III. . 
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this is not neceseary ( West v. Fraims, 1822, 5 Barn. & Aid. 737 ; 2^4 B. R 
641). 

Though the author of an engraving of a print is entitled to prevent any- 
one else from copying his engraving, he cannot prevent an independent 
engraving of the original print or subject-matter. 

A small photograph of a large print may amount to a piracy of it 
{Gamhart v. Ball, 1863, 14 C. B. N. S. 742); but a pattern for wool 
work taken from a print would not be so regarded {Dicks v. Brooks, 1880, 
16 Ch. D. 35). And in a somewhat old case (decided before 25 & 26 Viet, 
c. 68, 8. 6), the making and publicly exhibiting for money a large painted 
diorainic copy of a print was held not to amount to an infringement of the 
copyright in it {Martin v. Wright, 1833, 6 Sim. 297). 

Where prints have been unlawfully struck off from the original plate, 
the sale of them does not amount to an infringement of copyright, though an 
action for damages might lie against the jjerson who so unlawfully struck 
them off {Murray v. Heath, 1831, 1 Barn. & Adol. 804). 

Sculpture, Models, and Busts. — The copyright in sculpture, models, and 
busts is infringed by making or importing, or causing to be made or 
imported, or exposed to sale, or otherwise disposed of, any pirated copy 
or cast, however made, to tjie detriment of the ])roprietor or proprietors 
(54 Geo. III. c. 56, s. 3). 

A iahleau vivant representation of a statue is not an infringement of 
copyright in the statue {Hanfstaengl v. Empire Theatre, [1894] 2 Ch. 1). 

Paintiwjs, Dravnngs, and Photographs. — The copyright in paintings, 
drawings, and photogra])hs is infringed by making, copying, colourably 
imitating, or otherwise multiplying them or the design thereof for sale, hire, 
exhibition, or distribution (25 & 26 Viet. c. 68, s. 6) ; also by importing, 
selling, letting to hire, exhibiting, or distributing any cojaes known to have 
been unlawfully made {;id.). 

As to the meaning of the words “or the design thereof,” see the 
judgments in Hanfstac/rujl v. Baines & Co., [1895] App. Ca,s. 20. 

The copyright is infringed by the sale or hire, after registration, of copies 
made abroad before registration {Tuck v. Priestcr, 1887, 19 Q. B. D. 
629). 

An unauthorised photograph of the engraving of a picture is an 
infringement of the copyright in the picture {Ex parte Beal, 1868, 9 B. & S. 
395). 

Besides the infringement of their copyriglit, the Act also forbids, under a 
penalty, other wrongs to which artists were exposed, viz. (1) fraudulently^ 
affixing any name, initials, or monogram ; (2) fraudulently selling or ex- 
hibiting, with the name, initials, or monogram affixed, of a person who did 
not execute the work; (3) fraudulently uttering copies or imitations of 
a work as having been executed by the author of the original work ; (4) 
fraudulently selling or publishing, during the life of the author, as and f or 
the unaltered work of such author, any })ainting, in which an alteration has 
been ijiade by any other person, or any copies of it (25 & 26 Viet, 
c, 68, s. 7). 

Iksigns, — The copyright in designs is infringed (1) by the unauthorised 
application of a design, or any fraudulent or obvious imitation of it, in 
the class or classes of goods in which bucI^ design is registered, for purposes 
of sale, to any article of manufacture or to any substance, artificial or 
natural, or partly artificial and partly natural; also (2) by publishing 
or exposing for sale any article of manufacture, or any substance to which 
such designer any fraudulent or obvious imitation of it, lias been so applied, 
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%ith knowledge that it has been so ap'jplied without the consent of the 
registered proprietor (46 & 47 Viet. c. 47, s. 58 ; Barper v. Wright & Butler, 

Co., [1896] 1 Ch. 142 ; In re darkens Beingn, [1896] 2 Ch. 38). 

Bight of Dramatic and Musical Per/oi^niance. ^The sole right of 
dramatic performance is infringed by representing or causing to bo 
represented, the drama, or any part thereof, without the proprietor's writtem 
consent, at any place of dramatic entertainment in any i)art of the British 
dominions (3 & 4 Will. iv. c. 15, s. 2). 

The consent may be given by an authorised agent (Moretan v. Copeland, 
1855, 16 C. B. 517). But a part-owner caiinot give authority without the 
consent of his co-owners {f^oiocll v. Head, 1879, 12 Ch. D. 686). 

The sole right of musical performance is infringed by any unauthorised 
performance or. representation of the musical composition (5 & 6 Viet, 
c. 45, 8. 20). 

To constitute an infringement of the sole right of dramatic representa- 
tion by representing merely a i)art of the drama, the part must be a 
material and substantial part {Chatterton v. Gave, 1878, 3 App. Cas. 483). 

In the case of dramatic compositions the unauthorised repress utatioiii 
in order to constitute an infringement of proprietary right, must i>o at some 
“ place of dramatic entertainment." But any place may on occasion become 
such, thougli ordinarily used for different purposes. Some judges appear 
to have thought that not only riiust the ])lace be public, but the representa- 
tion must also be for profit (Lord Coleridge, Duck v. Bates, 1884, 

12 Q. B. D. 79 ; and see the judgments in Rimcll v. Smith, 1848, 12 Q. B. 
217). But the element of profit is clearly not necessary ; for a rival com- 
pany by giving a gratis performance might do a still greater injury than by 
giving a performance for profit (see per Lord Esher, M. li., Duck v. Bates, 1884,, 

13 Q. B. 1). 846). It is not easy to define accurately what species of 
performance is prohibited by the statute. But it must be not merely a. 
“ domestic or internal” representation — a representation for the amusement 
of ones family or immediate friends; it must be a performance (not 
necessarily for profit) for the entertainment of the public as such, or a 
limited portion of tlie public (see the judgments of Lord Esher, M. R, and 
Bowen, L.J., in Duck v. Bates, nhi supra). 

In the case of musical compositions (not dramatic), the proprietary 
right is infringed by an unauthorised “ performance ” anyvdiere ( Wall v. 
Taylor and Wall y. ' Martin, 1883, 11 Q. B. D. 102); but what constitutes 
a “performance” is left in doubt. Singing or playing for one's own 
gratificiation is not a performance (see jjer Lord Esher, ihui^. Some element < 
of publicity seems necessary. 

The offence may be ccmimitted without any guilty knowledge on the 
part of the offender {Lee v. Simpson, 1847, 3 C. B. 883). 

The offence is not committe(l by a person who lets a room to others who 
give the entertainment, but who does not by liimself or his agent take any 
part in the performance {Russell v. Briant, 1849, 8 C. B. 836), even though, 
he receives as remuneration a proportion of the receipts {Lyons v. Knowles^. 
1863, 3 B. & S. 556). But a person who let his company of actibrs and 
actresses, with scenery, etc., to another person for a benefit performance, 
was held liable {Marsh v. Conquest, 1864, 35 L J. C. P. 319). 

51 & 62 Viet. c. 50, s. 3, now provides that the proprietor, tenant, or 
occupier of the place where an unauthorised performance of any musical 
'Composition takes place shall not be liable to any penalty or damages, 
unless be wilfully causes or permits such imautborised performance, 
knowing it to be unauthorised. 
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Bsmsdiss for Infringement. 

Books. — In the case of infringement of copyright in books, the pro- 
prietor has several remedies open to him. He may maintain (1) an 
action for damages, (2) an action for the recovery of pirated copies or 
damages for the detention or conversion thereof, (3) an action for an 
injunction, and he may claim all these remedies in the same action; 
(4) he may have the importation of pirated copies stopped at the Custom- 
house (see Customs). 

The remedy by special action for damages is given by sec. 15 of 5 & 6 
Viet. c. 45, in language which at first sight might seem to confine it 
to cases where the book had been " printed for sale, hire, or exportation.” 
But it was held in Novello v. Sudlow (1852, 12 C. B. 177) that this section 
did not take away the common law remedy by action where copies were 
multiplied by modes not enumerated in that section, e.g. where copies were 
made by lithography and gratuitously distributed. 

The proprietor may also, after demand thereof in writing, recover 
by action all copies unlawfully printed or imported, and damages for the 
' detention thereof in an action of detinue ; or he may recover damages in 
trover for the conversion thereof (s. 23). 

In an action for damages for infringement of copyright, the defendant 
must, on pleading, give notice in writing of any objections on which he 
means to rely ; and if he denies the petitioner’s authorship or proprietorship 
be must state the name of the author, proprietor, or first publisher, with the 
title of the work, and tlie time and place of first publication (s. 16). 
But this is not necessary in an action for detinue or trover of copies under 
sec. 23 {Hole v. Bradhv/nj, 1879, 12 Ch. I). 886). 

An objection to plaintifl'*8 title tliat some other person, whose name 
the defendant could not give, was the proprietor of the copyright, was held 
insufficient {Boosey v. Davidson, 1849, 4 Dow. & L. 147 ; but see the judg- 
ments in Boosey v. Purday, 1846, 10 Jur. 1088). 

Interrogatories may be delivered as in other actions. They have l)een 
. -iillowed as to the original sources from which the petitioner says that he 
drew his book {Kelly v. Hyman, 1869, 17 W. K. 399), and as to the number 
. of copies sold for a limited period before and after the date of infringement, 
for the purpose of enabling the defendant to pay into Court a sum sufficient 
to meet the damage sustained {Wright v. Goodlake, 1866, 13 L. T. 120). 

All proceedings must be commenced within twelve c*alendar months 
after the offence is committed (s. 26) ; but this enactment has l)een held 
not to be a bar to an action for an injunction to restrain the further 
printing or publishing of piratical copies {Hogg v. Scott, 1874, L. E. 18 Eq. 
444, following certain Scotch cases referred to therein). 

An injunction may be perpetual, or merely interlocutory. An 
interlocutory injunction is granted on the terms that the petitioner gives 
an undertaking as to damages. 

Where the work complained of is of a transitory nature — such as a 
calendar — the chief value of which depends on its appearing immediately, 
an interlocutory injunction will generally be refused; but the defendant 
may be ordered to keep an account of all copies sold {Spottimoode v. Clarke, 
1846, 2 Ph. Ch. 156 ; Medthewson v. Stockdale, 1806, 12 Ves. 275 ; Cox v. 
Land and Waier Journal Co., 1869, L. E. Eq. 324). 

Laches or acquiescence on the part oi the plaintiff will disentitle him to 
an injunction {Saunders v. Smith, 3 MyL & Cr. \ Bundell v. Murray, 1821, 
1 Jac. 311; 23 E. E. 75). And the Court will sometimes refuse one by 



7 COPYfilGHT • 406 

Tea 80 ^*of the maxim dc minimis {Bell v. Whitehead, 1839, 3 Jur. 68; 
Whittingham v. Wooler, 1817, 2 Swans. 428). 

Damages may be given either in addition to or in substitution for an 
injunction (21 & 22 Viet. c. 27, s. 2). 

The right to an account is ancillary to the right to an injunction 
(1 Kay, 417; Barry v. Stevens, 1862, 31 Beav. 258). 

The proprietor of copyright is also entitled to half the penalty of £10 
inflicted by sec. 17 for every offence against that section, viz. : on persons 
(a) importing pirated copies, or (ft) knowingly selling, publishing, or 
offering for sale any such copies, or (c) having them in possession for sale 
or hire — to be recovered by siimmai’y proceeding before justices. 

Every such copy becomes forfeited, and is to be seized and destroyed 
by the officer of Customs or Excise (s. 17). 

Engravings and The remedies for infringement of the copyright 

in engravings and prints are (1) by action for forfeiture and i)enalty, (2) by 
summary proceedings for the same, (3) by action for damages, (4) by action 
for injunction, which may he combined with a claim for damages. 

8 Geo. II. c. 13 inflicts the penalty of forfeiting the plates on which the 
prints have been copied, and every sheet on which they are copieii, to the 
proprietor of the original prints ; also the sum of five slullings for every 
pirated copy found in the offender's custody, either printed or published and 
exposed to /sale, or otherwise disposed of contrary to the intent of the Act — 
half to go to the Crown, and the other half to the person suing for it. 

Both the pecuniary penalty and the unlawful copies may be recovered,, 
either (1) by action, or (2) by summary proceeding before justices (25 & 26 
Viet. c. 68, 8. 8). 

A further remedy by action for damages is given by 17 Geo. ii. c. 57, 
in which it is not necessary to prove a guilty knowledge on the part of the 
defendant (JFest v. Francis, 1822, 5 Barn. & Aid. 737; 24 R R 541; 
Gamhart v. Sumner, 1859, 5 H. & N. 5). 

The double costs given by this Act are now taken away in all cases 
(5 & 6 Viet. c. 97). 

An action must be brought within six calendar months after the offence 
committed (7 Geo. in. c. 38). 

Sculpture, Models, and Busts, — The remedies are (1) action for damages, 
(2) injunction. 

All actions must be coninienced within six calendar months next after 
the discovery of the offence (54 Geo. in. c. 56, s. 5). 

Paintings, Draunmjs, and Photograjfhs, — The reiriedies for infringement 
are (1) by action, and (2) by summary proceeding before justices. 

An action may be brought (a) to recover damages, or (ft) penalties, 
together witli, in either case, all unlawful copies forfeited pursuant to the 
Act. The action may also claim an injunction and an account. 

The offender is to forfeit £10 for every one of the following offences : 

(1) without the consent of the copyright proprietor, repeating, copying, 
colourably imitating, or otherwise, for sale, hire, exhibition, or distribution ; 

(2) importing, selling, or offering for sale, letting to hire, exhibiting or 
distributing any copy unlawfully made, knowing that it has been so 
made (s. 6). 

These penalties (as well as all others inflicted by the Act) may be 
recovered eithet by action or •by summary proceeding before justices 
having jurisdiction where the offender resides (s. 8). 

All unlawful copies may likewise be recovered in either manner (id,). 

On the question of venue an action to recover penalties must be laid 
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in the county where the oflTence was committed. See the cases of 
Davis, 1875, L. E. 10 Ex. 89, and Buckley v. Hull Docks Co., [1893] 2 Q. 
B. 93. 

An offender who has incurred these penalties cannot get rid of them by 
composition with his creditors {Ex parte Graves, 1868, L. E. 3 Ch. 642). 

Desigm. — The remedies for infringement are (1) an action for the 
penalty (not exceeding £50) for every offence against sec. 58 of the Act, (2) 
an action for damages under sec. 59, in either of which an injunction may 
also be claimed. 

Right of Dramatic and Musical Perfoi'mance. — The earlier Acts gave to 
the proprietor of the sole right of either dramatic or musical representation 
or performance the right to recover by action {a) an amount not less than 
40s. for every unauthorised representation or perfornianccj or (5) the full 
amount of the benefit or advantage arising from such representation, or the 
injury or loss thereby sustained, whichever should be the greater damage 
(3 Will. IV. c. 15, 8. 2 ; 5 & 6 Viet. c. 45, ss. 20, 21). 

This was altered by 51 & 52 Viet. c. 17, which provides that the 
.amount recoverable shall be such sum or sums as shall, in the discretion of 
the Court or judge, be reasonable ; and the sum awarded may be nominal if 
the justice of the case so requires (a. 1). And the costs are likewise to be 
in the absolute discretion of the judge (s. 2). 

An injunction may also be claimed. 

All actions must be brought within twelve calendar months after the 
-offence committed (3 Will. iv. c. 15, a. 3). 

Interrogatories may be administered even in an action to recover the 
so-called penalty, which is rather in the nature of liquidated damages 
'{Adams v. Batlcy, 1887, 18 Q. B. D. 625). 

If the notice required by sec. 2 of the Copyright (Musical Compositions) 
Act, 1882, is not given and printed upon the published copies, no penalty 
or damages can be recovered {Fuller v. Blackwall Winter Gardens, etc., Co., 
,[1895] 2 Q. B. 429). 


International Copyright. 

International copyright is altogether dependent on statutory enactments 
of the present reign. Four International Copyright Acts in all have been 
passed, of which the first (1 & 2 Viet. c. 59), relating to books only, was 
repealed by the second (7 & 8 Viet. c. 12), the latter being ainendefl and 
partly repealed by 15 Viet. c. 12. The last (49 & 50 Viet. c. 33) was passed 
in 1886, after the holding of an International Conference at Berne, where 
the draft of a Copyright Convention had been agreed upon. See Berne 
Convention, under which heading a short survey of the law of international 
copyright from the historical point of view is taken. The last-mentioned 
Act and the previous Acts are (so far as unr.epealed) to be construed 
together (49 & 50 Viet. c. 33, s, 1, subs. 3). 

The Acts enable the Crown, by Order in Council, to grant a copyright in 
the case of foreign books, prints, articles of sculpture, and other works of 
art, where the foreign country has made provisions for the sufficient 
protection of the authors of works first published in the United Kingdom. 
But this shall not confer on any person any greater right or larger term of 
copyright in any work than that enjoyed in the foreign country where it 
was first published (Act of 1886, a 2). ‘ * 

By sec. 3 of the International Copyright Act of 1844 (7 & 8 Viet. e. 12) 
all the provisions of the Copyright Act of 1842 (5 & 6 Viet. e. 45) are to 
apply to the books to which the Order in Council extends, ^ in such and 
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same manner^ as if such books were first published in the United 
; Xingd^^^ This has been held to give the owner of the British international 

; copyright the right (under ss. 15 and 17 of the last-mentioned Act) to 
prevent the importation into this country of copies lawfully printed in the 
foreign country in which the book was first published, notwithstanding the 
exception contained in sec. 10 of the former Act (PUt Pitts v. Oeorge & Co., 
[1896] 2 Ch. 866). 

In accordance with the provisions of the International Copyright Acts 
above mentioned, an Order in Council was issued in November 1887, to 


come into force on the following 6th of December, giving effect throughout 
Her Majesty’s dominions to the Berne Convention, which luid been ratified 
in the previous September by this country and the following foreign 
countries, viz. Belgium, France, Germany, Hayti, Italy, Sj.>ain, Switzerland, 
and Tunis — called collectively the Copyright Union. 

This Order in Council gives (subject to the limitations mentioned in sec. 2 
of the Act of 1886) to the authors of literary or artistic works thei'eafter first 


produced in any of the countries of the Union, the same copyright through- 
out Her Majesty’s dominions as if the work had been first produced in the 
United Kingdom. English authors have corresponding rightj^ in the 


countries of the Union. 


The rights conferred by the Berne Convention extend to works produced 
before it pame into operation, provided they had not at that time fallen 
into the public domain of the country of origin (Art. 14; mo Lmtri v. 
Reimd, [1892] 3 Ch. 402, and IlanfsUuvyl v. Amerktm Tohiuco Ca, [1896] 
1 Q. B. 347). 

If the autlior of a foreign work is not a subject or citizen of the foreign 
country where tlie work is first produced, then the ])ul>lisher (and not the 
autlior) is the person entitled to take]>roceedings in Her Majesty’s dominions 
for protecting the copyriglit, without prejudice to the rights of author and 
pulilisher as between themselves (Order in Council, 1887, s. 4). 

Where the work is produced simultaneously in two or more countries of 
the Union, it is to be deemed to have been first produced in that one of 
them in which the term of (jopyright in such work is shortest {id. s. 5). 

Under the earlier International Co}>yright Acts, registration was 
necessary on the jiart of the foreign author ; but this is no longer so under 
the last Act and tlie Order in Council issued in conformity with it 
{Hanfsiaewjl v. American 7'ohacco Co., %ibi su 2 )ra, dissenting from Fishbum v. 
Hollingshead, [1891] 2 Ch. 37). 

But the foreign author must comxdy with the conditions and formalities 
prescribed by law in the country of origin of the work (Convention, Art. 2). 

The existence and proprietorshi}) of foreign cf)pyright are jiroveable by an 
extract from a foreign I’egister or a certificate authenticated by the official 
seal of a minister of State of tlie foreign country, or by the official seal or 
the signature of a British diplomatic or consular officer acting in such- 
country (49 & 50 Viet. c. 33, s. 7). 

The author of a book or dramatic piece first produced in any country of 
the Union has the same right of preventing the production in and^importa- 
tion into the United Kingdom of any unauthorised translation of his work 
as he has of preventing the production or importation of the original 
work {id. s. 5). But this right is to cease after ten years from first 
production of* the work, if m authorised translation of it has not in 
the meantime been produced {id. ; cp. Art. 5 of the Convention). 

Authorised translations are protected as original works (Convention, 
Art. 6). 
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Adaptations, arrangements, and abridgments, so made as not torconfer 
tlie character of a new and original work, are infringements of copy- 
right (Art. 10), 

Authors of dramatic or dramatico-musical works are, during the 
existence of their exclusive right of translation, protected against the 
unauthorised public representation of their works (Art. 9). 

But articles from newspapers or periodicals may be reproduced; in 
original or in translation, unless the authors or publishers have expressly for- 
bidden it ; and this prohibition is not to apply to articles of political discus- 
sion, or to the reproduction of news of the day, or current topics (Art. 7). 

Ihe Convention also contains provisions as to extracts for educational 
or scientific ijurposes (Art. 8), as to anonymous and pseudonymous works 
(Art. 11), the establishment of an international office (Art. 16), the accession 
of additional countries to the Union (Arts. 18, 19), and withdraw^al from 
the Union (Art. 20). 

The Convention is published at length in the Gazette of 2nd December 
1 887, and may also be found in the Appendices to Copinger on Copyright 
and Scrutton on Copyright 

Where any person has before the date of })ublication of the Order in 
Council lawfully produced any work in the United Kingdom, any rights or 
interests arising from or in connection with such production, which were 
existing and valuable at that date, are to remain unimpaired (49 & 50 Viet, 
c. 6 ; see Harifdaengl Art Pvhlishiwj Co. v. Holloway ^ [1893] 2 Q. B. 1 ; 
Moul V. GroenvfujH, [1891] 2 Q. B. 443). 

An English author or proprietor of English copyright cannot obtain 
redress in an English Court for an infringement of his copyright committed 
abroad, even by a British subject (Morocco Bound Syndicate v. Harris, 
[1895] 1 Cli. 535). 

[A^ithorities. — Maugham, 1828 ; Lowndes (History), 1840 ; Turner, 1851 ; 
Blaine (Artistic), 1853 ; Fraser, 1860 ; Chaj)pel and Shoard, 1863 ; Phillips, 
1863; Underdown, 1863; Marshall, 1863; Coryton (Dramatic), 1873; Purday, 
1877; Macfie, 1879; Jerrold, 1881; Shortt (Literature and Art), 2nd ed., 
1884; Cutler (Musical and Dramatic), 1890; Cojinger on Copyright, 3rd 
ed., 1893 ; Scrutton on Copyright, 3rd ed., 1896 ; and the American works 
of liaw, 1866 ; Whitman, 1871 ; Drone, 1879.] 


Cor6a« — A kingdom on the east coast of Asia, formerly under the 
suzerainty of China, now controlled by Japan. Since 1883, Corea has been 
in treaty relations with Great Britain, and three ])orts are now open to 
foreign trade. The island of Port Hamilton was occupied by the British 
Government in 1885, and evacuated in the following year. Consular Courts 
are established in Corea ; see Hertslet's Treaties, xvii. 282-300, and xviii. 284. 
There is an appeal to the Supreme Court of China and Japan, and thence 
(subject to the provisions of the Orders in Council) to the Queen in Council. 
As to conditions of appeal, see Privy Council. 


Corn> — In the average clause of a marine policy the word “com” 
includes malt (Moody v. Surridge, 1794, 2 Esp. 633), also peas and beans 
(Park, Marim Imurance, 7th ed., voL i. 17#9, 191), but it does not include 
rice (Scott v. BourdiUion, 1806, 2 Bos. & P. N. K. 213). 

Setting fire to com is made felony by the Malicious Damage Act, 
1861, 88. 16, 17. • 



; • CORNWALL (DUCHY OF) . 409 

• 

Corn Rent.^In all leases granted by the Universities of Oxford 
or Cambridge, or the Colleges of Winchester or Eton, a third part of the 
rent must, by the provisions of 18 Eliz. c. 6, be reserved in corn, t.e. wheat 
and malt, which the lessees may pay either in kind nr the equivalent in 
money according to the rate at which the best wheat and malt are sold in the 
specilied markets on the market days next before the rent falls due. 
[See 2 Black. Com, 322.] 


Corn Returns. — By the Corn Beturus Act, 1882, weekly returns 
of the purchase of British corn have to be supplied from such towns, not 
less than 150 and not more than 200 in number, as may be from time to time 
fixed by Her Majesty in Council, and the average price of eiicli kind of corn is to 
be ascertained from these returns, and published in the London Gaztitc, By 
the Act the duty of computing and publishing these averages was imposed 
' upon the Board of Trade, but by Order in Council of 30th July 1891, made 
under the authority of the Board of Agriculture Act, 1889, this duty has 
been transferred to the Board of Agriculture 


Corn Tax Abolition Acts. — The duties ])ayable on the 
: importation of corn into the United Kingdom were largely reduced by 
9 & 10 Viet. c. 22, and provision was made at the same time for the 
abolition of the duty altogether (with the exception of the nominal duty 
of one shilling a (quarter) after Ist February 1849. By three Acts of 
1847 these reduced duties were temporarily suspended ; and finally by the 
Customs and liibind Revenue Act, 1869, the remaining nominal duty was 
abolished. 


Corner House. — Sec. 49 of the London Building Act, 1894, 
prescribes that the height of buildings abutting on certain streets shall, in 
the general case, be regulated by the width of such streets ; and the section 
further provides that, except in certain specified cases, the height of corner 
houses, which abut on more than one street, is to be regulated by the wider 
of such streets, so far as the houses abut on the same, and, so far as they abut 
on the narrower street, the sanie height is permissible to a distance of forty 
feet from the wider street. Subsecs, (iv.) and (v.) of s. 41 also contain 
provisions as to the height, etc., of erections at the rear of corner buildings. 


Cornwall (Duchy of). — Cornwall was created a Duchy by 
Edw'ard ill. in favour of his son the Black Prince and his heirs, being eldest 
sons of the king of England. The possessions of the Duchy then consisted 
in part of seventeen assessional manors, six of which have since been sold, 
with the exception of the mines and minerals thereunder. Subject to 
certain local rights, the Duke of Cornwall is vested in right of the#Duchy 
with the property in all mines and metallic minerals undey the manors, sold 
and unsold^ and by special Act of Parliament (The Cornwall Submarine 
Mines Act, 1858, 21 & 22 Viet. c. 109), with all mines and minerals lying 
under the seashore between high end low water marks, and under estuaries 
and tidal rivers in Cornwall, with the exception of such as are in land lielow 
high water mark, which is parcel of any manor belonging to Her Majesty 
in right of her Crown. And all minerals below low water mark under the 
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open seat adjacent to Cornwall are, as between the Qu^n and tha Duke, 
vested in Her Majesty. It follows from the original creation that the 
Prince of W ales is in all cases Duke of Cornwall When there is no Prince 
of Wales, the revenues go to the Crown. 

The chief le^l interest in the Duchy of Cornwall arises from the fact 
that from time immemorial till 1897 the miners of Cornwall exercised a 
special jurisdiction (see Stannaiiies). The Stannaries were originally 
districts paying royalty on tin to the Earls of Cornwall, and the jurisdiction 
of their Court was recognised and confirmed by the Charters of 33 Edw. L 
(1305). By these charters the working tinners were exempt from the 
jurisdiction of the Crown Courts except in regard to pleas of “ land, life, and 
limb.” They had the privilege of being sued only in the Stannary Courts, 
presided over by the Lord Warden or Vice-Warden, whose Court was a 
Court of record having full jurisdiction, both in common law and equity. 
There was also a Cornish Parliament, which received confirmation by charter 
in the reign of Henry vii., and whose chief duty appears to have been to 
consider and formulate the customs of the Stannaries. These Parliaments 
'continued to meet till tlie end. of last century, but are now obsolete. 
The Lord Warden lias also ancient privileges, specially recognised and 
continued in the Militia Act, 1882 (45 & 46 Viet. c. 49, s. 49, subs. 5), in 
virtue of which a corps of miners may (continue to l)e raised for the 
counties of Cornwall and Devon, and the Militia Acts shall apply “ as if 
8i\ch corps were the militia of a separate county, and the Warden of the 
Stannaries was the lieutenant of that county.” 

All the special judicial ])rivileges of Cornwall were, however, abolished, 
as from January^ 1, 1897, by the Stannaries Court Abolition Act, 1896 (59 
& 60 Viet. c. 45), except for the purpose of continuing and concluding 
ponding proceedings, and all the jurisdiction and powers of the Court are 
transferred to sucli County Courts as the Lord Chancellor may by order 
direct. 

[Authorities , — For a very full .account of the Cornish and Devonshire 
Courts, Eights, and Customs, see MaeSwinney on Mims and Minerals, 1884, 
ch. xviii.] 


Corody or Corrody. — Originally the right of free quarters due 
from a vassal to his lord on his circuit; latterly and more commonly 
applied to a right of sustenance, or to receive certain allotments of 
victual and provision for maintenance, or a commuted or substituted 
amount in money almost equivalent to a pension or annuity (Plummer 
Fortescue, notes, 337 ; 2 Black. Com, 40), and even to a right to plant on 
an ecclesiiastical person an agent or dependant at free quarters (and see 
Murray, Diet. Emj, Lang. s.v, Corrody). 

It is treated by Blackstone (Ic.) as a species of incorporeal heredita- 
ment (in the nature of a rent charge) chargeable on a person in respect 
of a corporeal hereditament, but not on the hereditament itself. It 
was suJ^ject of an assize of novel disseisin (Bracton, de Legg. Ang. 
bk. iv. f. 180 a ; 1 Britton, 280) ; but being incorporeal, could not l)e 
created or transferred except by deed (Finch, L. 162). Corodies could be 
created by any person with respect to any tenement, where the grant was 
not in frank almoigne. But they are most commonly found annexed to 
grants for ecclesiastical purposes, and the term is perhaps oftenest used 
with reference to the right once claimed by the sovereign to have a 
royal chaplain maintained or pensioned by a bishop, abbot, or friar, until 
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b%romo{ed to a benefice. Whether this claim flowed from the tenure of 
‘the temporalities of the bishop, or some reservation on the foundation 
and endowment cormm of a bishopric, etc., or from mere aggression, is 
uncertain. It was enforceable by a writ cfe corodio kabendtO^ which was 
not available for corodies possessed by subjects. Hale says it is of 
Common right not extinguishable by prescription (see 2 Hale on Fitz~H., 
N. B. 230-232) ; but since the Eeformation corodies have ceased to be 
allowed or claimed. 


Coronation Oath. — A solemn oath to govern rightly and 
religiously has for many centuries been taken by the sovereigns of England 
at their coronation. Thus William the Conqueror (1066) swore to defend 
the Churches of God and their rulers, and to rule justly and with royal 
providence all the people submitted to him; to establish and maintain 
rightful Liw, and to utterly prohibit plunder and unjust judgment. In 
the mediajval “ Liber Kegalis,” followed at the coronation of Eichard ir. 
(1377), the king swore to the best of his power to preserve for' the Church 
and clergy of God, and his people, unbroken peace and concr»rd \' ith God ; 
to exercise in all his judgments true and upright justice and discernment, 
in mercy and in truth ; and to maintain, i)rotect, and strengthen for the 
honour of ^ God the just laws which the people had chosen. The present 
form of the coronation oath, which is set out in rhillimorc’s £ccL 
2nd ed., and Maskeirs Monumcnta Eitxialia, is prescribed by Stat. 1 Will. 
& Mary, st. 1, c. 6 (1689); but alterations have been necessitated by the 
subsequent unions with Scotland and Ireland, including tlie addition of a 
promise to maintain the settlement of the United Church of England and 
Ireland. In view, however, of the disestabiisliment of the Irish Church in 
1869, this clause will, no doubt, be omitted at future coronations. The 
sovereign takes the oath upon the Gospels, which he or she kisses*; and also 
signs the oath. 

[Authorities. — See Maskell, Monumenta Eitualia Eceksicc An/flicance, 
vol. iii. ; Blackstone’s Com. vol. i.] 


Coroner. 


TABLE OF CONTENTS. 


Part I.— -Historical and DEHCiurTivE. 


The Office of Coroner . . .412 

Coroners in the Middle Ages . 412 
Origin of the name Coroner . . 413 

Origin of the Office . . . .413 

Appointment and Qualifications in 
Mediaival Times .... 413 
The Early Coroner’s Jury . ,414 

Beeline of Coroner’s Importance , 414 


Appointment and Qualifications in 
Modern Times .... 415 
Borough (Joroners . . . . 415 

Franchise Coroners .... 415 
Deputy Coroners .... 416 
Payment of Coroners , , . 416 

The Coroners Act, 1887 . . • 416 


Part II.— Law and Practice, 


In what cases Inquest must be 

held 417 

In what cases the Circumstances of a • 

; Death should be reported to the 

Coroner 418 

How the Coioner is set in 
r motion. . . ... 419 


The Jury 420 

The Inquest 421 

The View 422 

Exhuming Body for purpose of hold- 
ing an Imiuest . . . . 423 

Attendance and Examination of 
Witnesses 423 



412 COEONER 

Adjourning the Inquest . . 425 Order for Burial . . . 429 

General Rules of Evidence — how far Ordering of Coroner to hold Inouest 429 

applicable 425 Grounds held sufficient for quawing 

Depositions in cases of Manslaughter Inquisition — Grounds held insuffi- 

and Murder 426 cient 430 

Particulars to be set forth in the Local Jurisdiction of Coroners . . 430 

Inquisition 427 Liabilities of Coroners . . . 431 

Sumiiiii^ up and Verdict . . 427 Medical Witnesses and Post-Mortem 

Proceedings upon Inquisition charg- Examinations .... 432 

ing a Person with Murder or Man- Fees and Disbursements payable by 

slaughter 427 Coroner on holding Inquest . 434 

Form of the Inquisition . . . 428 Franchise Coroners .... 435 

Amending the Inquisition . . 42S Inquest on Treasure Trove . . 435 

Coroner’s Certificate |or Registration Outlawry 435 

of Death 429 Deputy Coroners .... 436 

PART 1. 

Historical and Descriptive. 

The. Office of Coroner, — The status aiul priiicij)al functions of the modem 
coroner are well and briefly defined by Lord Chancellor Campbell: — 
‘‘This is a very ancient and important office in the realm of England. 
The coroner next to the sherifl* is the most important civil officer in 
the county, and he performs the duty of the sheriff, when the sheriff* 
is disabled from doing so; and there are peculiar duties ascribed to him, 
more particularly to inquire into the manner in which persons have 
come to their deaths where there is any reason to suppose that may not 
have been by natural means ; and on that in(]uiry, a jury being sworn, the 
jury have all the rights of a grand jury to find a verdict of murder, and 
on that finding the jmrty accused may be tried, and may be sentenced to 
death ” {In re Ward, 1861, 30 L J. Ch. 775). 

In irhat Comitrice found , — The office of coroner exists in England, 
Wales, and Ireland — but not in Scotland — and is found in some form or other 
in most of those countries, including the United States of America, whose 
criminal i)rocedure has been moulded after that of England. 

Coroners m the Middle Ages, — In medheval England the coroner was 
a far more important official than he is now. His functions varied at 
difl'erent })eriods, but there is abundant evidence that at one time they 
extended to a wide range of criminal matters, and even to civil pleas. 
According to Bracton and Britton, writing in the second half of the 
thirteeiitli century, it would appear that coroners held inquests in cases of 
bodily injury, burglary, arson, rape, prison-breach, and concealment of 
wreck. Examination of the earliest existing coroners’ rolls, beginning 
with the year 1265, does not indeed confirm the statements of these 
authorities; and I^ofessor Gross, the most recent worker in this field, 
throws doubt upon their accuracy. Even the famous statute, Be Officio 
Coronatoris (4 Edw. i. st. 2), so long relied on as an indisputable authority for 
the duties of coroners, is not above suspicion of being “ apocryphal.” Indeed, 
so closely does it follow the passage relating to coroners’ duties in Bracton’s 
treatise^X-Dc Legihus Anglice, folio 121 6), that if it is not a slightly modified 
reproduction of it, they must both be derived directly from some older 
common source (see Pollock and Maitland, Hid, Eng, Law, ii. 641). 

There is no doubt, however, that, in addition to the coroners’ principal 
function — the holding of inquests in caSes of deaths from violence or 
accident and deaths in prison— they also heard “appeals,” or criminal 
accusations brought by one person against another ; kept a record of out- 
lawries; received the confession and abjuration of felons who had fled to 
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uaanctuftry; tried crimiml pleas previous to Magna Cai*ta (1215), and 
even after that passed judgments on felons caught in the act, and con- 
ducted jury trials in ordinary civil pleas. Tliey caused the chattels of 
persons against whom the inquest jury found a verdict of felony to he 
apprais^ and placed in chai'ge of the township, to be forfeited to the 
Crown if the accused were subsequently found guilty at his trial before the 
justices in eyre. Besides these, they had a host of miscellaneous functions, 
for which the reader is referred to Professor Gross* Introduction to Sel^t 
Coroners' Rolls. 

Origin of the name Goi*oner. — In the earliest charters alluding to the 
office, its holders are styled “ Custodes placitorum corome.** In later 
charters this style is used interchangeably with “ coronatores,** thus proving 
conclusively the identity of the two (note p. xvi, Select Coroners' Rolls). 
The function implied by their title “is that of keeping (mistodire) as 
distinguished from holding, the pleas of the Crown ; they are not to hear 
and determine causes, but are to keep a record of all that goes on in the 
county and in any way concerns criminal justice, and more particularly 
must they guard the revenues which will come to the king, if such justice 
be duly done ** (Pollock and Maitland, Ifist. Ewj. Laio, i. 520). 

Origin of the Office. — The exact date of the origin of the c»llice has not 
been, and probably cannot be, ascertained. Sir John Jervis, in his well- 
known treatise, adopts the statement in Bacon on Government, that the 
coroner is mentioned in the reign of King Alfred. Ihit the best modern 
text-books on constitutional history treat all claims to Saxon or Danish 
origin with scanty respect, and generally ascribe the origin of the office to 
the Articles of the Eyre in 1194 (Stubbs, AS<f;fcc^ Charters, 260 ; l*ollock and 
Maitland, i. 519); while the more recent researches of Professor Gross go 
to show that it existed some time before that date, and that chapter 20 of 
the Articles of 1194 is merely a Declaratory Act, referring to an institution 
which was already in existence. He thinks it improbable, however, that it 
existed in Anglo-Saxon times, because the power of the royal judicature 
and the idea of Crown pleas were not yet fully developed under the Anglo- 
Saxon kings. 

The Coroiur an imim'tant imrl in the Eyre System. — “The coroner 
was in fact an important concomitant of the Eyre system ; the latter 
needed the active co-operation of the former. Both existed primarily for 
the king’s profit ” (the coroner being expected to seek diligcmtly for the 
forfeited chattels of felons, for deodanda, wrecks, and treasure trove) ; “ botli 
were useful adjuncts of a highly centralised government. The development 
of coroners may thus have l)een contemporary with that of the itinerant 
justices ; both offices, perhaps, were tentatively employed under Henry i., 
fell into abeyance under Stephen, and were firmly established under 
Henry li.” {Select Coroners' Rolls, p. xix). 

Appointment and Qualificatioiis in Mediceval Times. — In the thirteenth 
and fourteenth centuries there were usually four coroners in every county, 
each assisted by a “ clericus ** (? deputy), who sometimes held inquests. 
They were elected in the County Court by the commons of the equity, in 
pursuance of a writ de coronatorc eligendo directed, as until quite recently, 
to the sheriff, before whom also they took the oath of office —“ad 
custodienda ea quaj pertinent ad coronam.” The main qualifications, as we 
find them laid tiown in differetft statutes, were knighthood (see infra), 
and the possession of “ land in fee sufficient in the same county whereof to 
answer to all manner of people” (14 Edw. iii. st. 1). The qualification by 
knighthood seems not to have been insisted on for long, but it is curious to 
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riote that the vague property qualification is still in force> and haie even 
been re-enacted in the Coroners Act, 1887 (a 12), though now apparently 
hieaninglesB. 

The early coroners got no fees, and although they enjoyed certain 
privileges, the office was evidently regarded as a burden, for many persons 
obtained royal grants to exempt them from acting as coroners (Select 
Coroners' Bolls, p. xxi). 

Coroners of Boroughs, — By special grant from the king, many boroughs 
were allowed to have their own coroners, who were elected by the whole 
body of burgesses, subject to no special qualifications. London, however, 
handicapped in her municipal evolution by being the seat of government, 
was not allowed to have her own coroner until 1478, when by charter of 
Edward iv. the Lord Mayor became coroner. Previous to that date it seems 
the functions of coroner of London were exercised by the chamberlain 
and sheriffs, the king’s butler (“botillarius”) being both chamberlain and 
coroner ; while the actual duties of his office were performed by his deputies, 
who were called “ sub-coroiiatores ” (Select Coroners' Bolls, p. xxiii). 

Franchise Coroners, — The Crown occasionally granted to lords of manors 
the privilege or franchise of appointing a coroner of their own. But such a 
franchise is of so high a nature that no subject can claim it otherwise than 
by grant from the Crown (2 Hawk., P. C., c. 9, s. 11). 

The Early Coroner's Jury, — In the thirteenth and fourteenth centuries 
the coroner’s inquest jury consisted most commonly of thirty-two persons — 
twelve representing probably the whole hundred, together with five repre- 
sentatives from each of four neighbouring vills or townships. But the number 
of townships and representatives varied (Select Coroners' Bolls, p. xxx). 

Decline of the Coroner's Importance, — The power of the coroner was 
probably at its height in the thirteenth and fourteenth centuries. But 
already in the third year of Edward i. we find a statute reciting that 
“ mean persons and indiscrete now of late are commonly chosen to the 
office of coroner where it is requisite that persons honest, lawful, and 
wise should occupy such offices,” and ordaining that, “ through all shii’es 
sufficient men shall be chosen to be coroners of the most wise and discrete 
knights who best know, can, and will attend upon such offices.” Seventy 
years later, it is only required that coroners shall be chosen from “ the 
most mete and most lawful people that shall be found in the county ” 
(28 Edw. III. c. 6). • 

Payment of Coroners. — In the reign of Henry vii. it became necessary 
to pay coroners for their services, which up to then had been given 
gratuitously as a public duty. A fee of ISs. 4d. was to be paid for each 
inquest on a person slain, out of the forfeited chattels of the slayer. In 
1752 the coroners’ fees were charged on the county rates, and in 1860 a 
fixed salary was substituted for fees (see infra, p. 416). 

Gradually many of the coroner’s varied functions fell into disuse. By 
the abolition of forfeitures in felo de se and other felonies (33 & 34 Viet, 
c. 23), and of deodands in deaths from misadventure (9 & 10 Viet. c. 62),. 
one of ^he chief functions of the coroner — the securing of the forfeited 
chattels for the king — ceased. And to make assurance doubly sure, the 
44th section of the Coroners Act, 1887, enacts that "A coroner shall not 
take pleas of the Crown, nor hold inquests of royal fish, nor of wreck,, 
nor of felonies, except felonies on inquisitions of death ; ahd he shall not 
inquire of the goods of such as by the inquest are found guilty of murder 
or manslaughter, nor cause them to be valued and delivered to . the 
township.” 
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^ Tre^iAun Trow.— Treasure trove, alone of all the ancient dues of the 
the coroner is still by statute bound to secure for the king; and 
Inquests in such cases are the only inquests, besides inquests of death, 
^at a coroner can now hold (see infra^ p. 435). On the other hand, 
inquests of death were probably never so nunierous as they are at the 
present time, owing to the determination of the legislature to have a full 
public inquiry into the circumstances of every death that is not with 
reasonable certainty attributable to natural causes. 

Fire Inquests. — An attempt was made in the middle of the present 
century to assert the coroner’s alleged jurisdiction in cases of fire ; but the 
practice was declared to be illegal in Ji. y. Hcr/ord (18G0, 29 L J. Q. B. 249). 

Acting for Sheriff. — But under the City of London Fire Inquests Act, 
1888, such inquests may still be held by the city coroner in the Middlesex 
portion of the city. 

Outlawry. — Of the many administrative functions of the early coroners, 
the only survivals are tliat writs are directed to liim instead of to the 
sheriff, when the latter is inca])acitated, and that tlie coroner alone can 
pronounce judgment in outlawry, except in London. 

Appointment and Qualijicatlons of Cimmcrs in Modern Times. — Down to 
1888, county coroners continued to be elected by the freeholders of the 
county. But by the Local Government Act of that year (s. 5), the 
appointment of county coroners was transferred to the county council. 
The old writ (k coronatore cligemio is still issued by the Lord Chancellor, 
but is directed to the county council instead of to tlie sheriff*, and the 
county council are thereupon to elect a fit person, not being a county 
alderman or a county councillor, to fill such ottice. Sec. 12 of the 
Coroners Act, 1887, not being repealed, a coroner of a county must be 
“ a fit person, having land in fee sufficient in the same county wliereof he 
may answer to all maimer of people.” What amount of land in fee is 
“sufficient” has never been determined. A coroner for any district of a 
county must reside witliin liis district, or not more tlian two miles out of it 
(Coroners Act, 1844, s. 5). 

Borough Coroners. — Under tlie Muiiici})al (Jorjjomtions Act, 1882 
(s. 171), the councils of all boroughs liaving a sej)arate Court of Quarter 
Sessions were to “ appoint a fit person, imt an alderman or councillor of 
the borough, to be coroner of the borough.” This right was saved to them 
by thfe Coroners Act, 1887 (s.'o3). But by tlie Local Government Act, 
1888, the smaller Quarter Sessions boroughs liad all their ])owers as to 
coroners transferred to the county council, while the larger boroughs (set 
out in the schedule thereto, and referred to as “ county boroughs ”), being 
those which had a ])Opulation of 50,000 and upwards on the Ist day of 
June 1881, are excluded from the operation of the provisions of the Act in 
respect to coroners by sec. 32 (3), subject only to the provisos (4) and (5) 
of sec. 32. The effect is that those county boroughs which happen to have a 
separate Quarter Sessions continue to elect their own “ borough coroner ” 
under the Municipal Corporations Act, 1882, while the coroners of all other 
boroughs are “ county coroners ” elected by the county council or by a joint 
committee of the county council and the council of the borough, in 
pursuance of a writ de coronatore eligendo. 

Franchise Coroners. — The egression “franchise coroner” is defined 
in sec. 42. It* comprises in fact all coroners other than — (a) county 
coroners (now appointed by the county councils) ; (&) borough coroners 
(appointed by the town councils) ; (c) the justices of the High Court, 
who are coroners by virtue of their office. The jurisdiction of a 
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franchise coroner is confined to the particular precinct over which he is 
appointed, and depends upon the terms of the grant in each particular 
liberty. 

The Crown may claim by prescription the right to appoint a franchise 
coroner, but no subject can claim it otherwise than by grant from the 
Crown. The various Acts of Parliament dealing with the mode of 
appointment of coroner have left this franchise untouched down to the 
present day. Thus the Mayor and Commonalty of London, the Cinque 
Ports, the Dean and Chapter of Westminster, the University of Oxford, and 
various other bodies, each elect their own coroner. But subject to certain 
savings as to mode of appointment and removal, the provisions of the 
Coroners Act, 1887, apply to franchise coroners (s. 30). There are no 
express qualifications for franchise coroners. 

The two principal franchise coroners are the coroners for the 
Admiralty of England and the coroner for the Queen’s household (see 
infra, p. 435). 

Deputy Coroners, — The earliest writers on coroners make occasional 
mention of a “ clericus,” who appears to have been an assistant or scribe 
attached to each coroner. According to some writers, this clericus some- 
times held inquests {Select Coroners* Rolls, p. xxvi) ; although Britton (i. 7) 
says it was unlawful for the coroner to sul)8titute another in his place. In 
the absence of prescription, there seems to have been no common law power 
to appoint a deputy. Franchise coroners had tlie power sometimes by jjre- 
scription, sometimes by terms of their gi*ant. But deputies in counties first 
appear as a statutory creation under 6 & 7 Viet. c. 83, which recites that 
county coroners had no sufficient authority to appoint deputies, while 
coroners of boroughs and franchises had. 

The law relating to deputies is now contained in the Coroners Act, 
1892, 55 & 56 Viet. c. 56, whi(*.h is to be construed as one with the 
Coroners Act, 1887. 

Mode of Appointment of Deputies . — “Every coroner, whether for a 
county or a borough, shall appoint, by writing under his hand, a fit person, 
approved by the chairman or mayor, as tlie case may be, of the council 
who appoint tlie coroner, not being an alderman or councillor of such 
council, to be his deputy, and may revoke such appointment; but such 
revocation shall not take effect until the appointment of another deputy 
has been approved as aforesaid” (s. 1 (1)). Previous to this ACt the 
appointment of a deputy of a county coroner had to be approved of by tlie 
Lord Chancellor, who generally required that the deputy should be a 
properly qualified legal or medical practitioner, and the deputy of a borough 
was by statute (Municipal Corporations Act, 1882, s. 172) required to be a 
barrister or solicitor. 

Payment of Coroners , — Down to 1860, coroners of counties as well as 
of boroughs were generally paid by fees for each inquest held. The 
practical objections to this method of payment had long been insisted upon 
by coroners, and in that year fixed salaries liable to quinquennial revisions, 
were silbstituted for fees in counties, but payment by fees remained the 
rule in boroughs. 

The Coroners Act, 1887. — The principal Act relating to coroners’ law in 
modern times is the Coroners Act, 1887 — “ An Act to consolidate the law 
relating to coroners.” ^ 

Part II. of this article is based on that statute, supplemented by 
the principles of the common law, and the established practice of 
coroners. 
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PART 11. 

Law and Procedure. 

[The sections and subsections referred to in the following pages are those 
of the Coroners Act, 1887 (oO & 51 Viet. c. 71), for which the abbreviation 
C. A., 1887, is sometimes used.] 

Inwhatciises InqueM mud beheld . — The circumstances under which a 
coroner is required by the C. A., 1887, to hold an inquest of death are the 
following : — 

{a) There must be the dead body of a person lying within the area of 
his jurisdiction ; and 

(6) There must be reasonable cause to suspect that such person has* 
died either a violent or an unnatural death, or u sudden dcatli of which 
the Ciiuse is unknown, or has died in prison, or in such place or under such 
circumstances as to require an iiu[uest in pursuance of some Act (s. 3 (1)1 

111 these circumstances the coroner acts on his own initiative and Bis- 
own responsibility. His decision to hold an inquest cannot be challenged, 
but may be matter of complaint to the Lord Chancellor '{infra, p. 431)!. 
Oil the other hand, if he neglects or refuses to hold an which 

ouglit to be held, he can be ordered by the High Court to hold it under 
sec. 6 {infra, p. 429). 

What is a Dead Boihj ? — ^With regard to (a ) — No inquest can be held 
unless this condition is satisfied. The question sometimes arises whether 
the imperfect remains of a dead body constitute the dead body of a 
person within the meaning of the Act. It is the ])ractice of some coroners 
of great experience to hohl in(j[ue8ts on almost any recognisable portion of 
a human body found under suspicious circumstances, and, after taking 
whatever evidence may be forthcoming at the first sitting, to adjourn for 
a reasonable jieriod to allow of further search and iiKjuiry. Tin's practice 
might appear to be at variance with some early dc'cisions (see 5 R. 110 ; 
2 Hawk., 1\ (\, c. 9,s. 23), but is generally justified by the greater efficacy of 
modern methods of post-mortem examination. 

Btilf Births . — No imiuest should be held under this section on the- 
body of a still-born child, such not being in law “ a ]>erson.'’ Jiut often in 
practice the most imiiortant question to l)e decided by the iiKpiest is 
whether the child was still born or not. 

It is immaterial now whether the cause of the death arose within or 
without the coroner's jurisdiction (s. 3 (1)), or, indeed, whether the actual 
death took place within or without, j)rovided the dea<l body is within the 
jurisdiction. As to local jurisdiction of coroner, see infra, p. 430. 

lleamiabk Cause , — With regard to {b ) — the existencr3 of nuisonable cause 
0 ^ susjucion — the coroner must use his discreticn. A very slight suspicion 
of violent or unnatural death is generally considered by c(»roner8 to call 
for an inquest, on the ground that charges and Hus])ici()ns in so serious 
a matter should be investigated in the fullest and most ]iublic manner, 
while the body is still in a condition to afford evidence as to the cause of 
death, and the* circumstances are fresh in the minds of witnesses. • 

Difficulty may arise in the application of the phrase “ sudden death of 
which the cause is unknown.” There is no definition of “ sudden death,'^ 
but a valuable light is thrown upon the meaning of “ a death of which the. 
cause is unknoitn ” by the jud^ients in In re Hvll, 1882, 9 Q. B. D. 689^ 
which though prior to the C. A., 1887, is still applicable. There Lord 
Selbome says : — 

Lord Selbome's Judgment. — “I am of opinion that when a coronftp 
^L. HL 27 
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receives from the proper police authorities information of a sudden death, 
in order that an inquest may be held, and where there is no medical 
certificate of death from any natural cause, or other ground on which he 
can reasonably form an opinion as to the actual cause of death, it is his 
duty to hold an inquest, and that in such a case he cannot properly exercise 
any discretion to the contrary unless (by inquiry or otherwise) he has 
obtained such credible information as may be sufficient to satisfy a reason- 
able mind that death arose from illness or some other cause rendering an 
inquest unnecessary.” 

Mr. Justice Stephen's Judgment — On the other hand, the limitations on 
the coroner’s discretionary power to hold an inquest in any given case are 
indicated by Mr.< Justice Stephen : — 

“ The coroner has no absolute right to hold inquests in every case in 
•which he chooses to do so. It would be intolerable if he had power to 
intrude without adequate cause upon the privacy of a family in distress 
and to interfere with their arrangements for a funeral. Nothing can 
justify such interference, except a reasonable suspicion that there may have 
been something peculiar in the death, that it may have been due to other 
causes than common illness. In such cases the coroner not only may, but 
ought, to hold an inquest” {R. v. Price, 1884, 12 Q. B. D. 247). 

Inguests on Persons Dying in Prison. — From the earliest times it was an 
important part of the coroner’s duties to hold inquests on all persons dying 
in prison (Britton, ff. 18, 32). The Coroners’ Rolls for the thirteenth and 
fourteenth centuries supply a large number of verdicts, such as “ died in 
prison from hunger and thirst and privation ” (e.g. Select Coroners Rolls, p. 
80). 

Where judgment of death has been executed, the inquest must be held 
within twenty-four hours after the execution (31 & 32 Viet. c. 24, s. 5). 

Where an inquest is held on the body of a prisoner who dies within a 
prison, no officer of the prison, or prisoner therein, or person engaged in any 
flort of trade or dealing with the prison can be a juror on such inquest 
<8. 3 (2)). 

A prison is within the exclusive jurisdiction of the coroner of the place 
to which the prison belongs {R. v. Robinson, 1887, 19 Q. B. D. 322) (see 
infra, p. 431). 

In what cases the Circumstances of a Death should be reported to the 
Coroner . — Where the duty of informing the coroner of a death which oought 
to form the subject of an inquest is not thrown by statute on any particular 
person (as to which, see infra, p. 419), it is the duty at common law of the 
persons about the deceased to do so. It is usual to give such information 
to the coroner’s special officer (see infra, p. 419), or simply to the nearest 
officer of police. Formerly the finder of a person feloniously slain was 
expected to raise the hue {Select Coroners' Rolls, p. xxv). And for neglecting 
to send for the coroner, the township might be amerced. The coroner 
ought to be sent for while the body is fresh; and to bury the body of one 
who has died a violent death without giving notice to the coroner, or to 
dispose of the body in any way with intent to prevent an inquest in any 
case where an inquest ought properly to have been held, is an indictable 
offence {R. y. Clerk, 1701, 1 Salk. 377 ; R v. Price, 1884, 12 Q. B. D. 248). 

Instru^imis to Registrars of Deaths to report to Coroner. — ^With a view to 
render^ more difficult evasion or neglec^of the law, the Re^trar-General 
requires all registrars of births and deaths in every case where the death is 
due directly or indirectly to violence, or is stated to have been sudden, and 
no certificate from a registered medical practitioner is produced^ and also 
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^wherefer the cause of death is stated to be “ unknown,” or there are any 
«usincious circumstances, to report the same to the coroner before register- 
ing such death, in order that he may decide whether an inquest is necessary. 

StattUory Provision's for reporting certain Deaths to the Coroner , — Under 
certain Acts of Parliament notice must be given to the coroner, in manner 
prescribed, whenever the death occurs of a person confined in certain 
institutions. Thus, if a lunatic dies in any asylum or licensed house, or 
'while under the care of any person, notice must be sent to the coroner 
within two days of the death (see Lunjicy Act, 1890, s. 84, and r. 27 of the 
Eules of the Commissioners in Lunacy, 1895) ; and, under the Inebriates 
Act, 1879, a statement of the cause of death of any person detained 
in a retreat must be sent to the coroner (42 & 43 Viet. c. 19, s. 27). 

Infants Dying in Registered House, — In the case of an infant under the 
age of one year dying in a house registered under the Infant Life Protection 
Act, 1872, not only must notice of the deatli bo given to the coroner within 
twenty-four hours, but the coroner must hold an inquest on the body of 
such infant unless a certificate under the hand of a registered medical 
practitioner is produced to him by the person registered, certifying that 
such practitioner has personally attended or examined the infant, and 
specifying the cause of its death, and the coroner is satisfied by the certifi- 
cate that there is no ground for holding the imiuest (35 & 36 Viet, 
c. 38, s. 8). 

Hoiv the Coroner u set in Motion, — The information which sets the 
coroner in motion — and which need not be sworn information — comes froni 
all kinds of sources — '' registrars, medical men, friends of the deceased, 
strangers, neighbours, and sometimes the police” (Keport of Select Com- 
mittee of the House of Commons on Death Certification, 1893, p. viii). In 
most parishes the coroner selects one particular peace officer to whom the 
warrant for summoning the jury and witnesses are for convenience habitu- 
ally directed. Such an otficier is generally known as “ the coroner's officer.” 
It is liis duty to collect all the information he can with regard to any case 
occurring in his parish whicli seems to require investigation, and to forward 
this information in a written report to the coroner, reporting further in 
person if required to do so by the coroner ; and if the coi'oner decides to 
hold the inquest, his officer, besides summoning the jury and witnesses, 
also attends the coroner during the inquest. 

But the coroner's officer is, strictly speaking, no more than the peace 
officer to whom the coroner happens to have sent his warrant for summon- 
ing the inquest jury ; and the coroner may legally direct his warrant to any 
peace officer of the parish, or to all of them generally ; and the warrant so 
directed may be executed by any constable or peace officer to whom he may 
see fit to deliver it for that purpose (opinion of counsel, Lush and Welsby, 
on case submitted by St. Pancras Vestry in 1864). 

The officer’s i*eport to tlie coroner should supply particulars as far as 
possible relating to name, age, occupation of deceased ; where and when 
deceased died or was found dead or dying; wliether deceased had any 
mediwil attendance before death, and, if so, who attended, and for hSw long, 
and whether he declines to give a certificate of the cause of death ; whether 
any known illness or injury existed before death, the nature of such illness 
and its duration ; whether negligence or blame is alleged against any party ; 
the supposed cause of death if kliown or suspected, and the circumstances 
relating to it, as, for instance, whether it was a sudden death, or a violent 
death, or attended with any suspicious circumstances. 

Coroner isjustijied in cutting upon Information honestly believed by him to 
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he true. — It is obviously impossible ‘for the' coroner to be certain' of the 
accuracy of the information supplied to him or his officer, and accordingly 
it has been decided that a coroner is justified in holding an inquest on informa- 
tion honestly believed by him to ])e true, which, if true, would make it his 
duty to hold an inquest, whether, in fact, such information is true or not. 
A coroner acts, and ought to act, upon information, not upon conclusive 
evidence. His inquiry would l>e useless if he had previously by evidence 
to satisfv himself of the cause of death (E, v. Stephenson, 1884, 13 
Q. 11. D. 331). 

Delay in holding Inquest . — The circumstances which require that an 
inquest should be held having, in the judgment of the coroner arisen, he 
has no option, and must hold an inquest without unreasonable delay. 
There is no definite time within which the inquest must be held. A delay 
of five days without special reason in the case of a body already in a state 
of decomposition has been held ground of censure by the Lord Chancellor 
{In re Hull, 1882, 9 Q. B. D. 692). The body is part of the evidence, and 
should be viewed by the jury while it is in a condition to give useful 
information (2 Hawk., P. C., c. 9, s. 23). 

The Jury. — As soon as practicable the coroner is to issue his warrant 
for summoning not less than twelve nor more tliaii twenty-three good and 
lawful men to appear before him at a specified time and })lace, there to 
inquire as jurors touching the death (s. .‘1 (1)). 

Qiialijications and ExeniptioTis . — ^Aliens, convicts, outlaws, and probably 
women and males under twenty-one years of age, would be excluded by the 
description “good and lawful.** By the Juries Act, 1870, aliens are quali- 
fied and liable after ten years’ domicile in England or Wales, but not other- 
wise ; while convicts (unless a free jMirdon has been granted) and outlaws 
are expressly disqualified. The qualifications and exemptions of jurors, 
subject to the above, are to be gathered from the County Juries Act, 1825, 
aiul the Juries Act, 1870, whicli are to be read together. The application 
of these Acts to coroners* juries was considered in B. v. Dutton, [1892] 1 
Q. B. 486, and it was there laid down by Hawkins, J., that the rules for the 
selection of jurors contained in these two statutes apply to juries for the 
trial of issues in t\\e superior and inferior Courts, but not to coroners* juries ; 
whereas the persons described in the schedule to t\ie Juries Act, 1870, are 
exempt from service upon all juries, coroners* juries included. It would seem, 
therefore, that sec. 1 of the Act of 1825, which has been relied“on as 
establishing an age limit for service on all juries, does not apply to 
coroners* juries ; and as previous to that Act there was no age limit for 
jurors of any kind, so there is none at present for coroners* juries. The 
etiect of the ju’cviso in sec. 52 of the Act of 1825 is that coroners are 
enabled to summon as jurors persons who are not qualified to be jurors 
on trials at Nisi Prius (per Wilis, J., R. v. Dutton, [1892] 1 Q. B. 486). 

In addition to the classes of persons exempted by the schedule of the 
Juries Act, 1870, there are a number of other classes exempted by various 
special Acts, e.g. soldiers in the regular army, registered dentists, and income- 
tax coitimissiouers, have been exempted since the Act of 1870.. 

Excuses . — But no person whose name is on the jury book as a juror is 
entitled to be excused from attendance on the ground of any disqualification 
or exemption, other than illness, not claimed by him at or before the 
revision of the list by the justices of the ^^ce (Juries Acl, 1870, s. 12). 

It seems that jurors should be householders from within the jurisdic- 
tion of the coroner. 

Jurors on Inquest on Person dying in Prison. — No officer of a prison, or 
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; jaisonet therein, or pei-son engaged in any sort of trade or dealing with the 
; mBon, can be a juror on an inquest held on the body of a prisoner who has 
died within the prison (s. 3 (2)). 

Non-attendance of Jurm^ or ref usal to scmr . — Where a person has been 
duly summoned as a juror, failure to appear, in answer to the summons, or- 
refusal without reasonable excuse to serve on the inquest, may be punished 
by the coroner by a line not exceeding £5 (s. 19 (1)), or in the alternative 
the coroner may deal with the offending juror under his common law powers, 
which are expressly saved by see. 19 (3), and include power to issue warrant 
to appreliend the oflender and bring him into Court, and further to commit 
him for contempt in not obeying the summons of the coroner. 

The Inquest — An inquest cannot be held on Sunday, wliich is dies non 
juridkus, in which no judicial act ought to be done, although ministerial 
acts, such as the issuing of wanants, may be. 

Oj^niwj the Court — The Court is opened by ])roclamation. If a 
sufficient number to form a fidl jury do not appear, tlie coroner may forth- 
with summon so many <^tlier good and lawful men then present or in the 
neighbourhood as may lie sufficient to form a jury (Jervis, p. 16, 5th ed.). 

Stvearing the Jury. — Not less than twelve jurors l)eing assembled, a 
foreman is appointed by the Jurors, or, if they disagree, by the coroner; 
and the jurors are then sworn diligently to inquire touching the death of 
the persoiv on whose body the iiwpiest is about to be held, and a true verdict 
to give according to the evidence (s. 3 (3)). 

Form of Oath. — It is to be noted that in the form of oath given in the 
schedule to the Act tlie jurors are sworn to give their verdict not only 
according to the evidence, but also “ to the best of tlieir skill and knowledge.” 
This is the old form of oath, a survival from the times when the functions 
of jurors were not fully differentiated from those of witnesses; and the 
express retention of these words in the statutory form suggests that a 
coroner 8 jury are at liberty to found a verdict on their knowledge derived 
from any source whatever. It was said l)y Cockburn, C.J. (in It v. 
Inyham, 1864, 5 11. & S. 257), that tlie Court would not quash an inquisition 
because the verdict was against the wmght of evidence. 

Need not he Administered suj)er rmim corpoids. — Formerly the oath was 
administered super visu7n. corporis. J^\\t this is no longer necessary, nor is 
it necessary that the jury sliould all be sworn at the same time. It is 
sufficient if they are all sworn first and view afterwards {It v. Ingham, 
supra). It is irregular to swear an additional juror after view and part 
evidence {II. v. Coroner of Yorkshire, 1864, 9 Cox C. C. 373). 

The jury having been sworn, it would be irregular to dismiss them with- 
out proceeding with the incpiest, and if this were done without adequate 
reason, or from improjier motive, it would be a misbehaviour within the 
meaning of 23 & 24 Viet. c. 116 (In re Wai^d, 1861, 30 L, J. Ch. 775). 

Perjury. — The rules for the administration of oaths, the right to affirm, 
and the consequences of perjury are the same in the Coroner’s Court as in 
the ordinary Courts of justice. 

PuhUeity of Coroners Inquest — The question of the publicitj* of the 
proceedings in the Coroners Court was fully argued in Garnett Y.^Ferrand, 
1827, 6 Barn. & Cress. 611. From Lord Tenterden’s judgment in that case, 
and from the authorities referred to in the argument, the following proposi- 
tions seem to be'established : — • 

1. The riloroner’s Court, like other Courts of justice, is ordinarily open to 
the public, and so long as there is room, all persons have a right to l)e 
present, in the absence of special reasons to the contrary. 
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: ' 2/ For special reasons — tjg. in the interests of justice, decency^ older, or 
evein from a consideration of what is due to the family of the deceased— the 
coroner may, in the exercise of his discretion, exclude or remove from his 
Court the public generally, or any particular persons, during the whole or 
any portion of the proceedings. The coroner alone is to decide whether 
such a course is necessary or proper, and his decision cannot be questioned 
in an action. 

3. The Coroner’s Court is a Court of record, of which the coroner is the 
judge, and therefore no action will lie against him at the suit of any person 
excluded or removed from the Court by his order, however improper or 
corrupt the coroner’s motive may be. 

4. Any improper or corrupt exercise of this discretionary power of 
exclusion or removal may be ground for the interference of the Lord 
Chancellor, or for prosecution before the High Court under sec. 8, C. A., 
1887 (see infra^ p. 431). 

Preserving Order in Court. — The coroner lias the common law right of 
all persons who administer public duties to jjreserve order and to turn out 
persons who may he tliere for improper purposes. But as judge of a Court 
of record he has the further power, inherent in all Courts of record, of 
punishing for contem])t (‘ommitted in Court. The coroner may tlierefore 
commit to prison any person ohstnuiting or hindering the proceedings of 
his Court, or may fine such person, or order his forcible removal from 
Court. But he has no power to deal with contempt committed out of 
Court {Ex parte PateVy 1864, 33 L. J. M. C. 142 ; II. v. Lcfroy^ 1873, L. R 8 
Q. B.134). 

Right of Persons interested to he repixsentcd hy Counsel. — Again, there is 
no absolute right of parties interested in the inquiry to be represented by 
counsel or solicitor. It is a matter entirely witliin the discretion of the 
coroner. But the family of the deceased, and any persons whose conduct is 
likely to be called in question, or whose interests are likely to be affected 
by the finding of tlie jury, are usually and properly allowed to appear by 
counsel or solicitor, for the purpose of assisting the Court in obtaining all 
available evidence to put before the jury. But neither the parties interested 
nor their legal representatives have any right to address the jury, or even 
to ask questions of the witnesses except by permission of the coroner, who 
will allow it if he thinks it will assist the jury in their inquiry. It is 
usual to allow questioning of witnesses by counsel, but not to •allow 
addressing the jury. 

The View. — The coroner and jury must, at the first sitting of the inquest, 
view the body (s. 4 (1)), except where, under sec. 6, the inquest is ordered 
by the High Court. The view is generally the next step after the jury are 
sworn, and before any witnesses arc called; but it is submitted that it is 
sufficient if the view is taken at any time during the first sitting, and before 
verdict. The body forms part of the evidence, and an inquisition taken 
without view of the body has always been bad at common law, and may be 
quashed. It is an extra-judicial proceeding and “ merely void ” (jB. v. 
-Fe7Taiif!^4819, 3 Barn. & Aid. 260). 

Possibility of deriving useful Information from the View. — The older 
authorities lay it down that the view must be such that the jury can derive 
ui»f 111 information from it, and that where, from the condition of the body, 
such information cannot possibly be afforded to the jury, or if there be 
danger of infection by digging it up, the inquest ought not to be held by 
the coroner, but by justices of the peace, who, without viewing the body, 
may take the inquest by the testimony of witnesses (5 Rep. 110; 2 Hawk., 
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C., if. 9, s. 23). But this rule, which was reasonable in former times, is 
V ^w practically obsolete, because a body, which can give very little useful 
fMormation to jurors casually “viewing” it, may aflTord most material 
information, positive and negative, on post-mortem examination by a 
medical expert; and therefore it is by the possibility of obtaining such 
information that the coroner is guided in deciding whether an inquest 
should be held. 

How conducted — It is not now necessary for the oath to be administered, 
or the inquest conducted, within view of the body ; nor for the coroner to 
be present when the jury view, nor for all the jurors to view at the same 
time. It is sufficient if the coroner and all the jurors view the body at the 
first sitting (JB. v. lugham, 1864, 5 B. & S. 257). But the view and 
the rest of the inquest proceedings must be taken within the jurisdiction of 
the coroner holding the inquest (see s. 7). 

Obstructing Coroner or Jury. — It is a misdemeanour to resist or obstruct 
the coroner or jury in the view or the inquiry, or to destroy or dispose of 
the dead body in any way, with intent to prevent an inquest being held on 
it, provided that the inquest is one which the coroner is justified in holding 
{R. v. Price, 1883, 12 Q. B. D. 247 ; R. v. Stephenson, 1884, 13 Q. B. D. 331). 
As to what inquests a coroner is justified in holding, see sujwa, p. 417. 

Exhuming Body for purpose of holding an Inquest. — A l)ody may be 
disinterred for the purpose of holding an inquest on it — (1) By order of the 
coroner where no inipiest has already been held, or only an insufficient one, 
ie. one that is null and void (2 Hawk., V. C., c. 9, s. 23) ; (2) by order 
obtained from the Home Secretary ; (3) l)y order of the Court under sec. 6 
(infra, p. 429) ; (4) by order of the Court where an inquisition has been 
quashed otherwise than under sec. 6 (R. v. White, 1860, 3 El. & El. 137 ; 
R. v. Garter, 1876, 13 Cox C. C. 220 ; R. v. Goulson, 1891, 55 J. P. 262). 

If time permits, perhaps the most usual as well as the safest course for 
the coroner to adopt, when he wishes to hold an incpiest on a bo,dy already 
buried, is to obtain an order for exhumation from the Home Secretary, thus 
securing himself against possible expense and other consequences of acting 
on his own responsibility. But this may involve delay, and the coroner 
may feel it his duty to act independently, and issue a warrant for immediate 
exhumation by virtue of his office, addressed to the churchwardens and 
overseers (or as the case may be) of the parish where the body is buried. 
(For form of such warrant, see Jervis, Appendix, Form 45, 5th ed.) The 
coroner ought only to exercise this power within a reasonable time after 
the death. Fourteen days has been suggested as a reasonable time (2 Hawk,, 
P. C., c. 9, s. 25). Seven months has been held to l>e too long (R. v. 
Clerk, 1701, 1 Salk. 377). 

No second Inquest can be held except by Order of the Court. — A coroner has 
no power to hold a second inquest on a body on which a valid inquest 
has been already held, unless the first is quashed, and a second one ordered 
by the Court (R. v. White, 1860, 3 El. & El. 137). Should he do so, the 
second inquisition will be quashed. 

Attendance and Examination of Witnesses — Coroner's Penoersmn respect 
of. — ^The coroner shall examine on oath touching the death, all persons who 
tender their evidence respecting the facts, and all persons having knowledge 
of the factSj whom he thinks it expedient to examine (s. 4 (1)). 

It is the duty of all person^ who have knowledge of the circumstance 
attending the death to appear as witnesses at the inquest. This would 
appear to include medical witnesses, so far as they can speak to matters of 
fact, apart from opinions as experts. A juror may be sworn as a witne^, 



COBONEE 


424 


* 


and give evidence, but it is better that a witness slionld not be swonfon'the 
jury. Usually the persons who are believed to be able to give material 
evidence are summoned to attend by the coroner’s officer. 

If this summons is neglected, the coroner, as judge of a Court of record, 
may on proof of due service of the summons, issue his warrant against the 
witness for contempt of the summons (Form 27, Jervis, Appendix, 5th ed.), 
and cause him to be apprehended and brought to the Court in custody of a. 
constable, and may commit him for contempt if he refuses to give evidence. 
(Form 28, Jervis, Appendix, 5th ed.) Or in lieu of commitment the* 
coroner may fine the witness forty shillings, under sec. 19 (2) (see infra, 
p. 424). If a witness when in Court refuses to be sworn, or when sworn 
refuses without lawful excuse to answer a question put to him, the coroner, 
as judge of a Court of record, may commit him for contempt of Court, or, 
under sec. 19 (2), may fine the witness forty shillings. A witness mis- 
conducting himself in Court in any way may be committed for contempt. 

Ejcecution of Coroner s —The coroner s summons or warrant to 

compel attendance of a witness may be executed within the jurisdiction by 
any constable. A witness outside the jurisdiction can be compelled to 
attend by a Crown Office subpmna. But it is the practice of some coroners 
to serve their warrant on such witnesses by sending their own officer to serve 
and execute the warrant in })erson, on the ground that the coroner has a 
riglit, by common law, if not by statute, to summon witnesses from any part 
•of the United Kingdom. There is no direct decision on this practice, and 
its legality seems to be doubted by Jervis (p. 87, 5th ed.). 

Production of Documents, — A witness failing to j)roduce any documents 
in his possession which are likely to be useful to the inquiry, may be 
compelled to do so by a Crown Office subp(cna dnces tecum — or it may be 
possible to deal with him for contempt. 

Coroiwr's Statutory Poivers are in addition to Common Law Powers , — 
The statutory power to fine a juror or witness is in addition to, not in 
derogation of, any power the coroner may possess independently of the 
statute for compelling any person to appear and give evidence before him 
on any inquest or other proceeding, or for punishing any person for contempt 
of Court in not so appearing and giving evidence, with this qualification, 
that a person shall not be fined by a coroner under the statute and also 
•be punished under the power of a coroner independently of the statute 
<8.19(3)). 

Procedure for levying Fines, — Where a coroner imposes a fine he must 
send a certificate of the amount and cause of the fine to the clerk of the 
peace of the place in which the person fined resides, on or before the first 
day of the next Quarter Sessions, and must cause a copy of this certificate to 
be served on the person fined by leaving it at his residence. The fine is 
then to be levied and treated in all re8j)ects as if it had been part of the 
fines imposed at the Quarter Sessions (s. 19 (4)). 

Where a recognisance is forfeited at an inquest, the procedure is the 
same as in the case of a fine imposed (s. 19 (5)). 

Attendance and Evidence of PersoTis in custody or under su^icion, — Where 
a person whose evidence is desired is in custody, application may be made, 
under 16 & 17 Viet. c. 30, s. 9, to the Home Secretary or to one of the 
judges of the High Court at chambers, who, if they see fit to do so, may 
order such person to be brought before tlfe coroner to be'" examined as a 
witness. 

It is usual to apply to the Home Secretary, and the order for the 
compulsory attendance of the prisoner will generally be made by him, if 
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; the petson in custody is not charged with an ofteuce connected with the 
death of the person on whose body the inquest is to be held. If, however, 
the prisoner is charged with such an offence, the order for his compulsory 
attendance will not generally be made, but under a recent (1894) order 
of the Home Secretary the prisoner is to be informed by the governor of 
the gaol of the date. of the inquest, and allowed to attend if he desires 
to do so. 

' Caiitioni'n^ Suspected Persons. — Any })ri8oner so attending the inquest, 
and any witness suspected of, or likely to be charged by the inquest jury 
with, causing the death of the person on whom the inquest is being held, 
should be cautioned by the coroner that he is not bound to give evidence or 
make any statement, but that if he elects to do so, whatever he says will be 
taken down in writing, and may be used either for or against him ( Wakley 
V. Coohe, 1849, 4 Ex. Eep. 511). If the witness elect to give evidence or make 
a statement on oath after such caution, he may be cross-examined tlieroon 
{R. V. Gaicthropy 1895, 59 J. P. 377). But he cannot, of course, be comj)elIed 
to answer any question the answer to which might tend to expose him to a 
criminal charge. The coroner may require to be satisfied that fliere is 
reasonable ground to apprehend danger to the witness from (lis being 
compelled to answer {R. v. Royes, 1861, 1 B. & S. 311). 

Statement on Oath hy Person eliaryed . — The examination before the 
coroner is ihe only opportunity of making a statement on oath or submitting 
to cross-examination at present allowed by the law to a person charged with 
causing the death, statements made before the magistrates or at the trial 
not being on oath. It seems, however, that the coroner is under no legal 
obligation to give notice of the iiKpiest to the gaoler. 

Examination to he conducted hy Coroner. — It is the duty of the coroner to 
examine each witness himself, and at the end of his examination he should 
ask the jury if they desire any further questions put. Iversons interested in 
the inquiry, or tlieir representatives, are tlien generally allow’ed to (juestion 
the witness, subject to the coroner's discretion. But such persons cannot 
claim this as of right. They have no locus standi, and are only allowed the 
privilege if, in the coroner’s opinion, such a course may assist the inquiry. 
But all persons who have any material evidence to (►ffer, whether for or 
against a suspected person, should be heard as witnesses. 

Adjourning the Inquest . — The coroner may adjourn the inquiry at any 
stage for any reasonable cause, such as to secure the attendance of a witness, 
or to enable a post-mortem examination to be made, or for want of time to 
finish the inquiry. The adjournment may be to the same or any other 
convenient place, and for any reasonable time, and the inquiry may be 
re-adjourned as often as the coroner in his discretion may see fit (2 Hawk., 
P. C., c. 9, s. 25). But too frequent adjournments, or adjournments to incon- 
venient places, are improper (Comb. 386). The time and place of holding the 
adjourned inquiry must be stated at the time of adjournment, and the 
Court must be held, or at least formally opened, on the api^ointed day, 
and re-adjourned if necessary; otherwise the proceedings drop {R. v. Payn, 
1864, 34 L. J. Q. B. 59). • 

Binding over Jury and WitncMes to appear at Adjourned Inquest. — The 
jurors and witnesses should be bound over in their own recognisances to 
attend the adjourned inquest at the time and place appointed. The coroner 
may require sureties in addition*(8ee infra, p. 428). 

Gkneral Rules of Evidence — how far applicable, — The rules of evidence 
are the same in Coroners’ Courts as in ordinary Courts of justice, with this 
important qualification, that inasmuch as the coroner’s inquest is an inquiry, 
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aot a timl, and that there is no issue and no accused person, and the ^ding 
of the jury is not final, the rules of evidence cannot be applied ao 
strictly as in an ordinary trial of an issue between parties. Mr. Justice 
Wills, when charging the grand jury in the case known as "the Crewe 
Murder Case” (JiLej?, Cor, Soc,, 1893-94), is reported to have said: "The 
coroner is fettered by no precise rules of evidence . . . and can oftentimes 
collect evidence, facts, and statements which, whether or not they are 
ultimately capable of being turned into evidence against the parties who 
are to be put upon their trial, are often very valuable as affording clues. If 
the coroner rejected evidence which lay before him on the supposition that 
he was in the position of a judge who had to try a prisoner, and that the 
same wide rules of exclusion of evidence which might act against an 
individual in the dock applied, he would throw away much of the 
remaining usefulness of that institution. The coroner’s inquisition could 
not be too thorouglily understood. It amounted to nothing more than the 
finding of a true bill by tlie grand jury.” - 

Verdict should not he founded on Evidence inadmissible at Trial . — 
But in considering the criminal responsibility of any particular person, 
the coroner should point out to the jury what parts of the evidence are 
admissible against that person. And although the finding of the jury 
cannot be set aside on the ground that there was no evidence to support it 
(B, V. Ingham, 1864, 5 B. & S. 257), still the coroner ought to warn the 
jury against bringing in a verdict founded on evidence which wdll clearly 
be inadmissible at the su])sequent trial. 

Again, as there are no parties to the record, and no record at all until 
the verdict is recorded, husband and wife are comx)etent witnesses against 
each other, and compellable to prove any fact not directly tending to 
incriminate the other. But for the reason above given a verdict ought 
not to be found^jd on such evidence unsupported. 

Statements not on Oath. — All evidence, including that of peers aiid 
children, should be given on oath or affirmation (see s. 4 (1)). But state- 
ments not on oath are often made, and may be useful in affording a clue for 
the examination of sworn witnesses. Such statements should not be 
treated as evidence, and should be disregarded by the jury in arriving at a 
verdict. The mere reception of such statements as evidence has been held 
insufficient ground for quashing an inquisition (li. v. Ingham, 1864, 5 B. & 
S. 257). But if it could be shown that the jury relied on such stateftients 
in arriving at a verdict, it is probable the inquisition would be quashed 
{R. V. Coroner of Staffordshire, 1864, 10 L. T. 650). 

Improper Rejection of Evidence. — On the other hand, the rejection of 
evidence which ought to have been admitted may be a ground for quashing 
an inquisition and ordering a fresh inquest to be held, if the Court can see 
that to do so will forward the ends of justice {R. v. Carter, 1876, 13 Cox 
C. C. 220). But before the Court will order a fresh inquiry there should 
be some evidence suggested which was not already given to show that the 
jury might have reasonably come to another conclusion (R. v. Coulson, 1891, 
65J. P.«61). 

Depositions in Cases of Murder or Manslaughter. — It is the duty of the 
coroner, in a case of murder or manslaughter, to put into writing the state- 
ment on oath of those who know the facts and circumstances of the case, or 
so much of such statement as is material, And any such deposition shall be 
signed by the witness and also by the coroner (s. 4 (2)). The depositions 
should be read over to the witness before being signed by him {R- v. 
Plummer, 1%4A, 1 Car. & Kir. 600). These depositions are to be delivered 
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to the^proper officer of the Court in which the trial is to be (s. 5 (3)) (see 
tn/ra, p. 428). Failure to comply with these provisions is punishable by 
such fine as to the Court seems meet (s. 9). Copies of the depositions (and 
of the inquisition) are to be supplied to the person charged in the inquisi- 
tion if he requires them, on payment (s. 18 (o)). 

The coroner is not required to take the depositions in writing except in 
cases of murder or manslaughter. Kut as it is impossible in most cases to 
say what the verdict will be before the inquiry is comjdeted, the only safe 
course is to adopt writing in all cases. 

Particulars to he set forth in the InquiMHon, — After viewing the body 
and hearing the evidence, the jury shall give their verdict and certify it by 
an inquisition in writing, setting forth, so far as such particulars have been 
proved to them, who the decetised was, and how’, when, and where the 
deceased came by his death, and, if he came hy his death by murder or 
manslaughter, the persons, if any, whom the jury find to have been guilty 
of murder or manslaughter, or of being accessories before the fact to such 
murder (s. 4 (3)). The jury shall also inquire of and find the particulars 
for the time being reciuired by the Itcgistration Acts to be register .id con- 
cerning the death (a. 4 (4)). 

Summing up and Verdict. — Tf he thinks it necessary, the coroner sums 
up the evidence and explains the law applicable to the case. A coroner is 
not liable 4o an action for slander for any words spoken by him in the 
course of the inquest, his Court being a Court of record (see infra, j). 432). 
Questions of fact are to be determined by the jury ; questions of law are 
decided by the coroner. The jury should deliberate upon their finding in 
private, and announce it publicly (see In rc Mitchehtown Ingumtion^ 1888, 
22 L. K. Ir. 279). 

The coroner ought to direct the jury as to the verdict which, in point of 
law, follows from their finding as to the facts. Hut it seems that the 
coroner is bound to accept the ])rc8ciitment of the jury, if they i)erHist in it, 
however alisurd or contrary to the law it may be (Comb. 380, 8th of Will. 
& Mary), and in the exorcise of their judicial functions the jurors arc not 
answerable to any power in the State. 

Disagreement of the Jury. — If the jury are not unanimous, the verdict 
of a majority consisting of not less than twelve is sullicient. This is the 
rule at common law, and it is irn])li(*d in sec. 4 (3) and sec. 18 (1). Hut in 
case uwelve, at least, of the jury do not agree on a verdict, the coroner may 
either exercise his common law power of detaining the jury as long as he 
thinks fit, and adjourning the inquest from jdace to ])lace until a verdict is 
returned, or he may, under sec. 4 (5), adjourn the impiest to the next 
sessions of oyer and terminer or gaol (lelivery held for tlie county or place 
in which the inquest is held, where they are charged by the judge ; and if, 
after that, twelve of them fail to agree on a verdict, they may be discharged 
by the judge without giving a verdict. 

Adjournment to the assizes can generally be avoided by the jury finding 
such particulars as they are agreed ujion {e.g. those required for registration 
purposes), and leaving open the questions on which they arc not agreed. 

Proceedings upon Inquisition charging Person with Murder or Man- 
slaughter. — Where a coroner’s inquisition charges a person with the offence 
of murder or manslaughter, or of being accessory befi)re the fact to a 
murder (which* latter offence ft in this Act included in the expression 
“ murder ”), the following enactments apply : — 

(1) The coroner shall issue his warrant for arresting or detaining such 
person (if such warrant has not previously been issued) (s. 5 (1)) ; and 
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' (2) Shall bind by recognisance all such persons examined before him as 

know or declare anything material touching the said offence, to appear at 
the next C'ourt of oyer and terminer or gaol delivery at which the trial is to 
be, then and there to prosecute or give evidence against the person so 
charged (s. 5 (1)). 

(:i) Where the offence is manslaughter the coroner may, if he thinks fit, 
accept bail by recognisance with sufficient sureties for the appearance of the 
person charged at the next Court of oyer and terminer or gaol delivery at 
which the trial is to be, and thereupon such person, if in the custody of an 
officer of the Coroner’s Court, or under a warrant of commitment issued by 
such coroner, shall be discharged therefrom (s. 5 (2)). Such recognisances 
are to be taken, as far as circumstances permit, in one of the forms con- 
tained in the 2nd Schedule to C. A., 1887 (s. 18 (4)). 

Where the jury have found a verdict of murder, the coroner has no 
power to bail. Only the High Court can grant relief in this case, on appli- 
cation for a writ of habeas corpus, and the Court will be guided by the 
facts and circumstances of the (iiise as disclosed by the depositions (see 
Jervis, 5th ed., p. 46). Formerly the coroner liad no power to bail even in 
manslaughter. 

(4) The inquisition, depositions, and recognisances, together with a 
certificate under his hand that the same have been taken before him, must 
be delivered by the coroner to the propei* officer of the Court in which the 
trial is to be, before or at the opening of the Court (s. 5 (3)). But see 
Prosecution of Offences Act, 1879, s. 5. For penalty on failure to comply 
with these provisions, see sec. 9, and infra, p. 431. 

Hecof/nviameft and Sureties for Appearance of Witness ^. — A witness who 
refuses to enter into recognisance pursuant to sec. 5 (1) {mipra) may be 
dealt with by the coroner for contempt. 

And it seems that a coi*oner may order a witness to find sureties in 
addition to his owui recognisance, if there is reasonable ground for believing 
that the latter may not be sufficient security for the witness’s appearance at 
the trial, or even at an adjourned inquest; and that, if the sureties are not 
forthcoming, the coroner may commit the witness to gaol for safe custody. 
This course has recently been followed in London on two occasions by one 
of the coroners, without question by the Court or the law officers of the 
Crown or counsel for the witness {Rep, Cor, Sac,, 1894-95, p. 27, and 
1895-96, p. 44). ^ 

Form of tlie Inquisition , — The inquisition must be under the hands, and in 
the case of murder or manslaughter also under the seals, of the jurors who 
concur in the verdict, and of the coroner (s. 18 (1)). It need not, except in 
the case of murder or manslaughter, be on parchment, and it may be partly 
written and partly printed, and may be in the form contained in the 
scliedule of the C. A., 1887, or to the like effect, and the statements therein 
may be made in precise and ordinary language (s. 18 (2)). But if an 
inquisition qualifies the finding of manslaughter by a statement of the 
ground of the finding, and that statement shows no legal ground for it, the 
inquisitiew is bad on the face of it, and may be quashed {R, v. Ckrh of 
Assize of Oxford Circuit, [1897] 1 Q. B. 370). 

Murder includes felo de se, and the inquisition in a case olfelo.de se has 
been quaslied for not being on parchment (JS. v. Whatley, 1849; 7 Dow. & 
L. 317). • * . 

Amending InqiiisUion , — If in the opinion of the Court having cog- 
liisance of the case an inquisition finds sufficiently the matters required to 
be found thereby, and where it charges a person with murder or man- 
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^augli^r sufficiently designates that person and the offence charged, the 
mquisifcion shall not be quashed for any defects, and the Court may order 
it to be amended if of opinion that the defect is not material to the merits 
of the case, and that the defendant will not be prejudiced in his defence on 
the. merits. And for this purpose the Court may postpone the trial and 
respite the recognisances taken before the coroner (s. 20 (1) and (2)). 

The statutory power of amending for defects other than insufficiency in 
the designation of the person or the offence charged is limited to the Court 
before which the trial is to be. But the jurisdiction of the Queen’s Bench 
Division to quash an inquisition for irregularity on the face of it is not 
touched by sec. 20 of the C. A., 1887, and that Court will quash an inquisi- 
tion where either the person or the offence charged is insufficiently designated 
(jS. V. Directors of Great Western Railway, 1888, 20 Q. B. D. 410; jf?. v.. 
Clerk of Assize of Oxford Circuit, [1897] 1 Q. B. 870). 

The finding “ Nos certe credimus esse causani mortis ” has been held 
bad as being expressed as matter of belief instead of certainty (Anon., 1696, 
12 Mod. Ca. 112). 

Amending Certij^atc of Finding of Jury . — The coroner has no power to 
amend the inquisition. But under 37 & 38 Viet. c. 88, s. 36, if satisfied on 
oath or statutory declaration that there is an error of fact or substance in 
his certificate (other than an error relating to the cause of death), the 
coroner may certify the nature of the error and the true facts of the case, 
and the error in the register may thereupon be corrected. 

Coroner's Certificate for Registration of Death . — After the termination of an 
inquest the coroner must send the registrar of deaths such certificate of the 
finding of the jury as is required by the Eegistratioii Acts (s. 18 (3)). 

Order for Burial . — A coroner upon holding an inquest upon any body 
may, if he thinks fit, after view of tlie body, by order under his hand, 
authorise the body to be buried before verdict and before registry of the 
death, and shall deliver such order to the relative or other person to whom 
the same is required by the Kegistration Acts to be delivered ; but, except 
upon holding an inquest, no order, warrant, or other document for the 
burial of a body shall be given by the coroner (s. 18 (6)). 

Ordering of Coroner to hold Inquest. — (1) Wliere Her Majesty’s High 
Court of Justice, or any judge thereof (s. 6 (4)), upon application made by 
or under the authority of the Attorney-General, is satisfied either — 

(a) That a coroner refuses or neglects to hold an inquest which ought 
to be held ; or 

(h) Where an inquest has been held by a coroner, that by reason of 
fraud, rejection of evidence, irregularity of proceedings, insufficiency of 
inquiry, or otherwise, it is necessary or desirable, in the interests of justice, 
that another inquest should be held. 

The Court may order an inquest to be held touching the said death, and 
may order the coroner to pay the costs of the application, and where an 
inquest has been already held may quash the inquisition on that inquest 
(8. 6 (1)). 

(2) . The Court may order that such inquest shall be held eitBer by the 
said coroner or by another, and the coroner ordered to hold the inquest 
shall for that purpose be deemed to be the said coroner. 

(3) Upon any such inquest it shall not be necessary to view the body, 
unless the Court otherwise ordet. 

Jurisdiction of High Court to quash Inquisition independently of sec. 6. — 
Application to quash an iiKjuisition, on the face of it defective, may be 
made to the High Court independently of this section and without the 
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Attomey-Generars authority. In the case of a person on his trial cito such 
an inquisition, the application may be made to the Court before whom thd 
trial is, and should be made before plea pleaded (Fost. C. L. 231), The 
jurisdiction of the High Court to quash such an inquisition is not touched 
by the above section (72. v. Directors of OreaJt Western Railway, 1888, 20 
Q. B.D.410). 

OrouTids held sufficient for quashing Inquisition. — With regard to the 
quashing of inquisitions, the following points have been judicially decided. 
An inquest may be quashed : — 

1. For want of jurisdiction in the coroner {Foxhall v. Barnett, 1853, 
23 L. J. Q. B. 7). 

2. For objections apparent on the face of the inquisition (72. v. Directors 
of Great Western Railway, 1888, 20 Q. B. D. 410 ; R, v. Clerk of Assize of 
Oxford Circuit, [1897] 1 Q. B. 370). 

3. For misconduct of coroner or jury (72. v. Hethersal, 1685, 3 Mod. 80), 
e.g. fraudulent misdirection by coroner (72. v. Walcejicld, 1718, 1 Stra. 69); 
taking some of the jury off with a view to get a particular verdict from the 
remainder (72. v. Stulceley, 1701, 12 Mod. 493). 

4. Where there lias been no view of the body, or the view was such that 
from the state of the body no information could be derived from the view 
(72. V. Bond, 1716, 1 Stra. 22). 

5. Where there has been a miscarriage of justice in consequence of the 
exclusion of evidence which might liave thrown light upon the matter {R. 
V. Carter, 1876, 13 Cox C. C. 220). 

6. Where the adjourned inquest was not held on tlie day to which it 
was adjourned, and therefore the jn'oceedings were at an end (72. v. Payn, 
1864, 34 L. J. Q. B. 59). 

Grounds held insufficient. — On the other hand, the Court has refused to 
quash an inquisition — 

1. On account of the reception of evidence not on oath, no mischief 
having resulted, and the jury having found their verdict on the other 
evidence only (72. v. Coroner of Staffordshire, 1864, 10 L. T. 650 ; R. v. 
Inghmn, 1864, 5 B. & S. 257). 

2. On account of alleged misdirection of jury by coroner, on finding of 
jury being incomplete, or there being no evidence to warrant the finding of 
the jury (72. v. Ingham, 1864, 5 B. & S. 257). 

3. On account of principal coroner being present at, but takirfg no 
part in, an in(j[uest properly commenced by his deputy (72. v. Perkin, 1845, 7 
Q. B. 165). 

An inquisition taken by an unauthorised person is treated as a nullity, 
which it would be superfluous to ([iiash {In re Daws, 1838, 8 Ad. & E. 936). 

Melius Inquirendum. — Where the inquisition is quashed otherwise than 
under sec. 6, a writ of melius inquireTidiim may be issued, ordering the 
coroner to institute a fresh inquiry swper visum corporis with a fresh jury 
(-B. V. Carter, 1876, 45 L. J. Q. B. 711 ; and see Jervis, p. 55, 5th ed.). 

Local Jurisdiction of Coroners. — ^Formerly all the coroners for a county 
could hols inquests indifferently for every part of the county. But under 
7 & 8 Viet. c. 92, counties were divided into districts, to each of which a 
coroner was assigned, with the exclusive right to hold inquests in his 
district. 

Diviffi^n of Counties into Coroners' DistHcts. — But such coroner is for all 
other purposes to be considered a coroner for the whole county, and may 
hold inquests for any other district of the same county during the illness, 
incapacity, or unavoidable absence of the coroner of that district, but not 
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l^herwise. Coroners’ districts, and the rij^ts and duties of coroners in 
riespect of such districts, are preserved by sec. 43 of the 0, A., 1887, 
mdhy sec. 5 of the Local Government Act, 1888, which alters the mode of 
appointment of coroners. 

Deputy Coroners. — Now, however, under the Coroners Act, 1892, the 
deputy of a coroner “shall act as the coroner” while the office is vacant 
through death or otherwise, and “ may act for the coroner ” during his illness 
or absence (see infra, p. 436). 

Franchise Coroners. — For jurisdiction of admiralty and other franchise 
coroners, see infra, p. 435. 

Inquest to he held only hy Coroner vyithin whose Jurisdiction the Body is 
lying. — The coroner only within whose jurisdiction the body of a person upon 
whose death an inquest ought to be liolden is lying shall hold the inquest, 
and where a body is found in the sea, or in any creek, river, or navigable 
canal within the flowing of the sea, where there is no deputy coroner for the 
jurisdiction of the Admiralty of England, the impiest shall be held only by 
the coroner having jurisdiction in the place where the body is first brought 
to land (s. 7 (1)). 

Jitrisdiclion in Boroughs. — The coroner of a borough has excluibi ve juris- 
diction within the borough, except in Admiralty cases (s. 7 (2)). But a 
prison belonging to a county, although situated within a borough, is within 
the jurisdiction of the coroner for the county, and not tlie coroner of the 
borough (11. v. Rohinson, 1887, 19 Q. B. 1). 322). Boroughs which have not 
a separate Court of Quarter Sessions are within the jurisdiction of the 
coroner of the county in which the borough is situated (s. 7 (3)), 

Liabilities of Coroners : Removal and Punishment of Coroner. — The Lord 
Chancellor may, if he thinks fit, remove any coroner from his office, for 
inability or misbehaviour in tlie discharge of his duty (s. 8 (1)). The Lord 
Chancellor is the sole judge of what constitutes inability or misbehaviour 
(for instances, see Jervis, p. 59, 5th ed.). 

The method of procedure for procuring the removal of a coroner from 
his office is to move before the Lord Chancellor, upon aflidavits, for a rule 
nisi, calling on the coroner to show cause why he should not be removed. 
Such a motion may be made at the instance of any person. 

The question of the legality of any act or order of the coroner may be 
raised by an application for an order, in the nature of a mandamus, before 
the High Court (see Short and>Mellor’s Practice of the Crown Offm, 1890, 
p. 32). 

By sec. 8 (2) extortion, corruption, wilful neglect of duty, or misbehaviour 
in the discharge of it, are constituted misdemeanours, and the Court before 
whom a coroner is found guilty of such misdemeanour may, in addition to 
any other punishment, remove him from office. 

These provisions are not in any manner to prejudice or affect the juris- 
diction over coroners of the I^ord Chancellor or the High Court existing 
independently of the C. A., 1887 (s. 35). 

Fine on Coroner for neglect as to Inquisition, Depositions, and Recognisances, 
etc. — If a coroner fails to comply with the provisions of thfe 0. A, 
1887, with respect to the delivery of the inquisition, or to the taking and 
delivery of the depositions and recognisances in the case of murder or man- 
slaughter, the Court may, in a summary manner, impose such fine upon the 
coroner as to thfe Court seems m6et (s. 9). 

Coroner not to act as Solicitor and as Coroner in same Case. — ^A coroner 
shall not by himself or his partner, directly or indirectly, act as solicitor in 
prosecution or defence of a person for an offence for which such person 
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is charged by an inquisition taken before him as coroner, whether such 
,person,is.tri^ on that inquisition or on any .bill of indictment found by a 
grand jury (s. 10 (1)). If a coroner acts in contravention of this section, he 
shall be deemed guilty of misbehaviour in the discharge of his duty (s. 10 
(2)). And the Court before whom such person is tried may impose on a 
coroner appearing to the Court to act in contravention of this section such 
fine, not exceeding j£50, as to the Court seems fit (s. 10 (3)). 

By virtue of sec. 35, the High Court might also treat the offence as 
contempt, and the Lord Chancellor might remove the offender from his 
office under sec. 8. 

Actions agamst Coroner . — The Coroner’s Court being a Coui t of record, 
the coroner comes under the general rule, of great antiquity, that no action 
.will lie against a judge of record for any matter done by him in the exercise 
of his judicial functions, and not exceeding the limits of his jurisdiction — 
as, for instance, trespass in turning a person out of Court {Garnett v. 
Ferrand, 1827, 6 Barn. & Cress. 611), or slander in summing up {Thomas 
V. Ghurton, 1862, B. & S. 475). But for acts done in excess of his juris- 
diction a coroner is civilly liable {Foxhall v. Barnett, 1853, 2 El. & Bl. 
928). 

Medical Witnesses and Post-Mortem Examinations: Coroner may Sum- 
mon Medical Witnesses and direct Performance of Post-Mortem Examina- 
tion . — Where it api)ear8 to the coroner that the deceased was attended 
at his death or during his last illness by any legally qualified medical 
practitioner, the coroner may summon such practitioner as a witness; 
but if it appears to the coroner that the deceased person was not 
attended at his death or during his last illness by any legally qualified 
medical practitioner, the coroner may summon any legally qualified medical 
practitioner who is at the time in actual practice in or near the place where 
the death happened, and any such medical witness as is summoned in 
pursuance of this section may be asked to give evidence as to liow, in his 
opinion, the deceased came to his death (s. 21 (1)). 

The coroner may, either in his summons for the attendance of such 
medical witness, or at any time between the issuing of that summons and 
the end of the inquest, direct such medical witness to make a post-mortem 
examination of the body of the deceased, with or vrithout an analysis of 
the contents of the stomach or intestines. 

Provided that where a person states upon oath before the coroner that 
in his belief the death of the deceased was caused partly or entirely by the 
improper or negligent treatment of a medical practitioner or other person, 
such medical practitioner or other person shall not be allowed to perform 
or assist at the post-mortem examination of the deceased (s. 21 (2)). 

Majority of Jury may require Coroner to Summon another Mediml 
Witness named hy them.—li a majority of the jury sitting at an inquest 
are of opinion that the cause of death has not been satisfactorily explained 
by the evidence of the medical practitioner or other witnesses brought 
before them, they may require the coroner in writing to summon as a 
witness •some other legally qualified medical practitioner named by them, 
and, further, to direct a post-mortem examination of the deceased, with or 
without an analysis of the contents of the stomach or intestines, to be 
inade by such last-mentioned practitioner, and that wheth^ such examina- 
tion has been previously made or not, and the coroner sffall comply with 
such requisition, and in default shall be guilty of a misdemeanour (s. 

21 ( 3 )). 

Coroner may Summon more than one Medical Witness if he deems. ii 
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l exped/iffnt . — It lias been contended by local authorities on several occasions 
that the coroner has no power to call more than one medical witness unless 
; required by the jury to do so under the above subsection (3). The question 
was referred to the Lord Chancellor in February 1894, and also to the 
Home Secretary in April 1895, and in both cases the opinion was expressed 
that the coroner’s power is not so limited (see Rep. Cor, Soc. for 1894-95, 
p. 39). 

The Lord Chancellor said coroners ought to be aware that they have 
authority to examine such medical witnesses as they may deem it ex- 
pedient to summon independently of sec. 21 (3) (see also sec. 4 (1) and 
sec. 26). 

Fees to Medical Witnesses , — A legally qualified medical practitioner who 
has attended at a coroner s inquest in olicdience to a summons of the 
coroner under this Act shall be entitled to receive such remuneration as 
follows, that is to say — 

{a) For attending to give evidence at any inquest whereat no post- 
mortem examination has been made by such practitioner, one guinea ; and 

(b) For making a post-mortem examination of tlie deceased, with or 
without an analysis of the contents of the stomach or intestinif^, and for 
attending to give evidence thereon, two guineas : 

Provided that — 

(1) Nq fee shall be paid for a post-mortem examination performed 
witliout the previous direction of the coroner : 

(2) When an inquest is held on the body of a person who has died in a 
county or other lunatic asylum, or in a public hospital, infirmary, or other 
medical institution, or in a building or place belonging thereto, or used for 
the reception of patients thereof, whether the same be supported ])y endow- 
ments or by voluntary subscriptions, the medical officer, whose duty it 
may have been to attend the decreased person as a mediciil officer of 
such institution as aforesaid, shall not be entitled to such fee or remunera- 
tion (s. 22). 

This proviso has given rise to much difference of opinion as to the. 
institutions to which it applies. The only decision on the question is tliat 
in Don Bavand v. Morrison {Times, March 31, 1885), in which it was held 
that a workhouse infirmary comes within the proviso. But the London 
County Council having been advised by counsel in a contrary sense, allows, 
the p^iyment of fees to medical officers of these institutions. 

No provision is made under this section or elsewhere for extraordinary 
medical investigations, or for any higher fee than two guineas. When sucL 
investigations become necessary, the coroner must obtain the consent of his., 
paymasters — which may be given too late — or run the risk of being sur- 
charged. The Home Office, if applied to, will generally order such investi- 
gations to be undertaken by their own experts. 

Penalty on Medical Practitioner for Neglecting to obey Coroner's Summons , — 
Where a medical practitioner fails to obey a summons of a coroner issued in 
pursuance of this Act, he shall, unless he shows a good and sufficient reason 
for not having obeyed the same, be liable on summary conviction on the 
prosecution of the coroner, or of any two of the j uiy, to a fine not exceeding 
£5 (s. 23). 

This section gives power to any two of the jury to intervene independ- 
ently of the coroner. It would teem also to extend to the case of failure to 
comply with the coroner's order to make a post-mortem examination, the- 
enforcement of which does not seem to be directly provided for elsewhere,, 
though it is submitted that it might be dealt with as a contempt of Court. 

VOL. IIL 28 
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For all other purposes the powers conferred on the coroner by sec. 19 being 
applicable to all witnesses will generaDy be found most effective. 

Removal of Body for Post-Mortem Examimi^, — By the Public Health 
Act, 1875, the sanitary authority is empowered to provide and maintain a 
proper place for the reception of dead bodies during the time required to 
conduct any post-mortem examination. When such a place has been pro- 
vided, the coroner may order the removal of a dead body to and from it for 
the purpose of such examination, the cost of the removal being deemed part 
of the expenses of holding the inquest (s. 24). 

If no mortuary has been i)rovided it is the common law duty of the 
parish officers to find some place for the deposit of a body found dead 
pending the inqilest, and it has been suggested that such a body may be left 
at the house of the churchwarden of the parish. Innkeepers are not bound 
.to receive a dead body. 

Coroners Right to remove Bodies for Inquest: CoumeVs Opinion . — The 
^coroner’s right to order the removal of a body from the place where it 
is lying to a place more convenient for the purposes of an inquest, is often 
» questioned, by friends and others, but apparently has never been directly 
raised before any tribunal competent to settle it. In 1896 certain differences 
of opinion having arisen between the corporation of Southampton and the 
borough coroner with regard to the right of the hitter to order the removal 
of bodies from private houses to the mortuary when no post-mortem 
examination was intended to be made, the following questions were sub- 
mitted by the Coroners’ Society to two eminent Queen’s Counsel and the 
then recorder of Southampton : — 

“ 1. Has the coroner any right, and if so w hat right, to remove bodies for 
the purposes of his inquest, independently of any riglit to remove to a 
particular place for the purposes of a post-mortem examination ? 

2. Has he the right to remove such bodies to the public mortuary ? ” 

Counsel gave it as their opinion that — 

1. The coroner has a general right to rejnove a body on which an 
inquest is to be held to a place convenient for the holding of such inquest. 
They considered that in many cases it would be impossible for a coroner 
and his jury to perform their duties without such a power, e.g. the duty of 
viewing. It must be left to the discretion of the coroner to decide in what 
cases the power should be exercised ; the improper exercise of his power 
may be good ground of complaint against the coroner, but it ^ords 
no argument against its existence. Obstruction of the coroner in the 
execution of his office in this respect, as in others, is an indictable 
misdemeanour. 

Counsel thought it worth pointing out that so absolute is the power of 
the coroner over a dead body, that he may even of his own mere authority 
order it to be exhumed after it has been buried. 

2. Counsel were also of opinion that the coroner may remove a body to 
the public mortuary. 

(See Rep. Cor. Soc. for 1895-96, p. 25.) 

Fees^nd Disbursements payable by Coroner on holding Inquest . — The 
local authority may make, and from time to time alter, a schedule of fees 
and disbursements (other than the fees payable to medical witnesses under 
sec. 22) which on the holding of an inquest may lawfully be paid and made 
by the coroner; and immediately after thfe termination of® the proceedings 
the coroner shall pay the fees of every medical witness, not exceeding the 
fees fixed by sec. 22, and all expenses reasonably incurred in and about the 
holding of the inquest, not exceeding the sums set forth in the schedule for 
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^ the time being in force under sec. 25, and such sums shall be repaid to the 
I coroner in manner provided by the Act (s. 25 and & 26). 

Framhise Coroners , — As to franchise coroners generally, see supra^ 
; Pt. L, p. 415. The two principal franchise coroners are the coroner of 
the Admiralty of England and the coroner of the Queen’s household. 

The Coroner of the Admiralty . — The president of the Admiralty Division 
of the High Court is the coroner of the Admiralty of England (see Jervis, 
p. 103, 5th ed.). His exclusive jurisdiction and that of his deputies extends 
to matters within the duty of the coroner arising on the open sea ; and he 
has a concurrent jurisdiction with the county coroner upon arms of the sea, 
and upon rivers that are arms of the sea, that flow and reflow and bear 
great ships, but this does not apply to deiiths which happen in small 
vessels but to great ships only (2 Hale, P. C. 15, 16, 54). Where the juris- 
diction of the county or borough coroner is concurrent with tliat of the 
Admiralty, the coroner who first obtains possession of the body may hold 
the inquest, and if he do so the authority of the other is determined. 

The Coroner of the QiieciCs Household , — The coroner of the Queen’s 
household is appointed by the Lord Steward for the time being, and has 
exclusive jurisdiction in respect of inquests on persons whose bodies are 
lying within the limits of any of the Queen’s palaces or within tlie limits of 
any other- house where Her Majesty is then demurrant and abiding in her 
own royal person, notwithstanding the subsequent removal of Her Majesty 
from such palace or house. Tlie limits of such palace or house are deemed 
to extend to any place within the curtilage of such palace or house, but not 
further. The jurors on an inquest held by .the coroner of the Queen’s 
household consist of ollicers of tlie household. The inquisition, depositions, 
and recognisances are delivered by the coroner to the Ijord Steward. Save 
as specially provided in sec. 29, the coroner of the Queen’s household is 
subject to the law relating to coroners in like manner as any other 
franchise coroner (s. 29). 

Imqxmt on Treasure Trove . — A coroner shall continue as heretofore to 
have jurisdiction to inquire of treasure that is found, who were the 
finders, and who suspeeded thereof ; and the provisions of this Act shaU, 
so far as consistent with the tenor thereof, apply to every such inquest 
(s. 36). 

“ Treasure trove is where any gold or silver in coin, plate, or bullion 
is foaiid concealed in a house, or in the earth, or other private place, the 
owner thereof being unknown, in which case the treasure belongs to the 
king, or his grantee hai'ing the franchise of treasure trove ” (Chitty on 
Prerogative^ p. 152). 

The coroner has no jurisdiction to determine a question of title 
between the Crown and any other claimant {A.-G. v. Moore, [1893] 1 
Ch. 676). 

In an indictment for concealing treasure trove it is not necessary to 
state any inquisition before the coroner as to the title of the Queen 
{B. v. Toole, 1867, 16 W. R. 439). Nor in an indictment which charges that 
the prisoners did “unlawfully, wilfully, and knowingly conceal” tlie finding 
of certain treasure trove from the knowledge of the Queen, is it necessary 
to allege that the concealment was fraudulent {B, v. Thomas, L. & C. 
1861-65, p. 313). For form of inquisition, see Jervis, App. Form 8, 
6th ed. • 

Outlawry, — Outlawry, though obsolete, is not. abolished. It is still the 
duty of the coroner to be present at the Sheriffs’ Court to pronounce 
judgment of outlawry upon the exigent after guinto exadws (see Jervis, 
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p. 123, ed. 6). The last reported case of outlawry appears to be tSiat of 
Ex parte Stoffel, 1867, L. R 3 Ch. 240. In R. v. YaTvdell, 1792, 4 T. B. 621, 
all the steps in outlawry are fully reported. 

Deputy Coroners, — The statutory law relating to deputy coroners for 
counties and boroughs is now wholly contained in the Coroners Act, 1892, 
56 & 66 Viet. c. 56, which is to be construed as one with the Coroners Act, 
1887 (for appointment and qualifications of deputy, see Pt. I., supra, 
p. 416). 

Jurisdiction , — A deputy may act for the coroner during his illness, or 
during his absence for any lawful or reasonable cause, or at any inquest 
which the coroner is disqualified for holding, but not otherwise (C. A., 
1892, s. 1 (3)).' The question what constitutes lawful or reasonable 
cause is for the judge, not for the jury {R. v. Johnson, 1873, 12 Cox C. C. 
264). Absence on holidays is reasonable cause {ibid,), and absence holding 
another inquest at commencement although coroner is afterwards present, 
is lawful cause {R, v. Perkin, 1845, 7 Q. B. 165). 

In the case of a borough coroner, the necessity for the deputy’s acting 
is to be certified on each occasion by a justice of the peace, such certificate 
to be openly read to 'every inquest jury summoned by the deputy coroner, 
and to be conclusive evidence of his jurisdiction to act (C. A., 1892, s. 1 (3)). 

Deputy to act as Coroner during Vacancy of Office , — The deputy of a 
coroner shall, notwithstanding the coroner vacates his oflice by death or 
otherwise, continue in office until a new deputy is appointed, and shall 
act as the coroner while the office is so vacant, and one certificate may 
extend to the period of the vacancy, and he shall be entitled to receive in 
respect of the period of the vacancy the like remuneration as the 
vacating coroner (0. A., 1892, s. 1 (4)). 

For the purpose of an inquest or act which a deputy of a coroner is 
authorised to hold or do, he shall be deemed to be that coroner, and have 
the same jurisdiction and powers, and be subject to the same obligations, 
liabilities, and disqualifications as that coroner, and he shall generally be 
subject to the provisions of the C. A., 1887, and to the law relating 
to coroners in like manner as that coroner. The inquisition should 
be described as taken before the principal and signed by the deputy in the 
name of the principal {R, v, Perkin, supra), 

[Authorities, — ^All the principal authorities are mentioned in the text of 
this article.] ■ 


Corporation* — Generally, — A. corporation is an artificial or ficti- 
tious person. Its peculiarity is that it has a legal existence distinct from 
that of the sum of its members. Obviously this is a refined conception 
not belonging to a rude age. It was, in fact, a graft from the Boman law, 
but once transplanted it rooted itself firmly in our common law, and such 
ideas as the mystical unity of the Church, the perpetuation of an office, and 
the use of a seal helped to familiarise men’s minds with this convenient 
abstraction. 

Kinds of Corporations , — Corporations are of two kinds — aggregate and 
sole. Examples of a corporation aggregate are the head and fellows of a 
college, the dean and chapter of a cathedral, a trading company, a municipal 
corporation. Examples of a corporation s81e — ^which is a sort of corporation 
incarnate — are the sovereign, a bishop, a rector. This division — ^into aggre- 
gate and sole — ^rests on constitution. Another division — depending on the 
objects to which the corporation is dedicated — ^is into ecclesiastical and lay 
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Ecclenastical or spiritual corporations are such as an abbot and convent, 
or a bishop. Lay corporations are either civil like a borough, or elee- 
mosynary like a college or hospital. 

Characteristics of a Corporation, — The distinguishing characteristics of a 
corporation are : (1) Unity. As an artificial person it unites and personifies 
(in the case of a corporation aggregate) a group of changing and transitory 
individuals, who, for the time being, make up the corporation. (2) Per- 
petual succession. In cominon parlance a corporation never dies. It is 
endowed with immortality. These two incidents of a corporation, unity — 
symbolised by a common seal — and perpetuity, constitute its great merit as 
a juristic conception. On its incorporation this artificial person has bestowed 
upon it a quasi-baptismal name, and in this corporate name the corpora- 
tion can sue and be sued, receive and hold property, and do any act which is 
within its powers. Wliat those powers are will depend upon the incorporating 
Act, charter, deed of settlement, or otlier instrument. The intention of a 
corporation to exercise its j cowers or to do any act it evidences — being an 
invisible body — by its common seal, hut sealing is not in all cases necessary 
to bind it. A corporation has, as consequential to its institution, a power to 
make by-laws for regulating its atfairs and the relations of it s members, 
and also to alter and repeal such by-laws as occasion may require. It can elect 
members and ottic'ers, and in all that it does the act of the majority is deemed 
the act of^the corporation. A bare majority is for this purpose sufficient. 

TAahility of a Corporation. — The older view of a corporation was, that as 
it had no soul and no body, it could not be excommunicated or outlawed ; or 
commit treason or felony, (ir beat or be beaten, or act as an executor, but 
these views have in modern days been much modified. A corporation may 
now be sued, not only for breach of contract, but for tort— for a malicious 
prosecution for instance {Henderson v. Midland liwy, Co,, 1871, 25 L. T. 881), 
or a malicious libel {Necill v. Fine Arts Insurance Co,, [1895] 2 Q. B. 156 ; 
Banger v. Great Western Bwy, Co,, 1855, 5 H. L. 72), or for fraud, deceit, 
trespass, or assault {Butler v. Manelmter and Sheffield Bwy. Go., 1888, 21 Q. K 
D. 207). It is answei-able for the misfeasances of its servants {Green v. London 
Omnibus Co., 1859, 7 C. B. N. S. 290); it may have the scienter imputed to 
it {Stiles V. Cardiff Steam Na vigation Co., 1864, L. J. Q. B. 318), and it 
may be indicted. 

Creation. — No corporation can, by the law of England, be created without 
the consent of the sovereign. • In cases of corporations existing by common 
law or prescription, this consent is implied or presumed. In corporations 
created by Eoyal Charter, Letters Patent, or Act of Parliament it is ex- 
pressly given. 

Dissolution, — A corporation may be dissolved (1) by Act of Parliament ; 
(2) by the natural death of all the members ; (3) by surrender of its fran- 
chise ; and (4) by forfeiture of its chtirter. 

Visitor. — Every corporation has its visitor, whose business it is to correct 
abuses, and see that the corporation does not deviate from the end of its 
institution. The ordinary is commonly the visitor of ecclesiastical corpora- 
tions, the king of civil, and, in eleemosynary corporations, the foilnder, his 
heirs or assigns. 

Duty, — Corporations are now, with certain exceptions, liable to the 
corporation duty imposed by 48 & 49 Viet. c. 51, as an equivalent for the 
death duties which corporations Tbad theretofore escaped. 

[Authorities. — Pollock and Maitland, Hist. Eng. Law ; Grant on Corpora- 
tions-, Blackstone. See also Companies, Chartered; Company; Municipal 
Corporations ; Rail\vay Company.] 
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Corporations, Foreign.— The right of foreign compantes to 
carry on business in England seems to be unquestioned, although treaties 
have been concluded between this and several other countries (e.ff. the 
Anglo-French and Anglo-Belgian treaties of 1862, and the Anglo-Spanish 
treaty of 1883), entitling companies formed in accordance with the laws in 
force in either of the two contracting States to exercise “ all their rights ” in 
the dominions of the other. 

Professor Westlake remarks that “ the right of foreign and colonial 
corporations to carry on business in England, without any authority to that 
eflect from Parliament or Government, has now passed unquestioned for so 
long that it may be considered to be establislied ; and it is a very excei)tional 
instance of liberality ” (Privaie Internaiional Law, p. 337). 

The status of British companies in foreign countries with which treaties 
have been contracted depends upon the construction by the foreign Court 
of their wording. A recent decision of the French Court of Cassation (Za 
Comtruction Ltd.) has shown that even a treaty is no protection to a 
Britisli company where it appears to have been formed for the purpose of 
taking advantage of less stringent formalities of the English law (see Law 
Quarterly Revieio, April 1897, p. 115). 

The essential part of the Anglo-French Convention of 1862 is as 
follows : — “ The high contracting parties declare that they mutually grant to 
all companies and other associations, commercial, industrial, or financial, 
constituted and authorised in conformity with the laws in force in either of 
the two countries, the power of exercising all their rights and of appearing 
before the tribunals, whether for the purpose of bringing an action or for 
defending the same throughout the dominions and possessions of the otlier 
Power, subject to the sole condition of conforming to the laws of- such 
dominions and possessions (Art. 1). 

The Anglo-Belgian Convention is in the same terms. The Anglo- 
Spanish Convention contains a slight variance, granting to the companies in 
question the exercise of all their rights, including that of aiipearing before 
tribunals,” etc. 

As to Foreign Companies, see ante, p. 206. See also preceding article, 
CORPOUATJON. 

[Aiithorities. — Westlake, Private International Law, 1 890 ; Dicey, (7cn- 
llict of Law^, 1896 ; Buckley on Tlie Companies Acts, 1879.] 


Corporations, Municipal. — See Municipal Corporations. 


Corporeal Hereditaments are tangible things which descend, 
as a rule, in case of their owner's death and intestacy, to his heir. These 
are land and all things (such as trees, houses, buildings, mines and minerals) 
which are considered in law as forming part of land. The classification of 
things, as cori)oreal or incorporeal, was introduced into English law by 
Bracton ffo. 7 h, 10 h), who borrowed from Azo (Bracton and Azo, Selden 
Society, 128-131) the distinction taken by the Eoman jurists (Gai. Com. ii. 
88. 12-14) between tangible and intangible things, the latter being especially 
instanced by “ ea, qiice injure eonmtuntf or things, which are purely matter 
of right, such as obligations. But, as al3b happened in the case of the 
classification of actions imported from Eoman into English law, the division 
of corporeal from incorporeal things was soon supported by reasons wholly 
drawn from English law. Thus we find that Bracton puts his borrowed 
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; juristic conception to practical use in his book treating of acquiring the 
"ownership pf things.. And the points on which he there insists are that 
only corporeal things can be the object of actual possession, and that the 
ownership of such things is principally acquired by gift, to which delivery 
■of possession is requisite, whilst of incorporeal things there can \>e no 
delivery of possession, and their conveyance is therefore necessarily a matter 
of the consent of giver and receiver (Bract, fo. 10 6, 11 a, 38 J, 39 ft, 61 6, 52 ft, 
53 a). And, indeed, througliout Bmcton's work we find a strong contrast 
made between the tangible thing (especially the land), which is in a man’s 
possession, and the mere right either to have land, which is in another’s 
possession, or to exercise some pri\'ilege over or in respect of land in others’ 
possession (see Bract, fo. 3 a, 7 ft, 31, 39 a, 52, 53, 100 a, 220 ft, 221, 222, 
262 ft, 264 ft, 434 ft, 437 ft ; note that Bracton’s jus mrriivi does not mean 
mere right, but greater right ; I*olIock and Maitland, Ifid. Entj. Lan\ ii. 77 ; 
but the expression “ mere right ” is advisedly used above as meaning pure 
or bare right). Tlie contrast so pointed out by Bractou took deep root in 
English law. Thus in Britton, incorporeal things, amongst which are 
classed properties, rights, and fees, are distinguished by tlie fact that they 
do not admit of possession or delivery of possossioii, and are therefore 
transferable by consent of the parties exprcsstMl in and coupled with the 
delivery wf a writing or deed (Britt, liv. ii. ch. ii. s. 1 ; eh. ix. ss. 1, 5 ; 
ch. iii. ss. 13, 14; ch. xxviii. s. 8). And in Littleton, we find “things which 
pass by way of grant, by deed made in the country, and without livery,” 
contrasted with the land of which a man is seised, and which he must 
transfer by feoffment with livery of seisin (Litt. ss. 592-628). Here we 
may notice tliat, in the settled common law, tlio distinction l>etween 
corporeal and incorporeal tilings is almost entirely confined to land and to 
rights, which, being rights to, over, or in relation to land, follow the 
same course pf descent as land. The word hereditaTnents was barely in use 
when Littleton wrote ; but tlio things w’hich he contrasts are ttiose which 
pass, on their owner’s death, to his heir. Lord Coke first expressed the 
common law classification in its established form, speaking of hereditaments as 
being corporeal or incorpoi'eal (Co. Litt. 6 a), and ttOling us of the division of 
fee or inheritance into corporeal, as lands and tenements which lie in livery, 
and incorporeal whicli lie in grant, and cannot pass by livery but by deed (Co. 
Litt. 9 a). The nature of corporeal hereditaments, as tfie objects of pos.sesBion, 
is al«o shown by the rule that a title to them cannot be made by prescrip- 
tion (Plow'd. 170 ; WilkiuRon v. Eroud, 11 Mce. & W. 33 ; see Litt. s. 310). 

Corporeal hereditaments, then, may be otherwise described as inherit- 
able things, which are capalde of actual possession and of transfer by 
delivery of possession. As moveable things or cJiattels (q.'ti) came to 
devolve on their owner’s executcus or administrators, corporeal heredita- 
ments were confined to immoveable things or land. The identity of 
corporeal hereditaments w^ith land, and such things as will pass under the 
name of land, is well shown by Sir William Blackstone. “ Corporeal 
. hereditaments,” says he {Coin. ii. 17), “consist wholly of substantial and 
permanent objects; all which may be comprehended under the general 
denomination of land only. For land, says Sir Edward Coke, comprehendeth 
in its legal signification any ground, soil, or earth whatsoever ; as arable, 
meadows, pastures, woods, moors, waters, marshes, furzes, and heath. It 
legally includeth also all castles, houses, and other buildings; for they 
consist, saith he, of .two things : land, which is the foundation, and structure 
thereupon ; so that if I convey the land or ground, the structure or build- 
ing passeth therewith.” And after noticing that, on account of the per- 
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manent and immoveable quality of land, the law regards waters, sdch as 
pools, ponds, or rivers, as so much land covered with water, and requires 
them to be so described for the purpose of conveyance or recovery of 
possession. Sir William continues : “ I^iid hath also, in its legal signification, 
an indefinite extent, upwards as well as downwards. Guju% est solum ejus 
est usque ad cmlum is the maxim of the law, upwards ; therefore, no man 
may erect any building, or the like, to overhang another’s land ; and, down- 
wards, whatever is in a direct line between the surface of any land and the 
centre of the earth, belongs to the owner of the surface ; as is every day’s 
experience in the mining countries. So that the word ‘ land ’ includes not 
only the face of the earth, but everything under it or over it. And there- 
fore if a man grants all his lands, he grants thereby all his mines of metal 
and other fossils, his woods, his waters, and his houses, as well as his fields 
and meadows. Not but the particular names of the things are equally 
sufficient to pass them, except in the instance of water; by a grant of 
which, nothing passes but a right of fishing ; but the capital distinction is 
this, that by the name of a castle, messuage, toft, croft, or the like, nothing 
else will pass, except what falls with the utmost propriety under the term 
made use of ; but by the name of land, which is nomen generalissimum, 
everything terrestrial will pass.” 

Although at common law, corporeal hereditaments lay in livefy, that is, 
were transtWable only by feoffment with livery of seisin, in modern times 
it W’as the practice to convey them by the device of a lease and release 
which avoided the necessity of any actual entry on the land. Corporeal 
hereditaments were first made directly transferable by deed only by an Act 
of 1841 (Stat. 4 & 5 Viet. c. 21; see also 7 & 8 Viet. c. 76, ss. 2, 13). 
And it is now enacted by the Eeal Property Act, 1845 (Stat. 8 & 9 
Viet. c. 106, s. 2), that after the 1st of October 1845 all corporeal tene- 
ments and hereditaments shall, as regards the conveyance of the immediate 
freehold thereof, be deemed to lie in grant as well as in livery. Corporeal 
hereditaments, therefore, now no longer lie in livery only, but are also 
transferable, like incorporeal hereditaments, by deed of grant. And since 
1845 it has been the regular practice so to transfer them. 


Corpse. — The common law recognises no right of ownership in a 
corpse, or, as it is usually phrased, “ the dead body of a human beiilg is 
not capable of being stolen ” (Steph. l)ig. Grim, Law, 5tli ed., 252 ; B, v. 
Haynes, 1614, 12 Co. Eep. 113; 2 East P. C. 652; B, v. Sharpe, 1857, 
Dears. & B. C. C. 160). And in case of theft of the shroud or any property 
buried with the deceased, the property must not be described as that of the 
deceased, but may be described as that of his executors or administrators, 
if probate or letters of administration have been granted (2 Hale, P. C. 181); or 
even it would seem though they have not been granted, (Wright and Pollock, 
Possession at G, L, 128); or, failing that, as the property of the president 
(naming him) of the Probate, Divorce, and Admiralty Division (21 & 22 
Viet. c. 95, s. 19); or of the person who owned the shroud, etc., when 
put in the coffin {Haynes' case, 1614, 12 Co. Eep. 113), or of a person 
unknown, but not of the churchwardens of the parish in which the offence 
was committed (Ano7i, 1794, 2 East,P. C. 652). The person^ bound by law 
to bury a corpse have a special custody of it*for that purpose, and their rights 
and duties cannot in law be overridden by any bequest by the deceased of his 
own corpse, or any special directions as to the mode of its disposition {Foster 
V. Dodd, 1867, 8 B. & S. 842 ; Williams v. Williams, 1882, 20 Ch. D. 659). 



COEPSE 


441 


A ’ corpse can neither be conveyed, attached, taken in execution, nor 
arrested or detained for debt, although the contrary theory is often pro- 
pounded by novelists, and illegalities of this kind have been practised 
even in this century in England and Ireland {Jones v. Aslibumham^ 1804, 
4 East, 460). Such arrest or detention, if effected by a gaoler or officer 
of the law, is a misdemeanour (R v. Fox, 1841, 2 Q. B. 246 ; R v. Scott, 
1842, 2 Q. B. 248, w.). 

It is a common law misdemeanour to prevent the burial of a corpse 
{ R , V. Lynn, 1788, 2 T. R 793; 1 R R 607; R v. Vann, 1851, 2 Den. 
Cr. C. 325; R. v. Sfuirpe, 1857, Dears. & B. C. C. 160), or to dispose of a 
corpse BO as to prevent a coroner’s inquest {R. v. Stephenson, 1884, 13 
Q. B. D. 331), or to expose a naked corpse to ])ublic view {R, v. Clark, 
1883, 15 Cox C. C. 171). And it is by statute a misdemeanour by any 
secret disposition of the dead body of a newly-born infant to conceal the 
fact of its birth (24 & 25 Viet. c. 100, s. 60). See BiiiTii, Conceal- 
ment OF. 

Christian burial ({'.v.) is tlie ordinary mode of disposing of a corpse, 
but cremation is not unlawful, unless it is so carried out as to aniov.nt to a 
nuisance at common law {R, v. Price, 1884, 12 C). B. D. 247 Y I he legal 
obligation to give Christian burial has been held to be incumhent on tlie 
executors, •husband, widow {JcMkins v. Ihicker, 1788, 1 Bl. H. 90), parent, 
and child, ^ and even on a householder in whose house the deceased died. 
And it is at coriinion law a misdemeanour for any person legally bound 
to bury a corpse not to do so if he has the means {R, v. Stewart, 1840, 
12 Ad. & E. 773, 778 ; R. v. Vann, 1851, 2 Den. Cr. C. 325). 

Where the deceased or his relations are too poor to bury him, the 
duty devolves on tlie poor law authorities, whether the death takes |4ace 
within or without a workhouse (Poor Law Acts, 1843, 7 & 8 Viet. c. 101, 
s. 31, and 1849, 12 & 13 Viet. c. 103, ss. 16, 17). Their powers and 
duties extend to pauper idiots (31 & 32 Viet. c. 122, s. 13), and to 
pauper lunatics (Lunacy Act, 1890, 53 & 54 Viet. c. 5, s. 297). feee Poor 

Law. . . t • 

Where the body of a person wlio lias died of infectious disease is 
retained in a room where persons live or sleep, or any dead body is 
retained in such room which is in such a state as to endang(jr the health of 
the inmates, a justice of the peace, on a certificate signetl by a legally 
qualified medical practitioner, may order the removal of tlie body by, and 
at the cost of, the sanitary authority for the district to a public mortuary 
belonging to the authority, and may direct its burial within a time 
specified in the order (38 & 39 Viet. c. 55, s. 142; 54 & 5o Viet. c. <6, 
8. 89, London). More stringent provisions are contained in an adoptive 
section of the Public Health Act, 1890 (53 & 54 Viet. c. t>4, s. 10). 
Obstruction to the order of jx justice is punishable on summary conviction 
by a penalty not exceeding £5. 

If the friends and relatives of the deceased do not undertake to bury 
within the time named, the duty of burial devolves on the relieving officer 
at the expense of the poor rate, but he is entitled to recover th6* expense 
of the funeral by complaint before a Court of summary jurisdiction from 

the person legally liable. t t i 

In the evenly of outbreaks of epidemics or infectious diseases, the Local 
Government Board are empowered to make orders for the speedy burial of 
persons dying therefrom. As to dissection of corpses, see 2 & 3 Will. IV. 
c. 75, and R v. Feist, 1858, 27 L. J. M. C. 164. (See also Burial 
Ground.) 
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Interference without lawful authority with a corpse after interment in 
consecrated ground is at once sacrilege and a violation of the rights of 
the person in whom the churchyard is vested. It is also a misdemeanour 
(jB. V. Lynn, 1788, 2 T. R 793 ; 1 R R 607 ; R v. Oilles, 1820, E. & R 
366, n.) ; and it was under this common law rule only that the misdeeds 
of body-snatchers and resurrectionists could be punished (see Duffin^s case, 
1818, Euss. & E. 365). It is immaterial whether the purpose of removal is 
gain or some laudable object (JR, v. Sharp, 1856, Dears. & B. C. C. 160). The 
Ecclesiastical Courts can gi’ant faculties for the removal of interred remains, 
whether for sentimental or sanitary reasons (Rector, etc,, of St. Helen's, 
Bishopsgate v. Parishioners, [1892] Prob. 250). But the faculty is granted 
only with a view to their reinterment in other consecrated ground, and not 
for cremation (In re Dixon, [1892] Prob. 386), although by faculty 
cremated remains can be intended in a church even when it is closed for 
burials (In re Kerr, [1894] Prob. 284). Where Orders in Council have 
been made under the Burial Acts for removing human remains under a 
church, a faculty is still also necessary, as the Acts do not affect the juris- 
diction of the ordinary, but is granted as of course (In re St, Mary at 
AR/Z, [1892] Prob. 394; In re St, Michael, Bassinf/ham, [1S9S] Prob. 233). 
A similar procedure is followed where disused churchyards are used for 
commercial purposes (Di re St, Nicholas, Cole Ahhey, [1893] Prob. 69). 
The powers of the Ecclesiastical Courts are not confined to churchyards, 
but by sec. 26 of the Cemeteries Clauses Act, 1847, 10 & 11 Viet, 
c. 65, extend also to the consecrated part of a cemetery. 

Where a corpse is not interred in consecrated ground its disinterment 
is unlawful, without a licence from a Secretary of State, granted by the 
Home Secretary, whose powers, so far as relates to disinterinent for 
inquest or inquiry into suspected crime, extend also to consecrated ground. 
He has, as to consecrated ground, concurrent powers with the ordinary, 
but they do not extend to ordering reinterment in other consecrated 
ground. 

Persons removing a corpse from any place of burial without licence 
are liable, on summary conviction, to forfeit a sum not exceeding 
£10 (20 & 21 Viet. c. 81, s. 26). This provision does not apply 'where 
a faculty has been obtained. 

The coroner was entitled at common law to direct disinterment 
within a reasonable time after burial for the purposes of an inquest, of of a 
further inquest where the first has been insufficient (R, v. Clerk, 1702, 
Lord Holt, 167 ; R, v. Bond, 1716, 1 Str. 22 ; Hawk., P. C., bk. ii. c. 9, s. 23 ; 
32 L. J. n.), 

[Authorities, — Steph. Dig, Crirn, Law, 5th ed., p. 252; Archb. Cr, PI, 
21st ed., 369, 1071; Euss. on Cri 7 nes, 6th ed., vol. i. pp. 748, 934; Little 
on Burials, 2nd ed., 1894 ; Philliinore, Eccl. Law, 2nd ed., 690.] 


Corpus and Income. — The question whether a particular 
receipt of payment from or in respect of property which is held by or in 
trust for two or more owners in succession is corpus or capital on the 
one hand, or income or interest on the other, frequently gives rise to 
difficulties. The question is often merely one of construction of a will or 
settlement, by which the successive interefts were created, *but it has also 
often to be decided by general principles, so far as they can be gathered 
from the decided cases. In this article it is assumed that , there is nothing 
in the will or settlement affecting the question at issue. 
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U; I. Receipts. 

ir: The general rule is obvious; all periodic and recurring payments 

I received, which leave the fund intact, are income. 

Rents, annuities, and other periodical payments wdiich accrued in part 
before the death of a testator are apportionable under the Apportionment 
Act, 1870 (ss. 2 and 5). See Apportionment. 

(а) Casual profits are income, fines payable on the renewal of 
renewable leaseholds {Milks v. Milks, 1802, 6 Ves. 7G1) ; fines and heriots 
derived from copyliolds {Brvjstocke v. Brigstocke, 1878, 8 Ch. D. 357; JEarl 
Cowley V. Wollslcy, 1866, 35 Reav. 640) ; rents or royalties from open mines 
and quarries, or brickfields worked by the testator (/.c., see Dashwood v. 
Magniac, [1891] 3 Ch. 360). See also Lewin on Trusts, 9th ed., p. 767. 

(б) Mines and Timber , — One-fourth or three-fourths of the rents 
reserved on mining leases granted under the Settled Land Act, 1882, 
according as the tenant for life is iiiipeachalile for waste in respect of 
minerals or not (s. 11), and one-fourth of the xu'oeeeds of timber ripe for 
cutting, and cut with the consent of the trustees of the settlement or of the 
Court, under the same Act (s. 35), are income. See (a). 

(c) Profits of Business: Bonus. — Where trust funds are retained in a 
business, the profits earned beyond ordinary interest on the original fund 
and its accretions are eorjiiis (In re Hill, 1881, 50 L. tl. Ch. 551). It. was • 
formerly the custom to allow the interest at 4 per cent, (see last case), 
but in some recent cases it has been allowed at 3 per cent, only (In re 
Goodenough, [1895] 2 Ch. 537 ; In re Duke of Ckreland:s Estate, [1895] 2 
Ch. 542). If the funds are improperly retained, the rate allowed must not 
exceed that obtainable from authorised investments (see Imnrn v. Gellatly, 
1867, L. R. 2 Ch. 751).^ 

Where the testator’s capital was retained in a business in which he had 
been a partner in order to complete certain contracts, and under a pro- 
vision to that effect in the partnership agreement, the tenant for life was 
allowed interest at 4 per cent, on the amount of the capital at the death, 
from that time, the remainder of the profits earned being treated as corpus 
(Fearns v. Young, 1804,9 Ves. 549). And in a case where the settled 
property was a share in a partnership undertaking, find all the profits 
earned were retained in the business, under the agreement, until some 
years "after the testator’s death, the whole of the profits were treated as 
corpt/s (Straker v. Wilson, 1870, L. R. 6 Ch. 503; Jaekson v. Jackson, 
1869, 20 L. T. 354). 

Profits which were wholly earned during the life of the testator, 
although not paid until afteir his death, are corpus (Browne v. Collins, 1871, 
L. R. 12 Eq. 586); but if earned partly before and y)artly after his death 
they are treated as income without apportionment (l.c., Ihhotson v. Elam-, 
1865, L. R. 1 Eq. 188). Interest payable under partnership articles in lieu 
of profits earned is apportioned , v. Elam., supra). See generally 
Seton on Decrees, 5th ed., p. 1830. 

A bonus paid* in respect of the shares of a company was formerly 
treated as being generally corpus (Paris v. Paris, 1804, 10 Ves. 183^)i at Any 
rate where it arose from a division of floating capitnl, even though 
originally accumulated out of profits (Irving v. Houston, 1803, 4 Paton Sc. 
App. 521 ; see Bpuch v. S 2 )roulc, infra). In the last case cited, after reviewing 
a great mass of conflicting ceftes, the House of Lords established the 
rational principle that what a tenant for life is to take under an ordinary 
bequest of shares is what is declared as dividends, or bonuses in the shape 
of dividends, during the lifetime of the tenant for life (per Lindley, L.J., In 



444 


CORPUS AND INCOME 


re ArmitcLge, [1893] 3 Ch. at p. 346) ; bo that if the company tiffeat a 
division of accumulated profits as a dividend, and not as a capital payment, 
it is to be taken as income (In re Northage, [1891] 60 L. J. Ch. 488 ; In re 
Malam, [1894] 3 Ch. 578). On the other hand, if they treat it as a capital 
payment, e,g. by allocating it in payment of a new issue of shares (Bouch 
V. Sproule, 1887, 12 App. Cas. 386; Lewin, p. 768), it is corpus. And the 
fact that, having power to increase their capital, they do not purport to 
exercise the power on or before declaring a bonus, is material to show that 
the payment is made as dividend (see Lord Herscheirs judgment in Bouch 
V. Sproule^ supra), 

A reserve fund accumulated from profits may accordingly be income 
when distributed (/ti re Ayk^nry, 1890, 45 Ch. 1). 237 ; Lubbock v. British 
Bank of South Africa^ [1892] 2 Ch. 198). A surplus beyond the capital 
of the company received upon the sale of its undertaking may be shown to 
consist either wholly or in part of undrawn profits, and to be income {/n 
re Bridgewater Co., [1891] 2 Ch. 317), or if it has been treated as part of the 
capital, to be corpus (In re Armitage, [1893] 3 ('h. 337). 

An allotment of shares to the old shareholders, and the profit obtained 
by the sale of an allotment letter, is corpus (In re Barton, 1868, L. E. 5 Eq. 
238; In re Bromley, 1886, 55 L. T. 145 ; see In re Malam, [1894] 3 Ch. 578). 
And if an income payment by the company is used to pay for thfc shares in 
part, the value of the shares nuist be apportioned (l.c.). See further, Buckley 
on Companies, 7th ed., p. 552. 

(d) Property which ought to be Converted. — Where the conversion ought 
to take place at a specified time, the whole actual income iij) to that time 
is to be treated as income, but only so much of the actual income after- 
wards as corresponds to such interest as would have been earned by the 
proceeds of the conversion. Where, therefore, there was an immediate 
trust for conversion and no power to })ostpone it, and conversion took place 
without undue delay, the whole actual income w^ent to the tenant for life 
(Hope V. n Hedonvilk, [1893] 2 Ch. 361). See Setoii, p. 1419. 

The executors or trustees of a will ought in the common case to convert 
personal estate within one year from the testator's death. A number of 
distinctions have been taken as to the share of the actual income during 
such year to. which the tenant for life is entitled in the absence of a 
direction to accumulate or other indication of intention in the will (see 
Lewin on Trusts, 9th ed., j). 322; Seton, p. 1419). In Allhusen y. Wkittell 
(1867, 4 L. E. Eq. 295) the tenant for life was given so much of the actual 
income as would have been produced by an investment in consols at the 
date of the death. 

Where wasting securities ought to be converted under the rule in Howe 
V. Lord Dartmouth (1802, 7 Ves. 137 ; 2 White and Tudor, L. C., 6th ed., 
296, 6 E. E. 96) and Dimes v. Scott (1827, 4 Euss. 195 ; 28 E. E. 46), the 
actual income before conversion so far as it exceeds ordinary interest is 
corpus (Seton, 1417, 1420; see notes to Howe v. Lord Dartmouth in White 
and Tudor, and Wasting Securities). 

If a Kmited interest, e.g. a lease, to the actual income from which a 
tenant for life is entitled, be sold, the purchase-money is apportioned 
between corpus and income (Jeffryes v. Conner, 1861, 28 Beav. 328; In re 
Money's Trusts, 1862, 31 L. J. Ch. 496). If no principle exists for a fair 
apportionment, the trustees of a settlement ought not to assent to the sale 
(Rede v. Oakes, 1864, 32 Beav. 555^; 4 De G., J. & S. 505). 

( e ) Reversionary Interests. — If a reversionary interest, to the income of 
which the tenant for life is entitled, is sold, the amount to be payable to 



CORPUS AND INCOME 


445 

him u ascertained by finding what sum, together with compound interest 
at 4 per cent., would amount to the value of the interest when it is due to 
fall in, and deducting such sum from the price (Chesterfield* s Trusts^ 1883, 
24 Ch. D. 643 ; In re Godden, 1892, W. N. 155 ; Seton, p. 1421). 

(/) Loss on Investmciits. — If a lump sum is recovered, e,g. from a bankrupt 
mortgagor, which represents in jmrt capital and in part arrears of interest, 
it ifl apportioned between income and corpus in the ratio of the amount of 
principal due to the amount of arrears of interest (In re Iluhhuck^ [1896] 
1 Ch. 754). In the case cited a number of earlier decisions, in which 
different principles of apportionment were adopted, are referred to (see 
also Lewin, p. 1047 ; and In re Foster, 1890, 45 Ch. D. 629). 

II. Payments. 

Outgoings: Repairs, — The ordinary outgoings for rents, and also for 
repairs and such improvements as the tenant for life chooses to make, and 
as are not authorised by the Settled I^nd Acts (see Settled Land Acts) 
to be paid out of capital moneys, are payable out of income (Seton, p. 1480 ; 
Caldecott v. Broum, 1842, 2 Hare, 144 ; Dunne v. Dunne, 1855, 7 De C., M. & 6. 
207 ; In re Leigh! s Estate, 1871, L. R. 6 Ch. 887). But money expended in 
finishing work begun by a testator has been allowed to be charged against 
corpus (Iknt v. Dent, 1862, 30 Beav. 363), and also the cost of rebuilding a 
ruinous nlansion-house (Donaldson v. Donaldson, 1876, 3 Ch. D. 743; see 
Salvage, below). See as to the position of a tenant for life in regard to 
repairs In re Baring ([1893] 1 Ch. 61). 

A bequest of “income” derived from leaseholds presumably means 
income remaining after payment of all proper outgoings, including current 
repairs (Thompson v. Bedding, [1897] 1 Ch. 876). 

Payments for drainage work under the Metropolitan Management Act, 
1855, are payable out of income (In re Crawley, 1885, 28 Ch. D. 431 ; but 
see In re Field, 1888, W. N. 36). So are payments made to the tenant of a 
farm for unexhausted improvements (Mansel v. Norton, 1883, 22 Ch. D, 769). 

Fines on Renewal, — The expense of renewing leases is apportionable 
between the tenant for life and remainderman according to their interests 
(In re Baring, [1893] 1 Ch. 61 ; Bradford^, Brownjohn, 1868, L. R. 3 Ch. 
711 ; Lewin, p. 414; Seton, p. 1493). So also are fines payable on admit- 
tances in respect of copyholds (Carter v. Sebright, 1859, 26 Beav. 374). 

Salvage, — An outlay made for the purpose of preserving the corpus has 
sometimes been allowed to be raised by mortgage (see Conway v. Fenton, 
1888, 40 Ch. D. 512), and costs incurred by the tenant for life in protecting 
the estate to be paid out of corpus (In re OrmroHs Estate, [1892] 2 Ch. 318 ; 
Moeyre v. Moore, 1889, 60 L. T. N. S. 626). The principle is not extended 
beyond C/ases of actual salvage (In re Montagu, [1897] 1 Ch. 685). 

Charges created by the testator, although payable after his death, as, for 
instance, an annuity, are corpus payments, if they are debts of the testator, 
recoverable from his whole estate (In re Harrison, 1889, 43 Ch. D. 55), 
but not if they are, in effect, an exception from the property settled (l,c,, 
eiXhiLg AllhTmn v. Whittell, 1866, L. R. 4 Eq. 295). * 

The costs of appointing new trustees are payable out of corpus 
(Lewin, p. 1138); so are the costs of the payment of a fund into Court by 
a trustee (Whi{ton*s Trust, 1869, L. R. 8 Eq. 352), and generally the costs 
of proceedings affecting the fund itself fall upon the corpus. 

The costs of a petition for payment of dividends accruing from a fund 
in Court fall upon the tenant for life (WhiUon*s Trust, supra; Evani 
Trusts, 1872, L. R. 7 Ch. 609 ; Lewin, p. 1139, n.). 
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Correction , House of • — Houses of correction, or publio work- 
houses, were first established in 1576 by the first Poor Law Act (18 Eliz. c. 
3, ss. 5-8). Prior to that the common gaol alone could be used for imprison- 
ment (5 Hen. iv. c. 10). Each county was required to establish two such 
houses. This Act lasted only for seven years (s. 13), but was continued 
in 1592 (35 Eliz. c. 7), and further provision was temporarily made for 
establishing these houses in 1598 (39 Eliz. cc. 4, 5); and in 1610 (7 Jac. 1. 
c. 4) further provision was made to compel each county to establish and 
administer such houses. Their original purpose was for the imprisonment 
and setting to work of rogues, vagal)ond8, and unsettled and idle 
paupers, but they were extended (1610) to persons who deserted their 
families and the mothers of bastards. After 1708 (5 Anne, c. 16) they 
were utilised for tlie imprisonment of persons convicted of felonies 
having benefit of clergy; and thenceforth it was usual in statutes 
creating minor offences to direct imprisonment in a house of correction 
(see 17 Geo. ii. c. 5, s. 32). But these places were distinct from the 
common gaol of the county until 1835 (5 & 6 Will. iv. c. 38, ss. 3, 4), 
when committals to houses of correction instead of to the common gaol 
were legalised in certain cases. Under the Indictable Offences Act, 1848 
(11 & 12 Viet. c. 42, s. 25), committal to a house of correction to await 
trial was legalised in the case of all indictable offences. • 

The distinction between gaols and houses of correction was abolished 
in 1866 (28 & 29 Viet. c. 126, ss. 4, 56), and with the transfer to the Crown 
of all prisons vested in local authorities the history of this particular 
place of imprisonment ends, and references to the common gaol or house 
of correction in statutes are now to be read as references to the prisons 
appointed for a particular area by the Secretary of State (see Statutory 
Eules and Orders, Eevised, vol. v. p. 648). See Gaol ; Prison. 


Corrector of the Staple. — An officer belonging to the 
staple, appointed under an old statute to record the transactions made 
between merchants. 


Correspondence, Contract by, Offer and « Ac- 
ceptance by Letter. — An ofter made by post, or made undeFSuch 
circumstances that the parties must have contemplated an acceptance by 
post {Henthorn v. Fraser, [1892] 2 Ch. 27), remains open until notice to with- 
draw it reaches the offeree, or until a reasonable time, or the time specified 
in the offer, for accepting it has elapsed {Adams v. Lindsell, 1818, 1 Barn. & 
Aid. 681 ; 19 E. E. 415; Cooke y. Oxley, 1790, 3 T. E. 653; 1 E. E. 783; 
Stevenson v. McLean, 1880, 6 Q. B. D 346 ; Dickinson v. Dodds, 1876, 2 Ch. D. 
463 — see Anson on Contracts, 8th ed., p. 34, and Pollock, 6th ed.,p. 29, as to 
this case — Household Fire Co. v. Grant, 1879, 4 Ex. D. 216 ; Ramsgate 
Hotel Co.Y. Moivtijiore, 1866, L. E. 1 Ex. 109). It cannot be accepted when 
once refflsed, unless renewed {Sheffield Canal Co. v. Sheffield Ewy. Co., 3 
EaiL Cas. 132 ; Hyde v. JFrench, 1840, 3 Beav. 334), and a counter offer is 
an implied refusal (Z.c.). A letter of acceptance is effective so soon as it is 
posted {Household Fire Co. y. Grant, supra; Brogden y. Metrop. Bwy. Co., 
1877, 2 App. Cas. 666), unless notice retrrfbting it reaches {he offerer before 
or along with the acceptance {Dunmore v. Alexander, 1830, 9 Shaw & Dunlop, 
190 ; Newcomle v. De Boos, 1860, 29 L. J. Q. B. at p. 5; Leake on Contrasts, 3rd 
ed., p. 30). So that a letter withdrawing an offer by letter, posted before, but 
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i- . • 

i^^^'eoeiwd after acceptance without knowledge of the withdrawal, is ineffective 
^ V. Van Tunlwmn^ 1880, 5 C. P. D. 344), even though the post- 

voffice delivery of it is delayed {Dmdop v. Higgins, 1848, 1 H. L. 381; 

, mnd HebVs case, 1867, L. R 4 Eq. 9) or altogether omitted {Household Fite 
^Co. v. Orant, supra). There is no acceptance by neglect to reply to a letter 
event of no reply, the offer will be treated as accepted 
{Felthouse v. Bindley, 1862, 11 C. B. N. S. 869). 

The whole corrcspOTidencc mast he looked at in order to ascertain whether 
there is a binding agreement,— that is to say, whether an offer has been 
accepted without qualification, — and letters subsequent to an apparently 
unqualified acceptance may show that it was not intended or understood 
to be such {Hussey v. Ilome-Payne, 1879, 4 App. Cas. 311 ; see Bristx^l 
Aerated Bread Go. v. Maggs, 1890, 44 Ch. D. 616 ; Simpson v. Httghes, [1896] 
66 L. J. Ch. 143 ; and Fry on Specific Performance, 3rd ed., p. 257). If such 
an acceptance is found the contract made by It will not be affected by 
the fact that the parties continued to negotiate {Bellamy v. Dehenluim, 
1890, 45 Ch. D. 481 ; see further Maconchy v. Trower, 1894, 2 Ir. R 663). 

The introduction of a provision, in the reply to an oiler for tlto sale of 
land, that the title shall be approved by the purchaser’s solicitor, does not 
prevent the acceptance being sufficient if it only means that the vendor is 
to show a«proper title, for that the law implies. In Hussey v. Ilorne-Paym 
{supra), Cairns, L.C., expressed an opinion that the provision has presumably 
this meaning, and does not mean that the solicitor is to be arbiter as to what 
title shall be accepted (4 App. Cas. at p. 322). This opinion was adopted 
in Hudson v. Buck, 1872, 7 Ch. D. 683 ; cp. Chipperjield v. Carter, 1895, 
72 L. T. 487, where a lease to be granted was to be approved by the lessee’s 
solicitor. A contrary view is suggested by Honeyman v. Manryat, 1855, 21 
Beav. 14; 6 H. L. 112 (see also Winn v. Bull, infra \ and Fry, p. 238,71.). 

Eeferences showing tliat the parties contemplated a formal agreement 
being drawn up do not prevent a concluded agreement effected by the 
correspondence from being binding {Rossiter v. Miller, 1878, 3 App. Cas. 
1124, “ I have requested the solicitors to forward the agreement for pur- 
chase ”), if all the terms, or a form of contract, are agreed upon {Filby v. 
Hounsell, [1896] 2 Ch. 737). But it may be shown by the correspondence 
{Grossley v. Maycock, 1874, L. R 18 Eq. 180; Winn v. Bull, 1877, 7 Ch. D. 
29, “this agreement is made subject to the preparation and approval of a 
formal document ” ; Lloyd v. Howell, [1895] 2 Ch. 744; Page v. Norfolk, 
1894, 70 L. T. 781), or by parol evidence {Pym v. Campbell, 1856, 6 El. & 
Bl. 370), that the preparation of tlie formal doemuent was a condition 
precedent to liability. 

For purposes of jurisdiction, a contract by correspondence is made at the 
place whence the acceptance is despatched {Cowan v. O'Connor, 1888, 20 Q. 
B. D. 640). 

See further, Contract ; Frauds, Statute of. 

{Authorities. — See the section on “ Contract ” (Consent) in Campbell’s 
Ruling Cases-, an article in the Law Quarterly Review, ix. p. 316, and a note, 
vxii. p. 185.] • 

Corroboration. — Though, for obvious reasons, it is generally 
expedient to be* provided with corroborative evidence of all disputed facts, 
the evidence of a single witness is sufficient in law to prove any fact in any. 
case, civil or criminal, except as follows : — 

1. In prosecutions for high treason there must be two witnesses to 
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prove the treason, both of them to the same overt act, or one of them to 
one and another to another overt act of the same treason, unless the 
defendant willingly confess the same (7 & 8 Will. in. c. 3, ss. 2 and 4), 
and except in the cases named in 39 & 40 Geo. iii. c, 93, and 5 & 6 Viet, 
c. 51, s. 1 (see B. v. McCaffeHy, 1867, 10 Cox C. C. 603). 

2. In prosecutions for perjury there must be two witnesses. One alone is 
not sufficient, because there is in that case only one oath against another {B. v. 
Muscoty 1714, 10 Mod. Ca. 192, 194; and see Archb. Grim, LaWy 21st ed., p. 338). 

Although every assignment of perjury must be proved by two 
witnesses, it is not necessary that every fact which goes to make the 
assignment should be (jB. v. Gardinery 1839, 8 Car. & P. 737). It is enough 
if there be one witness and something more; some independent and 
corroborative testimony such as may be furnished by an admission, a 
confession, or a document (B. v. Hooky 1858, Dears. & B. C. C. 606; 
B. V. ShaWy 1865, L. & C. 579 ; B, v. BraithwaitCy 1859, 1 F. & F. 638 ; 
B, V. Barkery 1842, Car. & M. 639). 

3. In affiliation proceedings, no order for maintenance is to be made on the 
putative father by justices in petty session, or by a Court of Quarter Sessions 
on appeal, unless the evidence of the mother is corroborated in some material 
particular by other testimony to the satisfaction of the justices in petty or 
quarter sessions, as the case may be (35 & 36 Viet. c. 65, s. 4 ; 8 & 9 Viet, 
c. 10, 8. 6). Evidence of acts of familiarity between the mother and the 
defendant at a time before the child could have been begotten, is sufficient 
(Cole V. Manningy 1877, 2 Q. B. D. 611 ; 46 L. J. M. C. 175). 

4. In prosecutions under secs. 2 and 3 of the Criminal Law Amend- 
ment Act, 1885, for procuring women or girls for the purposes of prostitu- 
tion, or procuring the defilement of women or girls, no person shall be 
convicted upon the evidence of one witness, unless such witness be 
corroborated in some material particular by evidence implicating the 
accused ; and in prosecutions under sec. 4 of the same Act, for carnally 
knowing, or attempting to carnally know, a girl under the age of thirteen, 
if the evidence of a child of tender years is given for the prosecution, not 
upon oath, it must be corroborated by some other material evidence in 
support thereof implicating the accused (48 & 49 Viet. c. 69, ss. 2, 3, and 4). 

5. In coitions for hreach of promise of marriagCy the plaintiff' cannot 
recover a verdict upon his or her own testimony, unless it is corroborated 
by some other material evidence in support of the promise (32 & 3^Vict. 
c. 68, s. 2 ; Bessela v. Stemsy 1877, 2 C. P. D. 265 ; 46 L. J. C. P. 467 ; 
Wiedeman v. Walpolty [1891] 2 Q. B. 534 ; 60 L. J. Q. B. 762). 

6. An order for removal of a pauper under 39 & 40 Viet. c. 61, s. 34, (can- 
not be made upon the uncorroborated evidence of the person to be removed. 

7. A person cannot be convicted of an offence under the Prevention of 
Cruelty to Children Act, 1894, upon the testimony of a child of tender' 
years given not upon oath, unless it is corroborated by some other material 
evidence implicating the accused (57 & 58 Viet. c. 41, s. 15). 

In the following cases corroborative evidence is usually required in 
practice ‘though not absolutely necessary in law : — 

1. Jn criminal prosecutions the jury ought not to convict on the unsup- 
ported evidence of an accomplice. The judge should not withdraw the case 
from the jury, but should advise them to acquit, unless such evidence be 
corroborated, not only as to the circumstttnees of the offertce, but as to the 
participation in it by the accused (JB. v. Stubbs, 1865, Dears. & P. 555 ; B. 

V. Wilkes, 1836, 7 Car. & P. 272 ; In re Meunier, [1894] 2 Q. B. 415). 

2. In divorce proceedings, the Court will not act upon the uncorro- 
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borated evidence of a party (Brown and Powles on 5th ed., p. 397 ; 

Wills on Evidence^ p. 242). 

The uncorroborated admissions or confessions of a wife, respondent in a 
divorce suit, should be received with the utmost circumspection and 
caution, but, if genuine, may be acted upon (Robinson v. Robirmn^ 1859, 
1 Sw. & Tr. 362, 393). 

'3. There is no rule of law which precludes a claimant from recovering 
against the estate of a deceased person on his own testimony without 
corroboration ; but such testimony will be regarded with jealous suspicion, 
and the Court will in general require corroboration (Oandy v. Macaulay , 
1886, 31 Ch. D. 1 ; Beckett v. Ramsdale, 1885, 31 Ch. D. 177 ; 66 L. J. Ch. 
241 ; 34 W. R. 127). 


Corrosives. — It is felony to cast or throw at or otherwise apply 
to any person any corrosive fluid, with intent to bum, maim, disfigure, or 
disable, or do grievous bodily harm to any person, whether any bodily 
injury be effected or not (24 & 25 Viet. c. 100, s. 29). The punishment is 
penal servitude for life or not less than tliree years, or impris'viivuent with 
or without hard labour for not over two years. Males undei sixteen may 
also be wlppped. 

The »[)ecial words are directed against vitriol -throwing. See BODlLV 

Harm; Mayhem. 
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I. CORRUPT PRACTICES AT PARLIAMENTARY ELECTIONS. 

Meaning of Corrupt Practices. — Corrupt practices are defined by the 
Parliamentary Elections Act, 1868, 31 & 32 Viet. c. 125, s. 3, as meaning 
bribery, treating, and undue influence, or any such offences, as defined by 
Act of Parliament or recognised by the common law of Parliament. 

The Corrupt and Illegal Practices Prevention Act, 1883, 46 & 47. Viet, 
c. 51, has amended and effected considerable changes in the law relating 
to the prevention of corrupt and illegal practices at Parliamentary Elections. 
The expression “ corrupt practice,” as used in that Act, means (see s. 3), 
any one of the following offences: (1) bribery; (2) treating; (3) undue 
influence; (4) personation, and . aiding, abetting, counselling, and procuring 
the commission of the offence of personation ; and (5) knowingly making 
a false declaration as to election expenses (see S: 33). Every offence 
which is a corrupt practice within the moaning of that Act is, under sec. 3, 
to be a corrupt practice within the meaning of 4he Parliamentary Elections 
Act, 1868. 

Corrupt intention is of the essence of a corrupt practice; a corrupt 
practice, it has been said, is a thing the mind goes along with; illegal 
practices, on the other hand, may be committed whatever the intention 
may be ; an act forbidden by the Legislature is an illegal practice, whether 
it be done honestly or dishonestly (see Barrow-in-Furness, 1886, 4 O'M. & 
H. 77 ; see also Walsall, 1892, ihid, 127). Political or other associations 
cannot be guilty of corrupt practices, an association, as such, being incap- 
able of corrupt intention ; the members, however, may be. As to corrupt 
practices by members of political and other associations, see Taunton, 1869, 
1 O'M. & H. 181 ; Blaclchurn, 1869, ibid. 200 ; Wakefield, 1874, 2 O'M. & II. 
102; Bc'wdley, 1880, 3 O'M. & H. 146; Wy/an, 1881, 4 O'M. & H. 7 ; 
Walsall, 1892, ibid., 123 ; Hexham, 1892, ibid. 145 ; Worcester, 1892, ibid. 
153; Rochester, 1892, ibid. 158; Lancaster, 1896, 5 O'M. & H. 43; y^oxocr 
Hamlets, 1896, ibid. 97. As to how far drunkenness might rebut the 
imputation of a corrupt intention, see Montgomery, 1892, Day's El. Gas. 64, 
151. An act which at the time it was done was legal cannot become 
corrupt by the subsequent conduct of the party who did it (see per Pollock, 
B., Lichfield, 1895, 5 O’M. & H. 28). 

Corrupt practices may be committed before, during, or after an election, 
and whenever committed will avoid the election (see Sligo, 1869, 1 O'M. 
& H. 302; Youghal, 1869, ibid. 291; Stroud, 1874, 2 O'M. & H. 183; 
Norwich, 1886, 4 O'M. & H. 86 ; Hexham, 1892, 4 O'M. & H. 143). But 
the period during which a candidate can be held responsible for the acts 
of his agents must be confined within reasonable limits (see per Hawkins, 
J., Walsall, 1892, 4 O'M. & H. 125 ; see also Lichfield, 1895, 5 O’M. & H. 
36 ; Elgin, 1895, ihid. 12 \ Lancaster, 1896, ibid. 125; and Agency (Election)). 

Effect of Corrupt Practices.— Common Law.—Th^ prevalence of 
general corruption at an election, quite apart from the acts* of the members 
or their agents, would have the effect of vitiating the election at common 
law (see QuUdford, 1869, 1 O’M. & H. 15), Thus an election may be 
avoided at common law, on the ground of genial bribery, general treating, 
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; ? or geoer^ intimidation (see 5nw(/brd, 1869, 1 O'M. & H. 40; Tamimrth, 
‘1869, iMd, 58; Stalybndge, 1869, ibid, 72; Beverley^ 1869, iUd. 147; 

• Stafford, 1869, ibid, 229 ; Nottmyham, 1869, ibid. 246 ; Drogheda, 1869^ 
; ibid. 257 ; Sligo, 1869, ibid. 300 ; (talioay, 1874, 2 O'M. & H. 200 ; St. Ives, 
1875, 3 O'M. & H. 13). As to general bribery, general treating, and general 
intimidation, see^os^ under the heads Bribery, Treating, Undue Influence. 

An election* might also be set aside at common law on the ground 
of fraud, where a candidate had been guilty of bribery, treating, or undue 
influence, or where there has been personation at his or his agent’s instiga- 
tion (see Coventry, 1869, 1 O'M. & H. 105). 

Statutory Penalties. — Under the Corrupt and Illegal Practices Proven-^ 
tion Act, 1883, where, upon the trial of an election petition respecting an 
election for a county or borough, the Election Court report that any 
corrupt practices other than treating or undue influence have been proved 
to have been committed in reference to such an election by or with the 
knowledge and consent of any candidate at such election, or that the 
offence of treating or undue influence has been proved to have been com- 
mitted in reference to such election by any candidate at such olection, 
such candidate is not capable of ever being elected to or sitting h. the House 
of Commons for the said county or borough, and if he has been elected, his 
election is.void, and he is in addition subject to the same incapacities as 
if at the date of the report he had been convicted on an indictment of a 
’ corrupt practice (s. 4). If the Election Court report that any candidate has 
been guilty by his agents of any corrupt practice in reference to the 
election, that candidate is incapable of being elected to or sitting in the 
House of Commons for such county or borough for seven years after the 
date of the report; and if he has been elected, his election is void 
{ibid. s. 5). 

Every corrupt practice, other than personation, or aiding, abetting, 
counselling, or procuring the commission of the oflence of personation, is 
a misdemeanour, and renders the person committing it liable on conviction 
on indictment to imprisonment, with or without hard labour, for a term 
not exceeding one year, or to a fine not exceeding two hundred pounds 
{ibid. 8. 6 (1)). The oilence of personation, or of aiding, abetting, coun- 
selling, or procuring the commission of personation, is a felony, punishable 
by imprisonment for a term not exceeding two years, together with hard 
labour {ibid. s..6 (2)). 

Incapacities. — In addition to the above punishments, a person who is 
convicted on indictment of any corrupt practict) is incapacitated during a , 
period of seven years from the date of his conviction for being registered 
as an elector, or voting at any election in the United Kingdom, whether 
it be a parliamentary election or an election for any “public office” as. 
defined by sec. 64 of the Act {ibid. s. 6 (1) {a)), or for holding any public 
or judicial office as defined by sec. 64 ; and if he holds any such office, the 
office is vacated {ibid. s. 6 (1) (5)). Any person so convicted of a corrupt 
practice in reference to any election is also incapable of being elected to 
and of sitting in the House of Commons during the seven years vext after 
the date of his conviction ; and if at that date he has been elected to the 
House of Commons, his election is va(Mited from the time of the conviction. 

Moreover, evei:y person guilty of .a corrupt practice at an election ia 
prohibited from Voting at such election, and if such person votes, his vote 
is void {ibid. s. 36) ; and every person who, in consequence of conviction, or 
of the report of any Election Court or Election Commissioners, for any 
corrupt practice, is incapable of voting at any election, is prohibited from 
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Voting, and his vote is void {ibid, s. 37). See further as to the report «by an 
Election Court or Election Commissioners of persons guilty of corrupt 
practices, ibid, s. 38 ; and as to corrupt practices by justices of the peace, 
barristers, solicitors, and members of other professions, and by persons 
holding licences, see ibid, s. 38 (6)~(9). 

Petition, — The existence of any corrupt practice affords ground for the 
presentation of a petition (see Election Petition). 

Belief, — As to relief from the consequences of corrupt practices where 
a candidate has upon the trial of an election petition been reported by the 
Election Court guilty by his agents of treating or undue influence, see 
Belief. 

Prosecution for Corrupt Practices. — Where information is given 
to the Director of Public Prosecutions that any corrupt practices have 
prevailed in reference to any election, it is his duty to make such inquiries 
.and institute such prosecutions as the circumstances of the case appear to 
him to require (Corrupt and Illegal Practices Prevention Act, 1883, s. 45). 
It is also the duty of the Director of Public Prosecutions on the trial of every 
('lection petition to attend personally or by representative, and to obey any 
directions given by the Election Court with respect to the prosecution of 
offenders {ibid, s. 43 (1)); and, without any direction from the Election 
Court, if it appears to him that any person who has not received a« certificate 
of indemnity has been guilty of a corrupt practice, he must prosecute such 
person before the Election Court, or, if he thinks expedient in the interests 
^of justice, before any other Court {ibid, s. 43 (3), and s. 57 (1) ; see also 
Ipswich^ 1886, 4 O’M. & H. 75 ; West Belfast ^ 1886, ibid, 109 ; Walsall, 
1892, ibid, 123). Where a person is prosecuted before an Election Court for 
Any corrupt practice, and appears before the Court, the Court is to proceed 
to try him summarily ; and, if convicted, he is subject to the same incapacities 
•as upon conviction on indictment, and may also be sentenced to imprison- 
ment with or without hard labour for six months, or to pay a fine not 
exceeding two hundred pounds. But before proceeding to try any person 
summarily for any corrupt j)ractice, the Election Court must give him the 
option of being tried by a jury {ibid, s. 43 (4)). Where the person prose- 
cuted before the Election Court either elects to be tried by a jury, or does 
not appear, or if the Court thinks it expedient, it may, if of opinion that the 
evidence is sufficient, order him to be prosecuted on indictment or before a 
Court of summary jurisdiction {ibid, s. 43 (5) and (6)). • 

An Election Court, when reporting that certain persons have been guilty 
of any corrupt practice, must report whether those persons have or have 
not been furnished with certificates of indemnity ; such report is to be laid 
before the Attorney-General with a view to his instituting or directing a 
prosecution against such persons as have not received certificates of 
indemnity, if he deems the evidence sufficient to support a prosecution {ibid. 
8. 60). As to certificates of indemnity, see ibid. s. 59. 

A prosecution for a corrupt practice must be commenced within one 
year after the offence was committed, or if it was committed in reference 
to an eleetion with respect to which an inquiry is held by Election Commis- 
sioners, within one year of the commission of the offence, or within three 
months after the report of such commissioners, whichever period last expires ; 
but in any case, >vithin two years after the offence was committed 
{iUd, s. 61). 

See generally as to legal proceedings in respect of corrupt practices, 
iUd, ss. 50-58, As to the form of the indictment, see R, v. Norton, 1886, 
16 Cox C. C. 59 \ B, v. Stroulger, 1886, iUd. 85 ; B, y. BiUy, 1890, 17 Cox 
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C. C. 120. As to prosecutions for personation by the returning officer, 
see posi under the head Personation, 

If on the trial of an election petition a candidate is proved to have 
personally engaged any person as a canvasser or agent for the management 
of the election, knowing that he has within seven years previously been 
convicted or reported guilty of any corrupt practice, the election of such 
candidate is void (Parliamentary Elections Act, 1868, 31 & 32 Viet. c. 125, 
s. 44). 

(1) Bribery. 

At Common Law’. — Bribery at parliamentary elections was at 
common law a crime punishable by indictment or information (see 72. v. Pitt^ 
1762, 3 Burr. 1338; see also Bribery), yet prosecutions for this offence 
appear to have been unknowrn until it was placed upon a legislative basis by 
the Statute 2 Geo. ii. c. 24. The House of Commons, however, in exercise 
of its peculiar and exclusive jurisdiction in matters relating to the constitu- 
tion of its own body, took cognisance of bribery at elections (see 4 Inst. 23 ; 
Lort^e's case, 1571, 1 Com. Journ. 88; 2 Dougl 400; Stockhrid(f*\ 1689, 10 
Com. Journ. 286 ; Blechingley, 1623, Glanv. 39). 

The resolution of the Ilouse of Commons in 1 677, which was made a 
Standing Order in 1678, was an early attempt to stop corrupt practices at 
elections by limiting the expense incurred ; it prohibited the giving of money 
or entertainment, and any infringement of its provisions was termed bribery 
(see 9 Com. Journ. 411; ibid. 517 ; 2 Dougl 403; Evesham, 1838, F. & F. 
514; 2nd Southwark, 1796, Cliff. 232). 

By Statute. — The liasis of the modern law as to bribery at elections 
is the Corrupt Practices Prevention Act, 1854, 17 & 18 Viet. c. 102, which 
repeals all the earlier legislation on the subject (as to which, see Stephen, 
Hist. Crim. Law, vol. iii. j». 253, and Kogers on Elections, 17th ed., 
vol. ii. p. 262), and gives seven definitions of bribery which -have been 
adopted by the Corrupt and Illegal Practices Prevention Act, 1883, 46 & 
47 Viet, c.’ 51, Sched. HI. Part 111. 

Statutory Definition. — Under secs. 2 and 3 of the Corrupt Practices Pre- 
vention Act, 1854, incor])orated in the Corrupt and Illegal Practices Pre- 
vention Act, 1883, by sec. 3, and Sched. III. Part III., the following persons 
are to be deemed guilty of brilmry : — 

Civmy Brihe. — (1) Every ^person who, directly or indirectly, by himself 
or by any other person on Ins belialf, gives, lends, or agrees to give or lend, 
or offers, promises, or promises to procure or to endeavour to procure any 
money or valuable consideration (see Cooper v. Slade, IHoti, 6 El. & Bl. 447 ; 
and Simpson v. Ycend, 1869, L. 11. 4 Q. B. 626) to or ft)r any voter, or to or 
for any person on behalf of any voter, or to or for any other person, in order 
to induce any voter to vote or refrain from voting, or who corruptly does 
any such act as aforesaid on account of such voter having voted or refrained 
from voting at any election (see Cooper v. Slade, 1857, 27 L. J. Q. B. 449): 

(2) Every person who, directly or indirectly, l)y himself or by any other 
person on his behalf, gives, or procures, or agrees to give or procure, or 
offers, promises, or promises to procure or to endeavour to procure, any 
office, place, or employment, to or for any voter, or to or for any person on 
behalf of any v<jter, or to or for any other person, in order to induce such 
voter to vote or refrain from voting, or who corruptly does any such act as 
aforesaid on account of any voter having voted or refrained from voting at 
any election : 

(3) Every person who, directly or indirectly, by himself or by any other 
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^rsiwi^on his behalf makes any such gift, loan, offer, promise, procurtoent, 
^ as aforesaid, to or for any person in order to induce such 

■^>^erson to procure or endeavour to procure the return of any person to serve 
in Parliament, or the vote of any voter at any election (see BriU v. Bobinson, 
1870,LE. sap. 603): 

(4) Every person wlio upon, or in consequence of any such gift, loan, 
offer, promise, procurement, or agreement, procures or engages, promises or 
endeavours to procure the return of any person to serve in Parliament, or 
the vote of any voter at any election : 

(5) Every person who advances or pays, or causes to be paid, any money 
to or to the use of any other person, with the intent that such money or any 
part thereof shall be expended in bribery at any election, or who knowingly 
pays, or causes to be paid, any money to any person in discharge or repay- 
ment of any money wholly or in any jmrt expended in bribery at any 
election. 

It is, however, expressly provided that the above provisions are not to 
extend or to be construed to extend to any money paid or agreed to be paid 
for or on account of any legal expenses hand fide incurred at or concerning 
any election (as to which, see Eli-xtiox Expenses). See Cooper v. Slade, 
1857, 27 L. J. Q. B. at p. 454, and Coventry, 1869, 1 O'M. & H. at p. 101. 

Reiving Bribe. — (6) Every voter who, before or during any election, 
directly or indirectly, by himself or by any otlier person on his behalf, 
receives, agrees, or contracts for, any money, gift, loan, or valuable considera- 
tion, office, place, or employment, for himself or for any other person, for 
voting, or agreeing to vote, or for refraining or agreeing to refrain from 
voting at any election : 

(7) Every person who, after any election, directly or indirectly, by him- 
.self, or by any other person on his behalf, receives any money or valuable 
consideration on account of any j)erson having voted, or refrained from 
voting, or having induced any other person to A^ote or to refrain from 
voting at any election. 

What constitutes Bribery. — Any gift, or offer, or promise of a gift 
made to a A^oter bebjre voting, in order to induce him to vote or to refrain 
from voting, amounts to bribery, but any such act after the election, done 
on account of the voter having A'oted or refrained from voting must be 
proved to have been done corruptly in order to constitute the offeitce of 
bribery within the statutory definition. As to the meaning of the Vord 
corruptljV as construed by A’^arious judges, see Cooper v. Slade, 1856, 25 
X. J. Q. B. at p. 329; Bradford, 1869, 1 O'M. & H. 36; North Norfolk, 
1869, ibid. 242 ; Limerick, 1869, ibid. 261 ; Brecon, 1871; 2 O'M. & H. 44; 
Stroud, 1874, ibid. 184; Harwich, 1880, 3 O'M. & H. 71. It has been 
j)ointed out in a recent case, that an act which at the time it was done 
was legal cannot become bribery by the subsequent conduct of the party 
who did it (see per Pollock, B., Lichfield, 1896, 5 O'M. & H. 28). 

Moreover, to upset an election on the ground of bribery committed 
after the election, the acts done subsequently to the election must be 
proved to have been connected with acts which were done previously, or 
to have been done with the privity of the member, as agency primd feme 
terminates with the election (see Salford, 1869, 1 O'M. & H. 136 ; Taunton 
1874, 2 O’M. & H. 67; Bad Clare, 1892, 4 O'M. & H. 163; see also 
Agency (Election)). * 

The intention of the briber is the test of the offence (see Westminster, 
1869, 1 O'M. & H. 90), and if that be corrupt, the intention of the recipient 
of the bribe is not material. 
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As to how far the drunkenness of an a^t might aflbrd to a 

j lEdiarge of bribery by him, see per Wills, J., Montgomery ^ 1893, 4 0;M 

The amount of a bribe is immaterial, for if a single act of brih^Nji 
clearly made out, and agency is proved, it will avoid an election, even thq^W 
the act in itself might be insignificant (see Blackhurn, 1869, 1 O'M. & lli 
202 ; Shrewsbury, 1870, 2 O’M. & H. 37 ; Norwich, 1871, ibid. 41 ; Pon^f^^ 
1893, 4 O’M. & H. 200). But very strict proof will be required before an 
election would be avoided on the ground of a single act of bribery (see per 
Blackburn, J., Hastings, 1869, 1 O’M. & H. 219). 

Forms of Bribeky. — B ribery, as will be observed from the above 
definitions, may assjime an almost infinite variety of forms. The gift, loan, 
offer, or promise of money to or on behalf of voters, the giving, obtaining, 
or promising employment to voters, the emplo 3 unent of voters at elections 
for payment, the making of payments to voters in respect of travelling 
expenses, or in remuneration for loss of time, tlic payment of rates in order 
to qualify persons for registration as voters, the payment of sul)8criptions, 
or the distribution of food tickets, etc., under the guise of charity, may 
amount to bribery. For numerous other instances, see the cases ;ollected 
in Rogers on Elections, 17th ed., vol. ii. ch. ix. 

Offer of Bribe. — AVhere the evidence as to bribery consists merely of 
offers ort proposals to bribe, the evidence re(|uired should be stronger than 
with respect to bribery itself (see Oheltenliaw, 1809, 1 O’M. & H. 64; 
Malloir, 1870, 2 O’M. & 11. 22; Carrielffergns, 1880, 3 O’M. & H. 92; 
Lancaster, 1890). But a mere oiler with a corrupt intention is suilicient to 
avoid an election, even where the person to whom the offer w^as made did 
not accept it, and even where such jieison was, in fac^t, discjualified 
from voting, provided that he was prlmd fojcic entitled to vote (see 
Aylesbury, 1859, Wolf. & B. 16; Coventry, 1869, 1 O’M. & H. 107; 
Quildford, 1869, Hid. 15). 

Employment of Voters . — The giving of any office, place, or employment, 
whether it be permanent or temporary, to a voter, or to any other person 
in order to intluenee, and which does influence, a voter, is bribery (see 
Oxford, 1857, Wolf. & J). 108 ; Nottingham, 1843, Bar. vfe Arn. 165 ; Kingston- 
npon-Hnll, 1859, Wolf. & B. 87; Peni^yn, 1869, 1 O’M. & H. 129; Norwich, 
1871, 2 O’M. & H. 42; Boston, 1880, 3 O’M. & Ji. 152; Oiford, 1880, ibid. 
155®; Rochester, 1892, Day’s El. Cas. 102). The em])loymcnt of voters for 
payment, except in so far iva it is allowed by the Act, is made illegal by 
sec. 17 of the Corrupt and Illegal Practices rreveiition Act, 1883 (see 
Illegal rRAcncEs). Illegal employment does hot, however, necessarily 
amount to bribery, and only avoids an election when committed by the 
election agent, but bribfny committed by any agent wouhl avoid the seat. 
A mere promise to procure or to endeavour to j>rocure employment might 
be bribeiy ; thus the promise of a situation in a hospital (Lichfield, 1869, 
1 O’M. & H. 27), the promise to endeavour to procure a situation (Plymouth, 
1853, 2 Tow. E. & 1). 238), and the promise of refreshments in futuro 
(Bodmin, 1869, 1 O’M. & H. 124), in order to induce voters to vote or to 
refrain from voting, have been held to he bribery. • 

Payment of Travelling Expenses. — The payment of money in respect of 
the travelling expenses of voters for conveyance of voters to the poll is 
now an illegal practice (see Illegal Practices) ; it may also amount to 
bribery, and so avoid the election (see Cooper v. Slade, 1858, 6 H. L. 747 ; 
Coventry, 1869, 1 O’M. & H. 109 ; Dublin, 1869, ibid. 273 ; Horsham, 1886 , 
,3 O’M. & H. 52; Pontefract, 1893,4 O’M. & H. 200; Southampton, 1895 , 
6 O’M. & H. 20 ; see, however, Lancaster, 1896). 
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Payment of Wages, — The fccb of an employer allowing his workmen a 

reasonable time on the polling day to enable them to vote without making 
any deduction from their wages, does not amount to bribery, unless it be 
done with the corrupt intention of influencing votes (see the Parliamentary 
Elections Corrupt Practices Act, 1885, 48 & 49 Viet. c. 66 ; see also Stroud, 
1874, 2 O’M. & H. 181). But, undoubtedly, a mode of bribery exists when 
. persons having a large quantity of labour under their control give their work- 
men or labourers a holiday for the day of polling, apparently for the purpose 
of enabling them to exercise the franchise, but with the real intention of 
inducing them to vote for their employer, or for the candidate whom he 
supports (see per Field, J., Aylesbury ', 1886, 4 O’M. & H. 60 ; see also 
Stalybridge, 1869*^ 1 O’M. & H. 66 ; Gravesend, 1880, 3 O’M. & H. 84). 

Payment of Rates, — ^Any person who, either directly or indirectly, 
corruptly pays any rate on behalf of any ratepayer for the purpose of 
enabling him to be registered as a voter, thereby to influence his vote at 
any future election, and any candidate or other person who, either directly 
or indirectly, pays any rate on behalf of any voter for the purpose of 
inducing him to vote or refrain from voting, and any person on whose 
behalf and with whose privity any such payment is made, is guilty of 
bribery (see the liepresentation of the People Act, 1867, 30 & 31 Viet, 
c. 102, 8. 49; the liepresentation of the People (Scotland) Act, 1868, 
31 & 32 Viet. c. 48, s. 49 ; and the Corrupt and Illegal Practices Prevention 
Act, 1883, s. 3, and Sched. III. Part III.; see also Beverley, 1869, 1 O’M & H. 
145 ; Oldham, 1869, ibid, 164 ; Taunton, 1869, ibid, 183 ; Hastings, 1869, 
ibid, 219 ; Cheltenham, 1869, ibid, 63 ; Wigan, 1869, ibid, 190). 

As to bribery by payment of university registration fee, see the 
Universities Elections Amendment (Scotland) Act, 1881, 44 & 45 Viet, 
c. 40, s. 2; and Sched. III. Part III. of the Corrupt and Illegal Practices 
Prevention Act, 1883. 

Charities. — The gift of subscriptions to charities, or the distribution of 
money or gifts under the colour of charity, with the intention of influencing 
an election, may amount to bribery (see Stafford, 1869, 1 O’M. & H. 230), 
but does not do so in the absence of corrupt intention ( Westbury, 1869, 
1 O’M. & H. 49 ; Youghal, 1869, ibid, 294 ; Windsor, 1874, 2 O’M. & H. 89 ; 
Boston, 1874, ilnd, 161 ; Salisbury, 1883, 4 O’M. & H. 28 ; Lichfield, 1895, 
5 O’M. & H. 27). As to bribery by distribution of food tickets, see Shore- 
ditch, 1896, 5 O’M. & H. 72 ; Tower Hamlets, 1896, ibid. 91. Before^the 
Court will come to the conclusion that the distribution of charity in any 
particular case is bribery, it must be clearly proved that the motive of the 
person so using it was dishonest and corrupt. Whether this is so or not is 
a matter of inference to be drawn from the facts of each particular case, 
and must depend upon many circumstances, involving those of time, place, 
the persons by whom the charity is distributed and by whom it is received, 
whether it has been given in pursuance of an accustomed course, or whether 
it is novel and unprecedent^, whether it is moderate or immoderate 
in amount, and especially whether the persons to whom it is given 
are propel recipients (per Pollock, B., Tower Hamlets, 1896, 5 O’M. & 
H. 94). 

General Bribery. — A part from legislation, an election will be 
avoided at common law where it is proved that briberjr prevailed so 
generally and extensively as to interfere* with the freedom of election. 
Thus an election would by the common law be void where it is proved that 
there existed bribery to a large extent, that it came from unknown quarters, 
but that people were bribed generally and indiscriminately (see Bradford, 
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1869, 1 O’M. & H. ^0; BridgvxUtr, 1869, Uni. 115; 1869, ibidi 

147 ; Drogheda, 1869, ihid, 257). 

General bribery invalidates an election irrespective of agency, and it Is 
unnecessary to trace any act of bribery to the member or his agents where 
general bribery is proved {Lkhfield, 1869, 1 0*M. & H. 26); it must, how- 
ever, be shown that the general bribery was in favour of the candidate wlio 
was elected, for it would be impossible for a person wlio had been fairly 
elected to be unseated merely because his opponents had been largely guilty 
of bribery (see Ipswich, 1886, 4 0*M. & H. 71). 


(2) Treating. 

At Common Law. — The giving of entertainment to voters with the 
corrupt intention of inWueneing an election was an offence at common law, 
being in fact a species of ])ril)ery (see ])er Lord Lyndhurst in Hughes v. 
Marshal, 1831, 2 Tyrw. at p. 138 ; see also as to the history of treating at 
parliamentary elections, 9 ('om. Journ. 411: 10 Com. Journ. 469; 1 
Whitlocke, l\S7 \ 2nd t^outhwark, 1796, Cliff. 156: //oW. 232; Herefordshire, 
1803, 1 Peck. 191). 

Statutory Definition.— The offence of treating is nov defined by 
sec. 1 of the Corrupt and Illegal Practices Prevention Act, 1883, under 
which any person who corruptly by himself, or by any other person, either 
before, duiing, or after an election, directly or indiicctly, gives or provides 
or pays, wholly or in iiart, the expense ot‘ giNing or ])ro\iding any meat, 
drink, entertainment, or provision, to or for any jicrson, for the purpose of 
corruptly inihieiicing that jierson or any other persim to give or refrain 
from giving his vote at the election or on account of such person or any 
other person having voted or refrained from voting, or being about to vote 
or refrain from voting at such election, is guilty of treating, and every 
elector who corruptly accejits or takes any such meat, drink, entertainment, 
or provision is also guilty of treating. 

Under the earlier statutes (7 & 8 Will. ill. c. 4 ; 5 & G Viet. c. 102; 17 
& 18 Viet. c. 102, s. 4) candidates alone were liable to iiunishmeiit for treat- 
ing. The Act of 188:» rejieals the earlier legislation on the 8iibj(»ct, and, as 
will be observed from the above section, extends the lialiility to persons 
other than candidates, and makes the jierson ieceiving,as well as the person 
giving, guilty of treating. 

WiiAT amounts to Trea'iing. — To constitute tlie offence of treat- 
ing so as to avoid an election, it must be jiroved that the act was done 
corruptly, i.e. with a coiTU])t intention. It has been said that the word 
“ corruptly ” means with the object and intention of doing that which tiie 
Legislature plainly means to forbid (see Dewdley, 18()9, 1 O’M. & H. 19; 
Lichfield, 1869, Hid, 23); lVa1Un<fford, 18G9, ibid. 58; Hereford, 1869, 
Hid. 195; North Norfolk, 1869, Hid. 242; Carriekferffus, 1880, 3 O'M. & H. 
91 ; Louth, 1880, HiA. 164). 

The treating must have reference to some election, and bo for the 
purpose of influencing some vote {Nyrwivh, 1886, 4 O'M.^ & H. 91 ; 
Montgomery, 1892, Day's El. Gas. 150; Tower HamUts, 1896, 5 O'M. & H. 
100 ). 

In order to prove treating, it must be shown not merely that eating and 
drinking went ejn during the election, and went on under the eyes of the 
candidate, but it must be shown that the eating and drinking was supplied 
at the expense or upon the credit of the candidate, either by his authority 
or by the authority of one or more of his agents, in order to influence voters 
(per Willes, J., Lichfield, 1869, 1 O'M. & H. 26). 
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The act must be done in order to induce the voter to vote or abst^ 
from voting ; whether or not any particular act was so done is, of course, a 
question of intention, and the intention is a matter of inference to be drawn 
from the evidence of all the circumstances in each case (see Carrickfergus^^ 
1869, 1 0*M. & JI. 268; Strmui, 1874, 2 O'M. & H. 184; Louth, 1880, 

3 O'M. & H. 161 ; Rochester, 1892, 4 O'M. & H. 156 ; Lancaster, 1896, 5 
O'M. & H. 44; Shoreditch, 1896, ihid, 80; Tower Hamlets, 1896, ibid, 100). 

In ascertaining the intention it is important to consider on what scale 
and to what extent the treating was carried on, though even the smallest 
amount of food or drink given with the intention of influencing votes 
would avoid the election {Bewdley, 1869, 1 O'M. & H. 19; Westbury, 1869, 

. il)id, 50; Walli^ford, 1869, ibul, 59; Wigan, 1881, 4 O’M. & H. 13). If, 
indeed, it can be proved that drink was supplied by an agent of the 
jnember to even a single voter under such circumstances that the Court is 
satisfied that it was intended thereby to gain the vote of that man, the 
Section must be declared void (see Tamworih, 1869, 1 O'M. & H. 83 ; see 
also Bradford, 1869, ibid, 36, 39; Stroud, 1874, 2 O’M. & H. 113). So 
where food or drink is given for the purpose of inducing voters to change 
their minds and to vote for the party to which they do not belong (see 
Coventry, 1869, 1 O'M. & H. 106), or where the intention is to gain 
popularity or to avoid unpopularity, and thereby to affect the election (see 
Wallingford, 1869, 1 O'M. & H. 58; Mallow, 1870, 2 O'M. & H. 22; 
Louth, 1880, 3 O’M. & H. 161), tlie act is corrupt and constitutes the 
oflence of treating. The question of corrupt treating, as w'as said in a recent 
case (per Pollock, B., Tower Hamlets, 1896, 5 O’M. & H. 100), must be in 
each case a question of fact. If the refreshments provided were excessive, 
if the occasions were numerous, and if there were other circumstances 
calculated to excite suspicion, a coiTupt intention miglit be inferred. 

On the other hand, in the absence of corrupt intention, the mere fact of 
giving food or drink does not amount to the offence of treating (see 
Windsor, 1869, 1 O'M. & H. 3 ; Coventry, 1869, ibid, 106; Aylesbury, 

4 O’M. & H. 63 ; Montgomery, 1892, Day's El. Cas. 150). The mere 
exercise of hosj)itality is primd facie not an offence (see per Field, J., 
Barrow-in-Furness, 1886, 4 O’M. & H. 79), and the statute has been said 
not to apidy to reciprocal treating between social equals, nor to treating in 
relation to business matters or in return for small services (see per Cave, J., 
Norwich, 1886, 4 O’M. & H. 91) ; thus it has been held that the giving of 
drinks by brewers in order to increase business, even though during an 
election, was not corrupt treating {Rochester, 1892, Day's El. Cas. 102; 
Montgomery, 1892, ibid. 151). 

Treating of non-Elcctors . — The offence of treating is not limited to the 
giving of entertaiiinient to voters : the treating of non-electors may be 
illegal and corrupt just as much as the treating of voters (see Bewdlcy, 1869, 
1 O'M. & H. 19 ; Wallingford, 1869, iUd. 58 ; Longford, 1870, 2 O'M. & H. 
15). The treating of women in order to influence the votes of their male 
relatives or friends also constitutes the offence (see Tamworih, 1869, 
1 O'M. H. 86). The acceptance of such entertainment by persons who 
- are not electors is not, however, an offence, though the corrupt acceptance 
by an elector makes him guilty of the oSence of treating {vide sujpra). 

Treating by Political Associations. — As to the circqinstances under 
which entertainments given by political ftssociations may support charges 
of treating, see Hexham, 1892, 4 O'M. & H. 160; Rochester, 1892, ibid. 158; 
Lancaster, 1896, 5 0'M. ‘& H. 42. The practice of political associations 
giving entertainments, such as smoking concerts, picnics, suppers, teas, 
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^ eporuS, Btc., has been condemned as being dangerously akin to corrujit-^ 
t treating (see 1892, 4 0*M. & H. 150; BocJuster, 1892, tftirf. 160 ; 

; Zdneaster, 1896, 5 O'M. & H. 43). 

Treating before the Election. — Treating being a corrupt practice may 
avoid an election whenever committed. Treating may be committed either 
before, during, or after an election (see Corrupt and Illegal Practices Pre- 
vention Act, 1883, s. 1). An election has even been avoided for acts of 
corrupt treating which took place before the dissolution of the Parliament 
which caused the vacancy {Youghal, 1809, 1 O’M. & H. 291), and in 
another case treating was held to have been committed more than a year 
before the election {Hexham, 1892, 4 O’M. & H. 147). 

Trcati/ag after the Election. — As a general rule, agency terminates with 
the election (see Agency (Election)); lienee acts of treating which would 
have avoided the election if done before or during the election will not, as a 
general rule, affect tlie scat if done after the election, unless done by the 
member personally, or by someone for whose acts he continues to be 
responsible. 

Where after an election entertainment is given with the km ledge of 
the member to electors who had voted for him, in order to Jimount to a 
corrupt practice such treating must be connected with something whidi 
precededfthe election ; in other words, it must be the complement of some- 
thing done or existing before the election calculated to inllueni*e the voter 
while the vote lies in his power. Thus invitations given before the election 
to entertainments which take place afterwards, or even promises to invite 
to a subsequent entertainment, would constitute the offence of corruiit treat- 
ing (see Brecon, 1871,2 O’M. & H. 45; Poole, 1874, /W. 125; Kidder- 
minster, ibid, 173; //anm'A, 1880, 3 O’M. & H. 71). But treating 
after an election with a view to secure the future support of voters is not 
corrupt as regards the past election, though it may affect a future election 
(see ])er Lush, J., Brecon, 1871, 2 O’M. & II. 43). 

Geneual Tkeating. — Where tlie existence of treating on such a scale 
as to producio a general corruption of the constituency is proved, the 
election would be void at common law on the ground of general treating, 
even though the ti’eating could not be traced to the member or any 
of his agents (s(ie Bradford, 1869, 1 O’M. & H. 41 : Tmmnih, 18G9, ilnd, 
85; Bevcrleg, 1869, ibid. 149; Broffheda, 1869, ikld. 258; Ht. 1ms, 1875, 

3 (TM. & H. 13). In order to avoid the election, however, on the ground 
of general treating, it must be proved that the titrating was in favour of the 
person elected, and that the treating was so exttuisive as to interfere with 
the freedom of election (Ipswich, 1886, 4 O’M. & II. 71 ; Pontefract, 1893, 
Day’s El. Cas. 129 ; see also Southampton, 1895). 

(3) Undue Influence. 

At Common Law. — The undue influence of a voter appears not to have 
been recognised as an offence at common law, although corrupt influence 
exercised by means of bribery or treating has always been regarded as an 
offence tending to interfere with the freedom of elections. But a vote to 
be a good vote must be freely given (see Windsor, 1869, 1 O’M. & H. 6), 
and a vote obtained by intimidation is at common law void, whether the 
person using tbe thrcjat had the power to carry it out or not, provided that 
the voter was in fact influenced in such a manner by the representation 
made to him that he gave his vote under protest ; a vote so given would be 
struck off on a scrutiny (see Oldham-, 1869, 1 O’M. & H. 162; see also 
Bradford, 1869, ibid. 40 ; and Scrutiny). 
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Ab to the history of undue influence at elections, see 3 Edw. i.«c. 5, 
and the Resolutions of the House of Commons in 1641 (2 Com. Joum. 337), 
1646 (4 Com. Joum; 346), 1700 (13 Com. Joum. 333), 1741 (24 Com. Joum. 
37), 1779 (37 Com. Joum. 607), and 1802 (67 Com. Joum. 34, 376) ; 
see also the cases and statutes collected in Rogers on Elections^ 17th ed., voL 
ii pp. 311-313, with regard to undue influence at elections by peers, 
ministers, and servants of the Crown, the military and police. 

Statutory Definition. — The offence of undue influence is now defined 
by sec. 2 of the Corrupt and Illegal Practices Prevention Act, 1883, under 
which every person who, directly or indirectly, by himself, or by any other 
person on his behalf (see Agency (Election)), makes use of, or threatens to 
make use of atly force, violence, or restraint, or inflicts or threatens to 
inflict, by himself or by any other person, any temporal or spiritual injury, 
damage, harm, or loss, upon or against any person, in order to induce or 
compel such person to vote or refrain from voting, or on account of such 
person having voted or refrained from voting at any election, or who by 
abduction, duress, or any fraudulent device or contrivance impedes the free 
exercise of the franchise of any elector, or thereby compels, induces, or pre- 
vails upon any elector either to give, or to refrain from giving, his vote at 
any election, is guilty of undue influence. 

This section replaces, without in effect altering, the former definition of 
undue influence contained in sec. 5 of the CoiTupt Practices Prevention 
Act, 1854. The words “ temporal or spiritual '' are, however, inserted l)efore 
the words injury, damage, harm, or loss.'' 

What amounts to Undue Influence. — The mere fact of a person 
having influence and intentionally retaining it is not alone evidence of 
unduly exercising that influence (see per Willes, J., Windsor, 1869, 1 
O'M. & H. 6), for all influence is not necessarily corrupt (see Galway, 1912, 
2 O’M. & H. 55). It is, as has been said, the abuse of influence with which 
alone the law can deal. Influence cannot be said to be abused because it 
exists and operates ; it is only abused wdiere an inducement is held out to 
the voters to vote or not to vote at an election {TAekfield, 1869, 1 O’M. &H. 
28). If, indeed, influence be used with a view to affect votes, or to 
interfere with the free exercise of the franchise, it is undue influence, but 
whether the voter be the person ill-treated, or whether the ill-treatment be 
violence or damage done by- the removal of custom, or business, or employ- 
ment, is immaterial (see Blachhurn, 1869, 1 O’M. & H. 204). • 

It has been said that an election is not to be set aside because of an act 
of undue influence by an agent, unless it was one that was calculated to 
affect and did affect the election {Longford, 1870, 2 O'M. & H. 17). In an 
earlier case, however, it was laid down that the mere attempt on the part 
of an agent to intimidate a voter, even though it were unsuccessful, would 
avoid an election {Northallerton, 1869, 1 O’M. & H. 173), and the wording 
of the section appears to support this construction. 

It will be observed that the statute prohibits as undue influence the use 
or threat of open force or violence, and the infliction or threat of any 
temporal hr spiritual injury, damage, harm, or loss, in order to induce or 
compel a voter to vote or not to vote, and also the interference with the 
due exercise of the franchise by means of abduction, duress, or any 
fraudulent device or contrivance. Using any violence, or tjireatening any 
damage, or resorting to any fraudulent coiftrivance, to restrain the liberty 
. of a voter, so as either to compel or frighten him into voting or abstaining 
from voting otherwise than he freely wills, constitutes the offence (see 
Lkhfield, 1869, 1 O'M. & H. 26). 
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UsiTig Force or Violeme, — An election was avoided where an agent w* 
the member incited the mob to beat and molest people so as to prevent 
voters from coming to the poll {Stafford, 1869, 1 O’M. & H. 228); and any 
force threatened or used towards a voter to compel him to vote would avoid 
the election (see North Norfolk, \m, 1 O’M. & H. 240). 

The intimidation to be within the statute must be personal and direct 
intimidation of the individual voter, as the statute does not refer to general 
intimidation (see Nottingham, 1869, 1 O’M. & H. 246 ; ChelUnham, 1869, 
ibid. 64; North Durham, 1874, 2 O’M. & H. 156). 

Undue influence will avoid an election only when it is exercised by a 
candidate or by his agents (see North Norfolk, 1869, 1 O’M. & H. 240 ; 
Stafford, 1869, ibid. 233 ; North Durham, 1874, 2 O’M. & H. 166). In older, 
therefore, to avoid an election on the ground of intimidation and undue 
influence, either it must be shown that the rioting or violence was 
instigated by the member or his agents for whom he is responsible, or it 
must be shown that it was to such an extent as to prevent the election 
being an entirely free election {Stalyhridge, 1869, 1 O’M. & H. 72 ; Gahoay, 
1874, 2 O’M. & H. 200 ; as to general intimidation, see^o.s^). W'l ii regard 
to undue influence, the candidate and his agents are put u‘»-wn the same 
footing (see Westbury, 1869, 1 O’M. & H. 53). 

Infliction of Injury, Loss, etc, — In prohibiting the infliction of any 
temporal 'or spiritual injury, damage, harm, or loss, or the threat thereof, 
the statute is aimed at such undue influence as may be exercised by such 
means as the withdrawal of custom from a tradesman, the dismissal of 
servants or workmen from employment, the eviction, or threat of eviction, 
of a tenant by a landlord, spiritual intimidation, etc. 

Withdrawal of Custom, — The actual withdrawal of custom or the threat 
to withdraw custom from a tradesman, if done or made with a view to 
affect a voter or to interfere with the free exercise of the franchise, is 
undue influence (see Blackburn, 1869, 1 O’M. & H. 204 ; see also North 
Durham, 1874, 2 O’M. & H. 158; North Norfolk, 1869, 1 O’M. & H. 241). . 
A threat to a Baptist minister to give up pews in his chapel if he voted as 
he wished would amount to intimidation {Northallerton, 1869, 1 O’M. 
& H. 168). 

Dismissal from Employmmit, — The dismissal of voters from employment 
shortly before an election in consequence of their politics being different 
frorA those of their employers may amount to undue inHuence (see Black- 
hum, 1869, 1 O’M. & H. 203). So where a master emjJoys a servant who 
in all probability would in the ordinary ciourse of things continue in 
his employment, the master may, of course, dismiss him at pleasure after 
giving him proper notice ; but if he does it on account of the vote and for 
the purpose of coercing the voter, it is an infliction of loss within the statute 
{North Norfolk, 1869, 1 O’M. & H. 241); and the wrongful dismissal by an 
employer of voters from his employment shortly before an election upon 
the ground of his political opinion, is evidence of intimidation (see Black- 
hum, 1869, 1 O’M. & H. 204). A mere threat to discharge a servant might 
constitute the offence; thus it has been said that if a candidate' who is an 
employer of labour were to inform all persons in his employ either that lie 
would discharge any man who did not vote for him, or that he would 
discharge any man who voted for the other candidate, that would avoid 
the election (see Westhury, 18d9, 1 O’M. & H. 53 ; see also Oldham, 1869, 
ibid. IQl). 

Eviction by Landlord. — ^The statute does not preclude, nor was it attempted 
to preclude, the exercise of that legitimate influence which a landlord has a 
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to use (see North Norfolk, 1869, 1 O'M. & H. 237 ; Tippera^, 1870, 
2 O'M. & H, 31 ; Godway, 1872, 2 O'M. & H. 65). So where a landlord said 
to a number of his tenants, “ If you can vote for my friend I shall be de- 
lighted if you will do so ; if you cannot vote for him, at all events stay at 
home, and do not vote against him," it was held that he had not overstepped 
the bounds of the legitimate influence which he had a right to exercise 
(Galway, 1872, 2 O'M. & H. 54); and the fact that tenants who were in 
arrear of rent had all voted the way their landlord wished, on the under- 
standing, as it was submitted, that they should not be pressed for their 
rent, did not in itself prove any undue exercise of such influence (see 
Windsor, 1869, 1 O'M. & H. 6). A landlord has, of course, a perfect right 
to choose his tenant and, after proper notice, to evict him. If, however, on 
the other hand, a landlord threatens to evict his tenant in order to secure 
his vote, or actually does evict the tenant on account of his vote, that 
amounts to an infliction of harm or loss within the meaning of the section 
(see North Norfolk, 1869, 1 O'M. & H. 241). But a threat must be an 
operative threat at the time of the election ; so where it was proved that 
the respondent had after a previous election evicted a number of his 
tenants for not having voted for him, it was held that this would not avoid 
a subsequent election, unless it could be shown that its effect continued to 
operate on the minds of tiie tenants at the time of the election, thoi^gh it was 
admissible as evidence of intimidation, as it might imply a threat of future 
evictions ( Windsor, 1874, 2 O'M. & H. 91 ; see also Fetersfield, 1874, ibid. 95). 

Spiritual Intimidation. — The threat or the infliction of any spiritual 
injury, damage, harm,’ or loss, is expressly prohibited by sec. 2 of the Act 
of 1883. Before that enactment there was no express legislative prohibi- 
tion of the undue exercise of spiritual influence; the decisions of the 
election committees, and subsequently of the election judges, had, how- 
ever, clearly established that it was illegal (see Mayo, 1853, 2 Pow. li. & 1). 
204; Slif/o, 1853, ibid. 258; Mayo, 1857, Wolf. & J). 27; Galway, 1869, 1 
O'M. & H. 307; Longford, 1870, 2 O'M. & H. 14; Galway, 1872, ibid. 57; 
Tipperary, 1870, Q>id. 31). 

The exercise by the clergy of their legitimate influence has always been 
recognised as lawful (see Tipperary, 1870, 2 O'M. & H. 31 ; Galway, 1872, 
ibid. 57). It is the undoubted right of the clergy to canvass and induce 
persons to vote in a particular way. In the proper exercise of his infliyjnce 
the priest may, as has been said, counsel, advise, recommend, entreat, ^nd 
point out the true line of moral duty, and explain why one candidate 
should be preferred to another, and may, if he think fit, throw the whole 
weight of his character into the scale. But he must not hold out hopes of 
reward here or hereafter, and he must not use threats of temporal injury, 
or of disadvantage, or of punishment hereafter. He must not, for instance, 
threaten to excommunicate, or to withhold the sacraments, or to expose 
the party to any other religious disability, or denounce the voting for any 
particular candidate as a sin, or as an oflence involving punishment here 
or hereafter. If he does so with a view to influence a voter or to affect an 
election, be is guilty of undue influence (see Longford, 1870, 2 O'M. & H. 
16 ; S(ruih Meath, 1892, 4 O'M. & H. 132). 

Undue influence by means of spiritual intimidation, by which is meant 
the infliction or threat of any spiritual injury, harm, or loss, with the object 
of influencing votes, through the agency of the clergy, will atoid an election 
(see South Meath, 1892, 4 O'M. & H. 130 ; North Meath, 1892, 4 O'M. & H. 
186; see also Godway, 1872, 2 O'M. & H. 67; Galway, 1874, ibid. 200). 

Abdv4dion, Duress, Fraud, etc. — The statute also proliibits the interference 
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{ TOthJbhe due exercise of the franchise by abduction, duress, or any fraudu* 
;:lent device or contrivance. The forcible abduction of a voter, or durese 
exercised upon a voter, would be using force, violence, or restraint within 
the section. The provision, however, appears to be more especially directed 
against the prevention of a voter from giving his vote by means of some 
trick or other species of fraud, as by making him intoxicated, or induc- 
’ ing him to be absent from the election by some pretence (see CocherTfio^uthy 
1853, 2 Pow. R & D. 166 ; Zishurn, 1863, Wolf. & B. 227). 

Wherever there is a fraudulent device of anv sort to prevent a voter 
from voting in a certain way, that would be an otVence within the Act (see 
Gloucester^ 1873, 2 O’M. & H. 61 ; see also Northallerton^ 1869, 1 O’M. & H. 
170); thus the sending of voting cards which are intended to induce 
persons to believe that they could not vote for one candidate, but that theii* 
votes would only be valid if given for the other cjindidate, would be a 
fraudulent device 1873, sw^/ra); the iuteiitioii to mislead is an 

essential to the offence. I t would seem tliat in order to avoid an election 
on this ground there must be proof that some elector or electors had l>een 
actually prevented from voting, the mere fact tliat cards were sev: t which 
were calculated to deceive being apparently not sulHcient, tb.M.gh as to 
this there is some difference of opinion (see Bcjmcy, 1886, 4 O M. & II. 57 ; 
see also 1880, 3 O’M. & H. 123). 

Genekal Intimidation. — I t has been ]iointed out above that the 
provisions of the statute apjdy only to undue inthience exercised over 
individual voters by a candidate or his agents. But an election is void at 
common law if it can be i)roved that there was intimidation of such a 
character, so general and extensive in its operation, tliat it cannot be said 
that the polling was a fair re])resentation of the opinion of the constituency 
(see North Durham^ 1874, 2 O’M. & H. 156; see also Morpeth^ 1774, 1 
Doug. 147 ; Nottw/fham, 1803, 1 Peck. 85 ; K^iareshorom/h, 1805, 2 Peck. 
382; Coventri/y 1706, 15 Com. Jourii. 276; IFcstm/msfer, 1722, 20 Com. 
Journ. 53; Coventry ^ 1722, 'Ibid. 60; ClarCy 1853, 2 Pow. K. & D. 246). 
Where there is general intimidation by rioting or violence, or liy undue 
spiritual intiuence, to sucli an extent as to violate the freedom of election 
and to prevent persons from freely exercising tlieir franchise and giving 
their votes, the election is void, and in such case it is not necessary to 
sho\Y that the violence was instigated by tlie member or his agents (see 
Chellenham, 1869, 1 C^’M. &,H. 64; Stalyhridqey 1869, ilrid. 72; Idalford 
1869, ibid. 140; Stafford, 1869, ibid, 229; Nottinyhain, 1869, ibid. 246; 
Droqluda, 1869, ibid. 254 ; Slvjo, 1869, ibid. 300 ; Galway, 1872, 2 O’M. & 
H. 56 ; Dudley, 1874, ibid. 120 ; North Meath, 1892. 4 O’M. & H. 188). 

In order to avoid an election on the ground of general rioting and 
intimidation, it must be shown that the violence was of such an extent 
as to prevent persons of ordinary nerve and courage from recording their 
votes (see Thornbiiry, 1886, 4 O’M. & H. 67 ; see also Salford, 1869, 1 O’M. 
& H. 141 ; Nottingham, 1869, ibid. 246). But where the intimidation is so 
general that it might reasonably be supposed to affect the result of the 
election, it is not necessary to show that the result was in fa#t affected 
thereby (see South Meath, 1892, 4 O’M. & H. 142 ; Isorth Meath, 1892, ibid. 
188; see also Drogheda, 1869, 1 O’M. & H. 254; North Durham, 1874, 2 
O’M. & H. 157). 

(4) Personation. 

Statutort Definition. — The Corrupt and Illegal Practices Previn- 
tion Act, 1883 (s. 3 and Sched. HI. Part III.), adopts the definition of jer- 
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Bonation contained in eec. 24 of the Ballot Act, 1872, 85 & 36 Y$ct.^c. 33, 
under which a person is for all purposes of the laws relating to parliament- 
ary and municipal elections to be deemed to be guilty of the offence of 
personation, who, at an election for a county or borough, or at a municipal 
election, applies for a ballot paper in the name of some other person, 
whether that name be that of a person living or dead, or of a fictitious 
person, or who having voted once at any such election applies at the same 
election for a ballot paper in his own name. 

As to the earlier legislation on the subject, see 35 Geo. iii. c. 29, s. 54 ; 
60 Geo. III. and 1 Geo. iv. c. 11, s. 86 ; 4 Geo. iv. c. 55, s. 82 ; and 6 & 7 
Viet. c. 18, ss. 83 and 84. 

Personation/ and aiding, abetting, counselling, or procuring the commis- 
sion of the offence of personation are corrupt practices and felonies (see the 
Corrupt and Illegal Practices Prevention Act, 1883, s. 3 and s. 6 (2)) ; as to 
the punishment and other penalties and consequences of which, see above. 

What Constitutes Peksonation. — The application for a ballot 
paper in the name of any person other than that of the applicant, or the 
application in his own name for a second ballot paper after he has already 
voted at the election, constitutes the offence. Where there are two persons 
of the same name, and one only of them is on the register of voters, if the 
other votes he will be guilty of personation, and his vote must be struck off, 
this being an application in the name of some other person, notwithstanding 
the fact that tlie applicant happens to have the same name as the person on 
the register (see Oldham, liothweWs case, 1869, 20 L. T. 314; Berwick, 
Clarkes case, 1881, 44 L. T. 290). 

Innocent Personation, — The oflence of i)ersonation involves corrupt inten- 
tion ; if, therefore, a vote be given by a person innocently, under the honest 
belief that he had a qualification, aud was voting with a right, no offence is 
committed, for where the corrupt intention is absent the offence of persona- 
tion cannot be committed, personation being a corrupt practice, and only 
an offence against election law if it is corrupt (see Stqniey, 1886, 4 O’M. & H. 
44; see also Oldham, 1869, 1 O’M. & H. 152 ; Gloucester, 1873, 2 O’M. & H. 
64 ; Athlone, 1880, 3 O’M. & H. 59 ; Finshury, 1892, Day’s El. Gas. 50). 
So where a voter who had been inadvertently, and in contravention of the 
Kedistributioii of Seats Act, 1885, s. 8 (3), registered as being entitled to 
vote for two divisions of a borough, voted twice, under the honest Relief 
that he had a right to do so, it was held that the first vote was good^aiid 
that he, having no corrupt intention, was not guilty of the offence of per- 
sonation, but that the second vote was void, and ought to be struck off 
{Stepney, 1886, 4 O’M. & H. 44) ; and wlien a person who is inadvertently 
registered on the register of voters in a name that is not his own, applies 
for a ballot paper in that name, he is not guilty of personation (jB. v. Fox, 
1887, 16 Cox 0. C. 166). So, also, if two persons are improperly on the 
register in respect of the same premises, both of them are entitled to vote, 
and neither is guilty of personation (see Oldham, 1869, 20 L. T. 315). 

Agency must he Proved. — In order to avoid an election on the ground of 
personatioji, it must be proved that the personation was committed by an agent 
of the candidate. An election is not avoided at common law by general 
personation, and to avoid it imder the Corrupt and Illegal Practices Prevention 
Act, 1883, it is necessary to prove agency (see West Belfast, 1886, 4 O’M. 
& H. 108 ; see also Agency (Election)). £n, one case whereran attempt was 
made to induce a man to personate an absent voter, it was said that if it 
could be established that an agent of the member had got voters personated 
it would be sufficient fmud at common law to set aside the election {Coventry, 
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1869, 1 O’M. & H. 105 ; see now sec. 5 of the Corrupt and Illegal Practices 
Prevention Act, 1883). 

In a recent case certain persons were proved to have |)ersonated voters, 
but the election was not affected, as they were not agents of the member 
{Hexh/im, 1892 ; see Day’s El. Cas. 68 ; see also Shoreditch, 1896). In the 
same case, persons who were agents were proved to have attempted to induce 
the same individuals to vote, but as the agents did not know that such 
persons were not entitled to vote they were not guilty of aiding and abetting 
personation ; it was said, however (per Cave, J. iUd,), that agents might be 
guilty of aiding and abetting personation who corruj^tly induced a person to 
vote, although such person was not guilty of personation because he did 
not know that he was not entitled to vote. 

Umdence of Where a person on the register of voters is 

proved not to have voted, and it is at the same time proved that a vote lias 
been given in his name, this is evidence of personation (Fiiishury, 1892, 4 O’M. 
&H. 175). 

Prosecution for Personation. — Under the Parliamentary Regis- 
tration Act, 1843, G & 7 Viet. c. 18, s. 85, the candidates may apr >int agents 
to attend at the polling booths for the purpose of detectiu;,** personation. 
The same Act (s. 86) provides that, if at the time any person tenders his 
vote at an election, or after he has voted, and before he leaves the polling 
booth, ally such agent so appointed declares to the returning officer, or his 
deputy, presiding at the polling booth, that he believes and undertakes to 
prove that the person so voting is not in fact the person in whose name he 
assumes to vote, then the returning officer or his deputy must immediately, 
after such person has voted, by word of mouth order any constable to take 
the person so voting into custody, and such order is a sufficient warrant and 
authority to the constable for so doing. The returning ofliccr or his deputy 
is not, however, entitled to reject the vote of such ])eraon if he answers in 
the affirmative the questions autliorised by the Act (see lUi.LOT); but the 
returning officer or his deputy is to cause the words “protested against for 
personation ” to be placed against the vote of the peu’son so charged with 
])ersonation when entered in the polling-book. Persons so charged with 
personation are to be taken before two justices of the])eace ; if two justices 
cannot be found within three hours after tlie close of the poll on the day of 
the arrest, one justice may liberate the ])erson on his entering into recognis- 
ances with one surety ; and ifuio justice can be found within four hours after 
the closing of the poll, then such pers(»n is to be forthwith discharged from 
custody; but in such case the charge may be subsequently inquired into, 
and a warrant may, if necessary, be issued for tlie apprehension of the 
persons charged (ibid, s. 87). If, upon hearing the charge, the two justices 
are satisfied upon the evidence on oath of not less than two credible witnesses 
that the person charged is guilty of personation, they must commit him for 
trial (tWrf. s. 88); and if they are satisfied that there is no foundation for the 
charge, they are to make an order for the agent making the charge to pay 
any sum not exceeding ten pounds and not less than five pounds by way of 
damages and costs ; if the person falsely charged consents to accept such 
compensation, no action or other proceedings will lie in respect of the charge 
{ibid. s. 89). 

It is, moreover, the duty of the returning officer to institute a prosecu- 
tion against any person whom he may believe to have been guilty of per- 
sonation, or of aiding, abetting, counselling, or procuring the commission of 
the offence of personation, at the election for which he is returning officer 
(Ballot Act, 1872, 35 & 36 Viet. c. 33, s. 24). 
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Tlie public prosecutor atid the Attomey-^eneral have also pow^r to 
institute a prosecution for personation as for any other corrupt practice (see 
the Corrupt and Illegal Practices Prevention Act, 1883, ss. 43, 45, and 60 ; 
see also under the head Prosecution for Corrupt Practices, supra). 

(5) False Declaration of Election Expenses. 

Return of Election Expenses. — It is the duty of the election agent of 
every candidate, within tliirty-five days after the day on which the 
candidates returned at an election are declared elected, to transmit to the 
returning officer a true return of the election expenses (see the Corrupt and 
Illegal Practices Prevention Act, 1883, s. 33 (1) ; as to what are election 
expenses and the mode of return, see Election Expenses). The return so 
transmitted to the returning officer must be accompanied by a declaration 
made by the election agent before a justice of the peace in the form given 
in the Act; and at the same time tliat the agent transmits the return, or 
within seven days afterwards, the candidate must transmit to the returning 
officer a similar declaration as to the election expenses (see the Corrupt and 
Illegal Practices Prevention Act, 1883, s. 33 (2) and (4), and Sched. II.). 

Knowingly making False Declaration. — If any candidate or election 
agent knowingly makes the declaration required by the Act falsely, he is 
guilty of an offence, and on conviction thereof on indictment he is liable to 
the punishment for wilful and corrupt perjury. Such an offence is also a 
corrupt practice (ibid. s. 33 (7)) ; as to the punishment and consequences of 
which, see supra. 


II. CORRUPT PRACTICES AT MUNICIPAL AND OTHER 

ELECTIONS. 

Municipal Elections. — The law as to corrupt practices at municipal 
elections is assimilated to that at parliamentary elections, and is now based 
upon the Municipal Corporations Act, 1882, 45 & 46 Viet. c. 50, Part IV., 
as amended by the Municipal Elections (Corrupt and Illegal Practices) Act, 
1884, 47 & 48 Viet. c. 70. 

Corrupt practices at municiijal elections are the same as at parliamentary 
elections, viz. : (1) bribery; (2) treating; (3) undue inlluence; (4) persona- 
tion, and aiding, abetting, counselling, and procuring the commission of the 
offence of personation (see s. 2 and Sched. HI. of the Act of 1884); and (5) 
knowingly making a false declaration as to election expenses (ibid. s. 21 (5)). 
Under the Municipal Corporations Act, 1882, s. 77, which is adopted by the 
Act of 1884 (see s. 2 and Sched. III.), bribery, treating, undue influence, and 
personation include respectively anything done before, at, after, or with 
respect to a municipal election, which, if done before, at, after, or with 
respect to a parliamentary election, would make the person doing the same 
liable to any penalty, punishment, or disqualification for bribery, treating, 
undue influence, or personation, as the case may be, under any Act for the 
time being in force with respect to parliamentary elections. 

It is dxpressly provided by the Municipal Elections (Corrupt and Illegal 
Practices) Act, 1884, s. 2 (2), that a person who commits any corrupt prac- 
tice in reference to a municipal election is guilty of the like offence, and is, 
on conviction, liable to the like punishment and subjept to the like incapaci- 
ties as if the corrupt practice had been conftnitted in reference to a parlia- 
mentary election. 

A municipal election will , also be avoided by such general corruption, 
bribery, treating, or intimidation, at the election as womd, by the common 



CORRUPTION OF BLOOD 4#? 

i . • ■ 

law Parliament, avoid a parliamentary election (Municipal Corporations 
Act, 1882, 8. 81). V . ^ 

, The procedure as to prosecutions for corrupt practices at municipal 
elections is regulated by the Municipal Elections (Corrupt and Illegal Prac- 
tices) Act, 1884, and is similar to that in force with regard to parliamentary 
elections. 

Where, upon the trial of a munici{)al election petition, the Election 
Court report that any corrupt practice other than treating and undue 
influence has been committed by, or with the knowledge and consent of, any 
candidate, or that the oflence of treating or undue influence has been com- 
mitted by any candidate, tliat candidate is not capable of ever holding a 
corporate otflce in the borougli, and if he has been elected, his election is 
void ; and he is further subject to the same incapicities as if, at the date of 
the report, he had been convicted of a corrupt jn-actice (ihitL s. 3 (1)). 
Upon the trial of a municipal election petition, where there is a charge of 
any corrupt practice, the Election Court must report in writing to the High 
Court whether any of the Ciindidates has been guilty by his agents of any 
corrupt ju'actice in reference to the election, and if tlie Elen ion Court 
reports that he has, then he is not callable of being elected Vo or holding 
any corporate office in the borough during a period of three years from the 
report, a»d if he has been elected, his election is void (^7>^V^. s. 3 (2)). 

As t6 the application of the Act to municipal elections in tlie city of 
Loudon, see sec. 35. 

School Boaud Elections, etc. — Tlie provisions of Part IV. of the Muni- 
cipal Corporations Act, 1882, with regard to corrupt practices at municipal 
elections, as amended by tlie Municijial Elections (Corrupt and Illegal 
Practices) A(‘t, 1884, are, subject to the necessary modifications, extended to 
elections of members of Local Boards, Improvement Omnnissioners, Poor 
Law Guardians, and Scliool Boards by sec. 30 of the latter Act. 

County Council Elections. — ^The same provisions, subject to the 
necessary modifications, are applied to County Council elections by tJm 
Local Government Act, 1888, 51 & 52 Viet. c. 41, s. 75. 

Pauish Council Elections, etc. — The same provisions are also extended 
by the Local Government Act, 1894, 56 & 57 Viet. c. 73, s. 48 (3) and (8), 
to Parish Council elections, and other elections under the Act, subject to 
adaptations, alterations, and excejitions, made by rules framed umler the 
Act. 


HI. COEEUPT PEACTICES BY PUBLIC BODIES. 

As to bribery and corruption of and by members, officers, or servants of 
corporations, councils, boards, commissioners, or other public bodies, see. 
the Public Bodies Corrupt Practices Act, 1889, 52 & 53 Viet. c. 69 ; seQ 
also the article Bribery. 

See also Aijency (Election); Ballot; Candidate; Election Commis^ 
signers; Election Petition; Illegal pRACTicEgJ; Belief; Returning 
Officer; Scrutiny; etc. 

[Jiutharities, — See, further, Rogers on Mcctions, 17th ed., vol. iL (ParEa- 
mentary), 1896, vol. iii. (Municipal, etc.), 1894 ; Leigh and Le Marchant,. 
law of Elections, 4th ed., 1885 ; Mattinson and Macaskie, Lam relating ia 
Cm^pt and BUgal Practmes^ 3rd ed., 1892.] 


.Corruption of BlOOdvir-rUxiddr. the old law attainder for 
treason or felony involved the corruption of the blood of the persem 
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attainted ; that is, he was rendered incapable of inheriting lands from his 
ancestors, of retaining those he was in possession of, or of transmitting 
them to any heir ; further, no one could claim through him. Where the 
attainder was for treason his lands escheated to the king, and where it was 
for felony, to the lord, subject to the king’s year and day. ' This barbarous 
relio of mediaeval times was finally abolished by the Forfeiture Act, 1870. 


Corv^Gi — See Egypt; Statute Labouk. 


Cost-book Companies.— See Mines. 


Cost, Freight, and Insurance.— See C. F. I. 
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The scope of the article is set forth generally in the preliminary Table 
of Contents. • 

Costs in bankruptcy have been already dealt with in vol. i. at p. 518, 
under Bankruptcy. Questions relating to security for costs will be dis- 
cussed hereafter under Security for Costs. Questions as to the various 
scales on which costs may be taxed will be dealt with under Taxation. 

In this article the word “ costs” is (except as regards criminal proceed- 
ings, where some modification of the proposition is necessary) restricted to 
what is indeed its proper meaning, namely, such sum of money as the Court 
or a judge orders one litigant to pay to another to compensate the latter for 
the expense to which he has been put by the litigation.- The sum so awarded 
seldom, if fiver, fully recoups the successful party for the expense which he has 
incurred. On interlocutory applications, the Court ‘may direct payment of a 
lump sum (Order 65, r. 23), and this rule is often acted on in chambers in the 
Chancery Division. But in all other cases when ^ the Cou^t awards costs 
it almost invariably directs that they be t4xed ; and a taxing-master very 
rarely allows the full amount which the successful party has to pay to his 
own solicitor. The amount allowed on taxation is called “ taxed costs ” ; and 
this, as a rule, is all that the unsuccessful party has to pay to his opponent. 
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The ^iff^rence between " taxed costs ” and the amount which the successful 
party is liable to pay to his own solicitor, is known as “ extra costs ” ; and 
this the successful party must pay out of his own pocket. Sometimes, 
however, the Court or judge orders that the costs payable by one party to 
another should be taxed “ as between solicitor and client ” ; and then the 
taxation is conducted on a far more liberal scale. But it often happens that 
even after a taxation of this kind the successful jiarty is still called on to 
pay some portion of his solicitor’s bill, if any item of expense has been 
unnecessarily incurred. 

The rules relating to costs in Courts of equity have, from the earliest 
times, been materially different from those which prevailed in Courts of 
common law ; though, in both, the same general principle has been observed 
that the successful party was entitled to be recouped for all cxj>en8es neces- 
sarily incurred by reason of the litigation. The Court of Chancery assumed 
from its commencement the power to deal with all questions of costs, with- 
out the aid of the Legislature. Hence, the costs of a Chancery suit have always 
been in the discretion of tlie judge who tried the case ; though he was Ixiund, 
of course, to exercise his discretion judicially. But, in any Court of common 
law, the right to costs is, and always has l)eeii, entirely the creature of 
statute. The old general enactments as to costs are repealed as being 
inconsistcgit with the general discretion as to costs given by the Judicature 
Acts aiuHlules, though enactments which deal with any special right to costs 
possessed by a particular class of persons remain unalfix*ted {Garnett v. 
Bradley y 1878, 3 App. Cas. 944 ; liockett v. Clippwgdaky [1891] 2 Q. B. 293; 
Judicature Act, 1890, 53 & 54 Viet. c. 44, s. 5). Again, there were formerly 
Acts entitling parties in certain cases to double, or even treble, costs. 
All of such Acts which were passed prior to 1842 were repealed in that 
year by the 5 & 6 Viet. c. 97, sa. 1, 2. But several such Acts have been 
passed since 1842 ; and these remain in force {Haslier v. Wood, 1885, 54 L. tJ. 
Q. B. 419). The Court of (Jhancery could always award costs as between 
solicitor and client to a successful imrty ; but, in the absence of an ex])res8 
statutory provision to that etfeiit, the Courts of common law had no such 
power v. 1888, 39 Ch. 1). 133; Mordm v. Palmery 1870, 

L. K. 6 Ch. A. 22, 32). 

I. Costs in the Ciianceky Division. 

In the Chancery Division no action can be tried with a jury. Hence 
the one leading rule which governs all questions of costs in this Division is 
that laid down in Order 65, r. l,“The costs of and incident to all proceedings 
in the Supreme Court, including the administration of estates and trusts, 
shall be in the discretion of the Court or judge.” But the rule is subject 
to this qualification that — 

An executor, administrator, trustee, or mortgagee who has not 
unreasonably instituted or carried on or resisted any proceedings is not to 
be deprived of any right to costs out of a j)aiticular estate or fund to 
which he would have been entitled according to the rules acted on in the 
Cham^ery Division prior to 24th October 1883. Where the proceedings 
are taken under some statute which provides how the costs are to be borne, 
e,g, under one of the many statutes enabling public bodies to take land com- 
pulsorily for the purjKJses of their undertaking, the costs of course follow 
the statutory rule; butVhere the Act is silent as to costs, the Court has 
power to deal with them (Judicature Act, 1890, 53 & 54 Viet. c. 44, s. 5; 
In re Fishery [1894] 1 Ch. 450). 

But although costs in the Chancery Division are said to be always 
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in the discretion of the Court, yet there is one limitation on its pewer^* 
The judge can give judgment for the plaintiff with costs, or can give him 
judgment^without costs (i.e. leave each party to pay his own costs) ; or he can, 
under very speciarcircumstances, give judgment for the plainfiff and make 
him pay all the costs, though of course such cases are very rare (see NorTmn 

V. Johnson, 1860, 29 Beav. 77 ; Wootton v. Wootton, W. K, 1869, 175). 

But the Court cannot (where no estate or fund is in litigation) dismiss an 
action and order the defendant to pay all the costs, though it may order him 
to pay the costs of some particular portion of the proceedings in which he 
has been in the wrong, though successful on ^'the main question in the 
action (see Dicks v. Yates, 1881, 18 Ch. D. 76 ; In re Foster v. 6t JFestern 
Bwy, Co„ 1882,8 Q. B. D. 615; Witt v. Corcoran, 1876, 2 Ch. D. 69). 
And though the Court may have no jurisdiction to entertain an application 
made to it, it still has jurisdiction to dismiss the application with costs 
{In re Isaac, 1838, 4 Myl. & Cr. 11 ; In re Bombay Civil Fund Act, 188fi, 
1888, 40 Ch. D. 288). ^ 

In the absence of any special circumstances, however, a judge <j| the 
Chancery Division generally exercises his discretion in such a way Its/ to 
throw the costs (or at all events all the general costs of the action) on the 
unsuccessful party. When at the trial costs are given genertilly, without 
any reservation, this will include the costs of all accounts and inquiries 
{q-v,) requisite for carrying out the judgment {Krcld v. Bark, 1875, L. E. 10 
Ch. 334). 

But it not unfrequently liap])ens that tlie costs are divided ; one party 
receiving costs up to a particular stage of the proceedings, and the other 
all costs incurred after that stage was reached. The order as to costs 
is generally made at the trial ; but if the further consideration of the 
cause be adjourned, the question of costs will often be reserved as well. 
Or the judge may at the trial give the plaintiff the costs of the action up 
to judgment, and reserve the sul)sequent c^osts. Or on the further con- 
sideration of the action, he may give the costs up to the judgment to tlie 
plaintiff and the subsequent costs to the defendant. When an inquiry as to 
-damages is directc^d, it is usual to reserve the costs of the inquiry, so that 
the Court may retain control over them and see that they are not 
excessive {Slack v. Midland Rwy, Co,, 1880, 16 Ch. D. 81). 

Where each party is partly successful and partly unsnccessfulf and 
the Court accordingly divides the costs, it may do so in two ways,* and 
there are two distinct forms of order in use in the^ Chancery Division for 
this purpose. In one the plaintiff gets the costs of one issue, or of one 
part of his claim, as the case may be, and the defendant of the other. 
There is nothing in the terms of the order to show that one is more import- 
ant than the other, nor has the master any power to discriminate between 
them. He therefore divides the general costs in moieties, but gives to each 
party such part of every affidavit or document as relates to that part of the 
case on which he has succeeded, disallowing tlie rest. Where, on the other 
hand, the Court considers either party entitled to more than this, the order 
gives hin#'“ the costs of the action except so far as they have been increased 
by the unsuccessful issue.” This gives him all the general costs, but the 
master eliminates everything relating to the issue on which he failed (see 
Jenkins v. Jackson, [1891] 1 Gh. 89, and the taxing-master’s notS in that case, 
p. 92; Knight v. Purssell, W. N., 1879, p. 182^49 L J* Ch. 120 ; Harley v. Hunt^ 

W. N., 1887, p. 184 ; Seton, p. 226, 5th ed.). Where a claim and counter- 
claim are both dismissed with costs, the plaintiff (in the absjence of any 
special direction) pays the general costs of the action, and the defendant 
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* only the additional costa occasioned by the <!^ounter-*claim (Safiery, 
JBUtan, 1879, 11 Ch. D. 416; uVason v. Brentini, 1880, 15 Ch. I). 287) ; 
and so, where both claim and counter-claim have been successful, the 
plaintiff will get the general costs of the action, though the result of the 
litigation as a whole may be in favour of the defendant ; but the plaintiff 
will not recover as costs of the action any costs which are fairly attribute • 
able to the counter-claim (In rc Browii^ Ward v. Morse. 1883, 23 Ch. I). 
377). 

Costs which a party is entitled to receive may he deducted or set off 
against costs which he is liable to j)ay, and full provision is made by the 
rules for this purpose (see Order 65, r. 27 (21)). 

So, costs which a party is ordered to pay personally may be set off 
against costs which he is entitled to receive out of a fund in Court (Batten 
V. Wed(jtvoo(l Coal Co., 1884, 28 Ch. D. 317). Costs may be set off against 
money payable by tlie party to whom the costs are due (Prinijle v. Qloag^ 
J879, 10 Ch. I). 676), but not against sums due on an unascerbiiiied account 
(^Wh^Uy V. Uaniaye, 1863, 8 L. T. 499). There is no right of set oh* against 
Costs or money payalde in a separate and distinct jiroceediiuT parte 
Grifin, In %e Adams, 1880, 14 Ch. 1). :»7 : Hassell v. Sfanlcir [1896] 1 Ch. 
607). Cosffc payable in two suits, in which the same estate was being 
administered, were, however, allowed to be set off (Lee v. Pam, 1845, 4 Hare, 
255). ^ 

A set-off may be allowed notwithstanding' the solicitors lien (Order 65, 
r. 14) ; this rule does not, however, apply to costs in diHtinct,iUid independent 
proceedings (Hassell v. Stanley, [189(5] 1 Ch. 607 ; Blakey v. Latham, 1889, 
41 Ch. I). 518; Edwards v. Hope, 1885, 14 Q. 11. 1). 922).* 

If the plaintiff, in an action in the Chancery llivision, is suing to enforce 
a legal rigfit, the judge still has a discretion to deal with the costs, but ho 
will almost invariaijy exercise it l)y letting the costs follow the event 
{Coopery. Whittmifhain, 1880, 15 Ch. I). 501; Upmann v. Forester, 1883, 
24 Oil. T). 231 ; Walter v. SteinkojiJI, [1892] 3 Ch. 489 ; Amerkan Tohaeco Co. 
V. Guest, [1892] 1 Ch. 630). 

Where there is a fund or estate to l)e administered, aiul the case involves 
a question of construction, on which it is necessary to obtain a decision, the 
plaintiff will often have his costs out of the fund, even though his contention 
fails (Wedgwood v. Ad,a.ms, 1844, 8 Beav. 103; Lehjhton v. Leighton, 1874, 
L. E. 18 Eq. 458 ; Butcher v. Pooler, 1883, 24 Ch. I).‘273). 

If, during the action, the defendant offers to submit and pay the costs 
up to that time, the Court will not give the plaintiff the costs subsequently 
incurred if he persists in bringing the action to trial (Colhurn v. Simfns, 
1843, 2 Hare, 543; Fradella v. WeMer, 1831, 2 Euss. & M. 247); but a 
defendant who desires to stay his liability to costs must make a “clear, un- 
conditional offer, equivalent to the whole riglit of tlie plaintiff at the time " 
{Trotter v. Maclexbn, 1879, 13 Ch. I), p. 588, per Fry, J.; and see Nichols v. 
Evens, 1883, 22 Ch. IJ. 611, where the defendant paid money into Court). 
Similarly, an unconditional offer by the defendant before action of all the 
relief which the plaintiff ultimately succeeds in obtaining, will often deprive 
the latter of the costs v. 1838, 3 Myl. & Cr. 352). 

Where a plaintiff claims on the ground of fraud, the judgment or dis- 
missal will almost invariably be with costs (New Brunswick, etc. Rwy. Co.' 
v. Conyleare,^ 1%&2, 9*H. L. 711); and even if he obtains relief and the 
costs of the action generally, he will be ordered to pay the costs occasioned’ 
by charges of fraud which he has failed to substantiate (London Ba'^ of 
Austredema v. Lemprkre, 1873, L. E, 4 P, C. 572 ; Parker v. McKenna^ t87% 
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L. R 10 Ch. 96). So, if a successful defendant makes groundless charge of 
fraud ( Wright v. Howard, 1823, 1 Sim. & St. 190). And, generally, it may 
be said that where costs are occasioned by the misconduct of either party, 
that party must bear them, and where, by the misconduct of both parties, 
neither party will have costs {Parr v. Lovegrove, 1858, 4 Jur. K S. 600, per 
Kindersley, V.C.). 

Again, a plaintiff who raises his case in a needlessly expensive way will 
be disallowed the extra costs thus occasioned, or may even lose the whole 
costs of the action ; and, indeed, it is a general rule that the costs of un- 
necessary proceedings must be paid by the party who occasioned them. 
See, as to disallowing the costs of improper, vexatious, or unnecessary matter 
in documents or pleadings. Order 65, r. 27 (20); Order 19, rr. 2, 5, and 27 ; 
Order 38, r. 3 ; and costs improperly or needlessly incurred may, in a proper 
case, be thrown on the solicitor of the party personally (Order 65, r. 11 ; 
Bwwn V. Burdctt, 1888, 37 Ch. D. 207 ; 40 Ch. D. 244; HarUn v. Master- 
rmn, [1896] 1 Ch. 351). 

If a person is unnecessarily made a defendant, although he may have 
an interest in the subject-matter of the action, he will be entitled to his 
costs from the plaintiff. The rules laid down by Eomilly, M. R, in Ford v. 
Ford, 1853, 16 Beav. 516, as to disclaiming defendants still guide the dis- 
cretion of the judge (see Day v. Gudjgeon, 1876, 2 Ch. D. 209; Gtreene v. 
Foster, 1882, 22 Ch. D. 566). It is not “necessary that every defendant 
shall be interested as to all the relief prayed for'' (Order 16, r. 5). But it 
is vexatious to make a person party to an action merely for the purpose 
of praying costs against him, and such a proceeding will be strongly dis- 
couraged {Burstall v. Bcyf us, 1884, 26 Ch. 1). 35). 

Parties representing the same interest if they sever their defences will 
not, except under special circumstances, be allowed separate sets of costs, 
but one set only between or amongst them {Hughes v. Key, 1855, 20 Beav. 
p. 397). So in an administration action where any of the persons entitled 
have assigned or encumbered their shares, the rule is that the assignor and 
assignee are only entitled to one set of costs, viz. those of the assignors, 
but the amount of such costs is paid to the assignees {Greedy v. Lavender, 
1848, 11 Beav. 417); and the same principle is applied in actions for sale 
in lieu of partition {Cation v. Banks, [1893] 2 Ch. 221 ; Ancell v. Bolfe, W. N., 
1896, 9; contra, Belcher v. Williams, 1890, 45 Ch. I). 510). . 

The costs of motions usually follow the rules laid down by Leach, V.C., 
in 1823, the effect of which is that the party who succeeds on the motion, 
and he alone, will have his costs as costs in the action (1 Sim. & St. 
p. 357). 

Where, however, a motion is rendered necessary by the default of the 
moving party, or he is asking for some indulgence, he will, though success- 
ful, have to pay the costs of the application {Merry v. Nickalls, 1873, L. E. 
8 Ch. 205 ; Cooper v. Cooper, 1876, 2 Ch. D. 492). So, the costs of a motion 
to commit for contempt will generally be thrown on the guilty party, 
though such motions, where the contempt is a trumpery one and no com- 
mittal is really asked for, are not encouraged, and the Court may even 
make the moving party pay them {Plating Co, v. Farguharson, 1881, 17 
Ch. D. 49). Where the costs of a motion are reserved until the trial or 
further order they should be provided for by the judgment or subsequent 
order ; though if the action is ultimately dismissed w'ith costs^ this will in- 
clude all costs reserved {Hodges v. Hodges, 1876, 25 W. E. 162 ; Memorandum, 
W. N., 1876, 271) ; and also the costs of a motion by the plaintiff which 
was adjourned or ordered to stand to the trial and was then not brought on 
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, {Chsmll v, Bwhop, 1888, 38 Ch. D. 386). As to the costs of the necessary 
proceedings in chambers for working out the judgment of the Court, see 
Order 55, r. 68; Order 65, r. 27 (12), (13), (16), (23), (24); Sharp y. Zmh, 
1879, 10 Ch. D. 468; Day v. Batty, 1882, 21 Ch. D. 830; In re Knight, 
1887, 57 L. T. 238. . . 

The judge may order the costs which he awards to be taxed in any one 
of three ways — 

1. As between party and party; 2. as between solicitor and client; 
or 3. as between solicitor and client, but with the addition of charges and 
expenses properly incurred, but which strictly are not costs of suit. 

1. Costs as between Party and Party, — ^AVhenever a judge simply directs 
that costs be taxed without any further direction, they will be taxed as 
between party and party ; although it may be that the party to whom the 
costs are awarded would, according to the ordinary practice of the Court, 
be entitled to his costs as between solicitor and client, or to his costs, 
charges, and expenses. Such a party must take care that the proper 
direction is expressly inserted in the judgment or order ; if it is not, the 
taxation will be the ordinary one between party and party. 

The general i>rinciple of such a taxation is that tlio sucf i;?’.‘.hil party 
shall receive only such costs as were necessiiry to enable him to conduct 
the litigation. Charges incurred merely for conducting it more conveniently 
are deemed “luxuries,” and must be paid by the })arty incurring them 
{Smith V. Bnllcr, 1875, L. R 19 Ecj. 473). Thus the costs of employing a third 
counsel {Smith v. Bnlkr, sujira ; Pearee v. Lindsay, 1 8G0, 1 De G., F. & J. 
573), or the payment of a special retiiiner {Green v. Briyys, 1849, 7 Hare, 
279 ; Smith v. Bari of BJiw/ham, 1847, 10 Beav. 378), or the cost of draw- 
ings of exhibits aflixed to the margin of briefs {Smith v. Buller, supra), will 
not be allowed except under very special circumstances. 

2. Costs as hchveen Solicitor and Client, — When, on the other hand, costs 
are directed to be taxed as between solicitor and client, a much more liberal 
allowance will be made, and the j)arty in wdiose favour such an oi'der is 
made will be entitled to receive all such costs as a solicitor would reasonaldy 
incur in the ordinary conduct of liis client's case. The oi*der does not 
necessarily mean, however, that all costs wliich the solicitor is entitled to 
against his client are to be allowed, but the allowance will vary according to 
the circumstances of the case, regard being had to the position of the 
parties and tlie fund out of which tlie costs are to l)e paid. Some- 
times the words “and consequent thereon,” or “and relating thereto,” 
or both sets of words, are added after tlie words “ as between solicitor and 
client,” the effect being to give a wider range to the taxation. Where 
the costs are to be paid cmt of the party's own fund, all the above words 
may properly be inserted, and in acting upon them the taxing-master will 
use his discretion according to the circumstances as to the extent of 
the allowance (Seton, p. 221, 5th ed.). 

An order for taxation as between solicitor and client is seldom made 
between hostile litigants, and, indeed, it was formerly doubted how far 
the Court had power to make such an order where there wa» no fund 
or estate to be administered and no fiduciary relation between the parties. 
It has since been held, however, tliat there is jurisdiction to order payment 
of the whole costs of the action as between solicitor and client, though the 
power is rarely * exercisefl {Andrews v. Barnes, 1888, 39 Ch. D. 133). The 
costs of particular proceedings in an action, however, costs occasioned by 
the introduction of scandalous matter, are not unfrequently ordered to be paid 
as between solicitor and client, to mark the Court's disapproval of such 
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practice& And in proceedings for administration, or for the detem^tion 
of some question of construction arising on a deed or will (now usually 
disposed of on an originating summons), costs as between solicitor and client 
are generally allowed out of the estate to. the following persons: — (1) 
trustees, executors, and administrators; (2) the plaintiff in a creditor's 
action when the estate is insolvent; (3) the plaintiff in a legatee's 
action wlien the estate proves insufficient to pay the legacies in full. The 
costs of such proceedings, too, are by consent often allowed to all parties as 
between solicitor and client out of the estate. If the proper parties have 
been served, the Court has the same jurisdiction over the costs in these 
cases as in an administration action cominencecl by writ (In re Medlandy 
1889, 41 Ch. B. 476). 

3. Cods, Charges, and Ex 2 )enses . — In addition to their costs as between 
solicitor and client, trustees, executors, and administrators are usually 
allowed all other costs, cliarges, and expenses properly incurred by them 
in the execution of the trust or the administration of the estate. 

The charges and expenses of trustees are not “costs incident to 
proceedings in the Supreme Court,” and are not therefore within the 
provisions of Oi-der 65, r. 1, and consequently not in the discretion of the 
Court in the ordinary sense of the term. Of course, the Court may deprive 
a trustee of liis costs, (diarges, and expenses, but such an order is pnly made 
under very special circumstances, and when the trustee has been guilty 
of serious misconduct {In re Chemell, Jones v. ChcnneU, 1878, 8 Ch. D. 492 ; 
Turner v. Hancock, 1882, 20 Ch. D. 303 ; In re Bcddoe, [1893] 1 Ch. 547). 

Similarly, a mortgagee is entitled to all costs, charges, and expenses 
properly incurred by him in relation to tlie mortgage, and, if not paid, 
he adds them to his security. It is, in fact, part of the contract between a 
trustee and his cestui-que trust, and between mortgagor and mortgagee, 
that the trustee or mortgagee shall be allowed all proper costs, cliarges, 
and expenses connected with the trust or mortgage; and neither can be 
deprived of this right, except for serious misconduct {Cotterell v. Stratton, 
1872, L. K. 8 Ch. 295 ; Turner v. Hancock, supra). In a priority suit between 
incumbrancers, the general rule is that the costs follow the mortgages, 
unless the Court in its discretion otherwise orders {Harpham v. Shacklock, 
1881, 19 Ch. p. p. 215, per Jessel, M. R). 

[Authorities, — Morgan and Wurtzburg on Costs in Chaiwery, 1882 ; Shaen 
and Greville, Chancery Costs, 1876; Johnson on Bills of Costs, 1897; 
Annual Practice,^ 

II. Costs in the Queen's Bench Division. 

The right to costs in any action in the Queen's Bench Division is governed 
by two considerations — 1, Was the action tried by a judge with a jury, or 
by a judge alone ? 2. Was the action of such a kind that it could have been 
tried in the County Court ? 

1. If the action be tried by a judge alone, he has full discretion to dispose 
of the costs ; the rules which govern the discretion of a judge of the 
Chancerjfc Division {ante, pp. 470 et sej.).will guide him in his decision; and, 
in theory at all events, he must in each case make an order disposing of them. 
But if the action be tried by a judge with a jury, theUj by the express 
provision of Order 65, r. 1, “the costs shall follow the event, unless the 
judge by whom such action is tried shall •for goofi cause olherwise order.” 
Hence in such a case, if a plaintiff has obtained a verdict, even for nominal 
damages, he need not ask for costs; if nothing is said about costs, the 
plaintiff will receive them. It is for the defendant’s counsel to apply to the 
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judg 9 AB soon as the verdict is given; for an order depriving the plaintiff of 
his costs. As a rule, such an order will only be made where “ contemptuous ” 
damages, such as a farthing or a shilling, have been given^ and not always 
then. There must be some “good cause/* beside Uie smallness of the 
damages, to give the judge jurisdiction to make such an order ; something 
either in the conduct of the parties or in the facts of tlie case which, in spite of 
the finding of tlie jury, makes it more just that the costs should not follow 
the event (Jo7ics y, Curling, 1884, 13 Q. B. D. 262; Himlcy v. West Londmh 
Extension Bury, Co., 1889, 14 App. Cas. 26). 

Already, however, there are two exceptions to these general rules — 

(i.) By sec. 1 of the Slander of Women Act, 1891, 54 & 55 Viet. 
<5. 51, in any action for words spoken and made actionable by that Act, “ a 
plaintiff shall not recover more costs than damages, unless the judge sliall 
certify that there was reasonable ground for bringing the action.** Hence, 
in this case it is necessfiiy for the plaintiff’s counsel to ask for a certificate, 
unless the verdict is so large that it clearly exceeds the amount at which 
the costs of the action will be taxed. 

(ii.) By sec. 1 (h) of the rublic Authorities rrotection Ad 1893, 66 
& 57 Viet. c. 61, it is provided that “ where any action is ''ommenced 
against any person for any act done in pursuance or execution or intended 
execution of any Act of Parliament, or of any )>ublic duty or authority, or 
in respect of any alleged neglect or default in the execution of any such Act, 
duty, or authority, and judgment is obtained by the defendant, it shall carry 
costs to be taxed as between solicitor ami client.** These words aitj 
imperative, and seem to deprive the judge of all power over costs, even 
where he tries tlie case without a jury. See 102 L. T. Jo., 1897, p. *395. 

If the judge thinks fit to make an onler, that order is not necessarily 
that ea(*h party should pay his own costs. He may for very good (iause 
order that the successful jdaintiH’ shall pay the defendant*8 costs, as well as 
his own (])er Braiinvell, L.d., 15 Ch. 1). at p. 41 ; and see Myers v. 2'kc 
Financial JVetos, 1888, 5 T. L. il. 42); ami where there has been a non-suit, 
and a new trial, the judge who tries the case the second time may order 
that the successful piaintilT shall pay the whole costs of botli trials {Harris 
V. Petherick, 1879, 4 Q. B. 1). 611). But of course such an order would only 
be made in an extreme case, and where the plaintiff lias grossly inis- 
coivlucted himself (see Norman v. JohuMm, 1860, 29 P>eav. 77). A successful 
defendant may also for good cause be deprived of his costs (SaicliJ/e v. Smii/i, 
1886, 2 T. L. K. 881). But he cannot be made to j)ay the whole costs of 
the action under any circumstances {Picks v. Yaics, 1881, 18 Ch. D. 76, 85 ; 
In rc Foster v. Great Western Rvry. Co., 1882, 8 Q. B. II. at pp. 521, 622). 

So, too, if the judge makes an order under Order 65, r. 1, he is not 
bound to deal with the whole costs of the action. He may for good cause 
deprive a successful party of a portion of his costs. Thus the judge may 
order a successful plaintiff to pay the costs occasioned by a claim for speciid 
damage which he has failed to substantiate {Fonder v. Farquhar, [1893] 
1 Q. B. 564). So if the plaintiff' insists on laying the venue at a place 
which is not the natural or most convenient place for the triaV he may be 
ordered to pay the additional costs occasioned by the action being tried 
in that place {Roberts v. Jones, [1891] 2 Q. B. 194 ; Hill v. Morris, 1891, 
8T. L. E. 55)., 

Order 65, r. 1, also Confers on “ the Court ** an original and independent 
jurisdiction for good cause to deprive a successful plaintiff* of his costs. 
This means a Divisional Court, not the Court of Appeal {Myers \. DefrUs^ 
1879> 4 Ex. D. 176 ; Bowey v. Bell, 1878, 4 Q. B. D. 96). But, as a rule, the 
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Court declines to exercise this jurisdiction, and on the following groun4s : — 
If an application was made to the judge at the trial, then the appeal, if any, 
lies to the Court of Appeal If no application was made to the judge at 
the trial, then the defendant must satisfactorily explain the omission, which 
it is generally impossible to do. There is, however, authority for holding 
that such an application may be made to the Divisional Court on fresh 
materials which were not in the possession of the defendant or the judge at 
the trial (per Bramwell, L.J., 4 Ex. D. at pp. 180, 181). But such an 
application must be made promptly {Kyudston v. Ma/ikmder^ 1877, 47 L. J. 
Q. B. 76 ; 37 L. T. 390 ; Bowey v. Bell, supra). 

If the judge at the trial declines to make an order as to costs, there is 
no appeal from* his decision {Moore v. Qill, 1888, 4 T. L. R 738). But if he 
decides to make an order as to costs, then there is an appeal to the Court of 
Appeal on the question whether any good cause ” existed upon which the 
judge could exercise his discretion. If there was no “ good cause,” the judge 
had no jurisdiction to make any order as to costs, and the Court of Appeal 
will set the order aside. If there was anything which could amount to 
“good cause” then the Court of Appeal will not interfere witli the judge's 
discretion, even though they do not approve of the way in which he has 
exercised it {Jones v. Curling ; Huxley v. West London Extension Rwy. Co., 
supra). 

“ Oood Cause.*' — There has been some difference of opinion among our 
judges as to what constitutes “good cause” under Order 65, r. 1. Not 
every consideration which may legitimately affect the mind of a judge when 
he has an absolute discretion over the costs of an action tried before himself 
alone, will be “ good cause ” within the meaning of this rule. The two 
positions are not identical ; in the former case, the judge is exercising a 
discretion, which is undoubtedly vested in him ; in the latter case, the 
existence of “good cause” is a condition precedent to his having any 
discretion to exercise. At the same tinje, it is impossible to define strictly 
wliat is “ good cause ” for making an order that costs shall not follow the 
event. “ No nearer and no closer definition can be given than that there 
will be good cause, whenever it is fair and just as between the parties that 
such an order should be made” {per cur. in Forster v. Farquhar, [1893] 1 
Q. B. at p. 567). “ The facts must show the existence of something, having 
regard either to the conduct of the parties or to the facts of the case, which 
makes it more just that an exceptional order should be made than that*the 
case should be left to the ordinary course of taxation ” (per Brett, M. R, in 
Jones V. Curling, 1884, 13 Q. B. D. at p. 268). “ The mere fact of a plaintiff* 
in an action for libel or slander, recovering only a farthing or a shilling 
damages, is not of itself good cause for depriving him of costs. ‘Good cause’ 
must be something more than the mere smallness of damages. The smallness 
of the damages, however, is an important element to be considered, if there 
are any other circumstances which can be taken into account ” (per A. L. 
Smith, L.J., in O'Connor v. The Star Newspaper Co. Ltd., 1893, 68 L. T. at 
p. 148). “‘Good cause’ really seems to me to mean that there must exist facts 
which might reasonably lead the^udge to think that the rule of the costs 
following the event would not produce justice as complete as the exceptional 
order wMch he himself could make. Now, to ascertain the existence of such 
facts, the judge should look, in the first place, at the result of the action 
itself, namely, the verdict of the jury, and he should Ibok also at the conduct 
of the parties, to see whether either of them had in any way involved the 
other unnecessarily in the expense of litigation, and beyond that he should 
consider all the facts of the case so far as no particular fact was concluded 
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'ijy l^e iinding of the jury (per Bowen, L.J., in Jones v. Curling^ 1884, 
13 Q. B. D. at p. 272). “ Everything which increases the litigation and 
the costs, and which places upon the defendant a burden which he ought 
not to bear in the course of that litigation, is perfectly good cause for 
depriving the plaintiff of his costs” (per Lord Halsbury, LC.. in Huxley v. 
West London Extension Ewy. Go,, 1889, 14 App. Cas. at"p. 32). The words 
“ good cause ” embrace ** everything for which the party is responsible 
'connected with the institution or conduct of the suit, and calculated to 
occasion unnecessary litigation and expense” (per Lord Watson, ibid, at 
p. 33). “ First, in determining whether good cause exists, the judge must 
accept the verdict as conclusive upon all matters of fact necessarily involved 
in it, however much he may personally dissent from the finding of the jury. 
So long, however, as the judge does not base his decision upon matter 
inconsistent with the verdict, all other matters outside the verdict are open 
for his consideration — everytliing which led to the action, every circumstance 
tending to show that the plaintiff was blamable in bringing it, everything 
reflecting upon the conduct of the parties in the coui’se of the litigation 
itself {Harnett v. V-m, 1880, 5 Ex. D. 307 ; see per James. L.J . pp. 310. 
312) ; and the judge is under no obligation to give effect t*^ any special 
reasons or views the jury may have entertained or expressed in giving their 
verdict— iBuch, for instance, as a hope or recommendation that it may or 
may not fearry costs — unless such views accord with his own ; nor is the 
amount of damages awarded to be taken as a conclusive test upon the 
question of ‘ good cause,’ though it j»roperly forms an element for considera- 
tion.” . . . “ Should tlie jury in an action for assault or libel award the 
plaintiff an ignominious compensation, it would not follow that as of course 
the judge ought to de])rive him of his costs, although he might treat it as an 
indication of the opinion of the jury, in which he coincided, that the 
character of the plaintiff was worthless, and tl)at tln‘ action never ought to 
have been brought and was therefore oppressive” (})er Hawkins, J., in 
Roberts V. Jones and Willey v. Great Northern Uvry. Co,, [1891] 2 (J. B. at ])p. 
197, 198). 

2. If, however, no special order be made as to costs, tliey follow the event. 
But the event depends on whether the action was or was not of a kind 
wliich could be brought in the County Court. Actions for breach of pi'omise 
of marriage, libel, slander, and seduction cannot be commenced in the 
County Court; nor can actions of ejectment, or any otlier action involving 
the title to any hereditament, where the value of the property exceeds £50 
a year. To all these cases, therefore, sec. 116 of the County Courts Act, 
1888, does not apply. Hence, in any such action, a verdict for any amount, 
however small, will carry costs {Say^oood v. Cross, 1884, 14 Q. B. I). 53). 

But if the action be of a kind which could have been commenced in a 
County Court, then, if it was founded on contract, and the plaintiff recovers 
less than £20, he will be entitled to no costs whatever; if he recovers 
£20 or more, but less than £50, he will be entitled to County Court 
costs only (County Courts Act, 1888, 116) ; if he recovers exactly 

£50, he will be entitled to County Court costs only (Order 65, 
r. 12 ; Millington v. Harwood, [1892] 2 Q. B. 166)— (i) unless a judge 
of the High Court certifies that there was sufficient reason for bringing the 
action in that .Court, or *makes a special order as to costs (see Neaves v. 
Spooner, 1887, 36 W. E.^57 ; 58 L T. 164) ; or (ii.) unless within twenty- 
one days after service of the writ or such time as may be ordered by the 
High Court or a judge thereof, the plaintiff obtains an order, under Order 
14, empowering him to enter judgment for £20 or more. But if the action 
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was founded on tort, and the plaintiff recovers less than £10, h*e wfU 
entitled to no costs whatever ; if he recovers £10 or more, but less than 
.£20, he will be entitled to County Court costs only, unless a judge of the 
High Court certifies that there was sufficient reason for bringing the action 
in that Court, or makes a special order as to costs (s. 116). 

Sec, 116 of the County Courts Act, 1888, applies wherever the 
plaintiffs claim is reduced below the limit by un admitted set-oflf,as distinct 
from a counter-claim {Lovcjoy v. Cole, [1894] 2 Q. B. 861), but not where 
it is so reduced by a set-off which he does not admit, or by a counter-claim 
{Stooke V. Taylor, 1880, 5 Q. B. U. 569 ; Goldhill v. Clark, 1893, 68 L. T. 
414). The section does not apply to any counter-claim ; the defendant is 
always entitled to the costs of his counter-claim if he recovers under it any 
amount, however small (Blake v. Appleyard, 1878, 3 Ex. D. 195 ; Lewin v. 
Trimming, 1887, 21 Q. B. D. 230). Nor does the section apply as between 
the defendant and a third party whom he has brought in (per Field, J., in 
Bates v. BurcheU, W. N., 1884, 108). But it does apply to an action com- 
menced in an inferior Court, and removed by certiorari (Bellas v. Breslauer, 
1871, L li. 6 Q. B. 438), and to an action brought in the High Court by a 
solicitor for his costs (Blair v. Eider, 1888, 21 Q. B. D. 185). 

It is not always easy to say whether an acition is founded on contract or 
tort. Thus an action by a passenger against a railway company fo/* personal 
injuries caused by negligence is an action founded on tort, though he took 
a ticket (Taylor v. if. K and Z. Bwy, Co,, [1895] 1 Q. B. 134; Kellys. 
Metropolitan liwy, Co., ibid. 944). An action of detinue is, for this 
purpose at all events, an action of tort (Bryant v. Herbert, 1878, 3 C. P. D. 
389 ; and see Cohen v. Foster, 1892, 61 L. J. Q. B. 643). But an action 
against a common carrier for the value of goods which he had lost was held 
to be founded on contract (Fleming v. Metropolitan Bwy. Co., 1879, 4 
Q. B. D. 81). An action for penalties for infringement of dramatic copy- 
right, under 3 & 4 Will. iv. c. 15, s. 2, is not affected by sec. 116; and 
the plaintiff is entitled to his full costs under 5 & 6 Viet. c. 97, s. 2 (Beem 
V. Gibson, [1891] 1 Q. B. 652). 

Special Costs. — So far we liave dealt with the general costs of the action. 
But application for any special costs, such as those of a shorthand writer's 
notes, or of a commission abroad, or of a special jury, or of photographic 
copies of any document, should be made when judgment is delivered.* No 
order will be made as to such costs after the judgment has been drawikup ; 
they must then be borne by the party who has incurred them (Ashworth v. 
Outram, 1878, 9 Oh. D. 483; In re St. Nazaire Co., 1879, 12 Ch. I). 88; 
Exeentors of Sir Bowland Hill v. Metropolitan District Asylum, 1880, 49 
L. J. Q. B. 668; 43L.T. 462). 

Costs of Separate Issues . — By Order 65, r. 2, “ when issues in fact and 
law are raised upon a claim or counter-claim, the cost of the several issues 
respectively, both in law and fact, shall, unless otherwise ordered, follow 
the event.” And for this purpose the word “ event ” must be read dis- 
tributively — that is to say, the party in whose favour final judgment is 
entered wjfU be entitled to the general costs of the action, but the other 
party will be entitled to the costs of any issues found for him. The 
ultimate balance generally proves to be in favour of the party who recovers 
the general costs of the action. ^ 

Paymeffd into If . money be paid into Court, and. the plaintiff 

accepts it in satiriaction of his . claim^bcf .must' give the defendant notice to 
that effect, etnd may then j^oceed to tax to- .eoste, unless the Court or a 
judge otherwise orders, and in case of non-payment he 
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s Jpr l|iB ^Mta (Order 22, r. 7). This is so, even where the defendant pays 
; flixpence into Court, and the plaintiff accepts that sum in satisfaction of his 
: claim {M*Sheffrey v. Lanagan, 1887, 20 L. E. Ir. 528). But a judge at 
’ chambers will deprive tlie plaintiff of his costs if the whole action was 
useless or malicious {Broodhurst v. Willey, W.K, 1876, p. 21 ; Nichols v. Evens^ 
1883, 22 Ch. I). 611). If the plaintiff does not accept the sum paid into 
Court, but continues his action for damages nltra, he will recover the whole 
of his costs of the action should the jury find a verdict for an amount larger 
than the sum paid into Court. If, on the other iiaiid, the verdict be for an 
amount not greater than the sum in Court, tlie defeiulant will bo entitled 
to the whole costs of the action {Laiuirklgc v. Cavvphll, 1877, 2 E.x. I). 281 ; 
Goulard v. Carr, 1884, 13 Q. 1>. D. 598, n.)\ unless the Cmirt or a judge 
think fit to make a special order that the plaintiff sliall have liis costs of 
the action up to the time when the money was paid into Court, and the 
defendant shall have only bis costs incurred after that time, as in BitcMon 
V. Higgs, 1879, 4 Ex. D. 174; and in Best v. Osftome, 1896, 12 T. L. 
R 419. 

Counier-claiin. — The presence of a counter-claim always compl*; ates the 
question of costs. In the first place, the distinction ))et\veen a jet-off and 
a counter-claim must not he overlooked. A set-off is a defence to the 
plaintiff^ action, but a counter-claim is a cross-action brought 

by the defendant against the jdaintiff. Moreover, theie can l)e no set-off 
where the damages claimed arc unlicjuidatod. kScg furtlier, Defknck and 
Counteu-Clalm and Set-Off. Sec. 116 of the County Courts Act, 1888, 
does not, as we have seen, apply to counter-edaims of any kind. It 
may, however, apply to the plaintiff’s claim; if it does, his right to costs 
is subject to the provisions set out on }). 4.77, ante\ while the defendant 
will be entitled to recover all ttie costs of lus counter-claim, if he recover 
only a farthing thereunder, unless a specual urdei* be made to the contrary 
{Staples V. Young, 1877, 2 Ex. J ). 324; Chatjldd \,Sdgwkk, 1879,4 C. P.l). 
459; Rutherford v. Wilkie, 1879, 41 L T. 435; Ahrhccker & Sou v. Frost, 
1886, 17 Q. 13. 1). 606). But if the plaintiffs claim was of a kind that could 
not be brought in the County Court, and tlie defendant has recovered any- 
thing on his counter-claim, tlien, as Brett, L»T., says in Jhimes v. Bromley, 
1881, 6 Q. B. 1). at p. 995, “the proper principle of taxation, if not other- 
wisewordered, is to take the claim as if it and its issues wen? an action, and 
theik to take the counter-claim. and its issues as if it were an action, and then 
to give the allocatur {g^r,^ for costs for tlie balance in favour of the litigant 
in whose favour the balance turns, lii such a case, where items are common 
to both actions, the master would divide tliem.” Tliis was also recogms^ 
as the proper principle in In re Brown, Ward v. Morse, 1883, ^ oi 

in Zotoe v. Holme, 1883, 10 Q. B. 1). 286 ; in Shrapnel y. Laing, 1887, 20 
Q B D 334 ; in Amon v. Bohbett, 1889, 22 Q. B. D. 543 ; and in Westacott 
V. Bevan, [18911 1 Q. J3. 774. If the plaintiff recover any sum at all, even 
a farthing, and the defendant nothing on his counter-claim, then the 
plaintiff, in the absence of any special order to the contmr;)^ is entitled U) 
the whole costs of the action (Potter v. Chambers, 18/ 9, 4 C. P. 1> 457). If 
neither plaintiff nor defendant recover anything on either claim or counter- 
claim> the plaintiff pays the general costs of the 

common toLth claim arid counter-claim, foi* he commenced the litigaUon, 
the dfifendant ^ys onl/ such (*)sts ns the plamtrf F»ve have 
occasioned by the counter-claim (Samr v. BUton, 1879, 11 Lh. 1). 4lo , 

Mason* y, Brentini, 1880, 15 Ch. D. 287). _ 

. Costs of a Reference.— Ereij arbitrator has now full power over tne 
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^sts of the reference and award, unless a contrary intention be ^xpifessed 
in the submission (sec. 2 of the Arbitration Act, 1889). He may direct to^ 
and by whom, and in what manner those costs, or any part thereof, shall be 
paid, and may tax or settle the amount of costs to be so paid or any part 
thereof, and may award costs to be paid as between solicitor and client 
(Schedule I to that Act, clause (i.)). An official referee, acting under any 
order of the Court, has, subject to any directions in the order, the same 
discretion as to costs as the Court or a judge could have exercised (Order 36, 

r. 55 6), and there is no appeal from the exercise of his discretion {ArUh v. 
Henry, 1895, 99 L. T. J. 283). 

Hushand and Wife, — If a married woman, having general separate 
estate, fails in an action, she may be condemned in costs, although her 
husband was joined with her as a co-plaintiif or a co-defendant {Newton and 
Wife V. Boodle, 1847, 4 C. B. 359 ; 18 L. J. C. P. 73 ; Morris v. Freeman and 
Wife, 1878, 3 P. D. 65 ; and see the remarks of Jessel, M. R, in Bemrd v. 
Wood, 1879, 12 Ch. D. 630 ; and ss. 1 and 13 of the Married Women's Property 
Act, 1882). And now the Court may order payment of such costs out of 
separate property, which is subject to a restraint on anticipation (sec. 2 of 
the Married Women's Property Act, 1893). 

3. Costs on the Grown Side of the Queen's Bench Division , — Proceedings 
on the Crown side of the Queen's Bench Division may be either civil or 
criminal. By the rules of the Supreme Court of 1880 (Order 68, r. 2), and, 
again, by the Crown Office Eules of 1886, r. 300, the provisions of Order 65 
as to costs were made to ai)ply to all civil j)roceeding8 on the Crown side. 
Hence one would have supposed the costs of these proceedings were now in 
the discretion of the Court, and it was so held by a Divisional Court (Field 
and Manisty, JJ., in Clark v. Fisherton-Anyar, 1880, 6 Q. B. D. 139). But 
the Court of Appeal has since, apparently, held the contrary {London County 
Council V. West Ham, [1892] 2 Q. B. 173 ; but note that in that case Clark 
V. Fi^herton-Amjar was not cited to the (^)urt). Proceedings in guo 
warranto are now deemed to be civil proceedings (Judicature Act, 1884, 

s. 15). Nothing in tlie Judicature Act of 1890 is (by s. 4) to alter the 
practice in yuoceedijigs on the Crown side of the Queen's Bench Division, 
whether civil or criminal. But a curious distinction has now been made 
between proceedings on that side, which, from their nature, might formerly 
have been brought in other Courts besides the Queen's Bencli (sudi as 
habeas corpus and prohibition), and those which, like certiorari., could»>oiily 
have been taken in the Queen's Bench. If proceedings be taken in habeas 
corpus or prohibition on the Crown side of the Queen's Bench Division, it is 
said that the Court has jurisdiction to award costs, because the proceedings 
might have been taken in some other Court, and that other Court would 
have had power to award costs; but where the proceedings can only be 
brought on the Crown side, there is no general power to award costs (i?. v. 
JJ, of London, [1894] 1 Q. B. 453; E, v. Jones, [1894] 2 Q. B. 382). This 
does not seem very satisfactory. But there are special Crown Office rules 
dealing with costs in mandamus (rr. 63, 77, 78), guo warranto (r. 56), attach- 
ment for contempt (r. 274), and criminal information (rr. 49, 50). 

4 Costs at Judges' Chamlers , — ^A master or district registrar has full 
power to deal with the costs of any application made to him ; but not, as a 
rule, to dispose of the whole costs of the action. ' He may make the costs 
of, and incidental to, his order " costs in the causrf,” which will mean that 
whoever loses the action will have to pay the costs of both sides. If, how- 
ever, the master orders the costs to be “ defendant’s costs in the cause,” the 
plaintiff, even if ultimately successful, will not be paid his costs of that 
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lliixii&oub ; if he fails in the action, he must pay both the defendant’s costs 
and nis own. If the Master orders the costs to be ** defendant’s costs in 
any event,” the plaintiff will have to pay the costs of both sides, whatever 
the residt of the action ; but not at once ; they will be taken into account in 
the ultimate taxation. It is only where a summons is dismissed “with 
costs,” that the successful party is entitled to an immediate taxation. An 
appeal lies from the decision of a Master or district registrar, even where it 
only affects costs {Foster v. Edwards, 1879, 48 L. J. Q. B. 767). But if 
there is no appeal from his order at the. time, the judge at the trial has no 
pow^ to vary it (cp. Koosen v. Rose, 1897, 76 L. T. 145). 

\AutliOT%tus. — Annual Practiec ; Johnson on Bills of Costs, 1897 ; Gordon 
on Costs, 1884 ; Short, Tcmdion of Costs in the Crown Office ; Arclul)ald and 
Vizard, Practice at Judges Chamhers.^^ 

III. Costs in tub Probate, Divorce, and Admiralty Division, 

Probate. — Order 65, r. 1, of the li. S. C., provides that, “ subject to 
the provisions of the (Judicature) Act and these Kules, the costs <>f and 
incident to all proceedings in the Higli Court sliall be in the di^i ietion of 
the Court, provided that where any action or issue is tried by a j viy the coats 
shall follow the event, unless the judge l>y whom such action or issue 
is tried or^the Court shall for good cause otherwise order.” The Judicature 
Act, 1875', makes all rules and orders of Court in force at the time of the 
commencement of this Act in the Court ol* lh*<:)l)ate . . . remain and be in 
force in the High Court and Court of Ap])eal (s. 18); and saves the 
existing procedure of Courts whose jurisdiction is transferred to the High 
Court which is not inconsistent with the Judicature Acts and Kules (a. 21). 
The effect of these enactments is to preserve the old Kules of practice, sub- 
ject to the Kules of the Supreme Court (just as the Rules of practtice 
followed in the Prerogative Court were ]>i*eserved under the Proliate 
Act of 1857 (s. 29), so far as not inconsistent with the Probate Court 
Rules of 1862); and for the purposes of arrangement it is best to 
consider the subject of costs in testamentary suits first (1) generally; 
and then with reference to particular persons, namely, (2) executors, 
(3) next-of-kin and other parties, (4) interveners. 

(1) Gcmrally. — The successful jmrty in a probate suit generally obtains 
his costs out of the estate or against the otlier ])arty, c.g. executor or person 
loco c'cccutoris proving and making good a will, or a next-of-kin or an 
executor or legatee of a former will sucuiessfully contesting a will 
{CritcMl V. Critchcll, 1863, 3 Sw. & Tr. 41 ; Archer v, Burke, 1868, L. R. 1 
P. & D. 558). If the losing party is cast in costs and cannot pay them, 
the other party, if he takes probate of the former will or letters of adminis- 
tration with the will annexed, or administers the estate of the deceased, 
may take them out of the estate as part of the expenses of obtaining pro- 
bate or admiiiistration ; but unless he does so, he loses his claim to costs 
against the estate {Nash v. Yelloly, 1862, 2 Sw. & Tr. 59). 

The occasions on which the Prerogative (Jourt gave costs to an unsuccess- 
ful party out of the estate are thus summarised in Tristram and Coote, 
ProbaJte Proucticc : (a) when the party was led into the contest, whether he 
were plaintiff or defendant, by the state of the deceased’s papers {HilUim v. 
WaUcer, 1828, 1 Hag. Con.*75; Abbott v. Peters, 1833, 4 Hag. Con. 381); (h) 
where the validity of a wi!l depenied on a doubtful point of law {Burke v. 
Kent, 1840, 3 Moo. P. 0. 334 ; RoUns v. Dolphin, 1860, 1 Sw. & Tr. 618) ; (c) 
where there was reasonable doubt as to the testator’s testamentaiy capacity 
at the time of the execution of the will {Frere v. Pe<mek, 1846, 1 Rob. 456; 
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Waring v. Waring, 1847, 5 N. 0. 324 ; Borlase v. Borlase, 1845, 4 eJ&i. 

(d) where the party chiefly benefited by the will opposed had actea im- 
properly and so as to induce a suspicion of fraud and undue influence 
iBrowning v. Budd, 1848, 6 Moo. P. C. 430) ; (e) where the circumstances 
were peculiar and required investigation {Jones v. Godrich, 1844, 5 Moo. 
P. 0. 16 ; Coventry v. Williams, 1844, 3 N. C. 172 ; Symons v. Tozer, 
iMd. 55 ; Gregory v. H,M's Proctor, 1845, 4 iUd. 273). 

On the other hand, the luisuccessful party in a suit forfeited his claim to 
costs out of the estate — (a) where he tried to set up fraud or conspiracy not 
borne out by evidence {Barry v. Butlin, 1838, 2 Moo. P. C. 492), though, if 
there were suspicious circumstances in the conduct of the person propound- 
ing the will, no costs were given {Broadberd v. Hughes, 1860, 29 L. J. 
P. & M. 134) ; (6) where by inquiry he could have cleared up before the 
suit circumstances primd fcbcie suspicious {Nichols v. Binns, 1858, 1 Sw. & Tr. 
239) ; (c) when from circumstances disclosed in the course of the case he 
should have judged that he ought not to persevere in it {Dean v. Russell, 
1820, 3 Phillim. 334, nude executor condemned in costs). 

All these rules are recognised as valid in the Probate Division as they 
were in the Probate Court, e,g. where a charge of undue influence is made 
and not established, those who make it must pay the costs ” {Black v. 
Cldand, 1896, 11 T. L. E. 63, Barnes, J.). Where a will made in^favour of 
the testator’s widow and at her instigation was upheld, and charges of 
undue influence and incapacity were dismissed, no order was made as to 
costs {Smith v. Smith, 1866, L. E. 1 P. & D. 239). 

A concise statement of the practice governing the costs of an unsuccess- 
ful party in probate actions is to be found in two general rules laid down 
by Lord Penzance {Mitchell v. Gard, 1863, 3 Sw. & Tr. 275) — (1) “ If the 
•cause of the litigation takes its origin in the fault of the testator or 
those interested in the residue, the costs properly come out of the 
estate.” Thus a next-of-kin denied access to testatrix in her last ill- 
ness, during which she made a will in favour of two strangers in 
blood, as she had previously said she would do, was given his costs of 
unsuccessfully opposing the will {Goodacrc v. Smith, 1867, L. E. 1 P. & D. 
359) ; an executor has been given his costs, being held to be justified 
in not thinking that eccentricity in his testator amounted to in- 
sanity, as found by the jury {Boughton v. KnigM, 1873, L. E. 3 P, D. 
77); and a next-of-kin, who had taken out administration upom the 
residuary legatee of the will not answering an application whether there 
was a will or not, was held entitled, when the will was, produced some 
months after and proved in solemn form, not only to costs, but also to costs 
of taking out administration {Smith v. Smith, 1865, 4 Sw. & Tr. 3) ; and the 
costs of an unsuccessful opposition to a will have been allowed where 
there had been misconduct on the part of those setting it up ( Williams 
V. Hemry, 1864, 3 Sw. & Tr. 471). Costs have also been allowed to an 
unsuccessful party where the will was prepared by a principal beneficiary, 
and there was no disinterested evidence that the testator approved of it 
{Keating^v. Barks, 1845, 4 N. C. 273 ; and see Orton v. Smith, 1873, L. E. 
3 P. D. 23 ; Dam^ v. Gregory, Und, 28 ; Jenner v. FJinch, 1879, 
5 P. D. 106; Brown v. Penn, 1896, 12 T. L. E. 46). (2) «If there 

be reasonable cause, looking to the knowledge and means of knowledge of 
the opposing party, to question either the execution of the will or the 
capacity of the testator, or to put forward a charge of undue influence or 
fraud, the ‘losing party may properly be relieved from the costs of his 
successful opponent.” Such " reasonable cause ” has 'been afforded by the 
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witnesses to the will giving different evidence as to its execution 
(Feikey v. Kmg, 1861, 3 Sw. & Tr. 51) ; the fact that a verdict in a common 
law action on the issues raised by the will might have been equally well 
found for or against the will {Bramley v. Bravdey, 1864, ihid, 430) ; the 
evidence of a doctor (who was an attesting witness) that when the will 
was read over the testator only made a gesture, and he could not swear 
that the testator was of sound mind {Tippett v. Tippett, 1865, L R 
1 P. & D. 54) ; the widow of the testator refusing to give information as 
to her marriage with him, which was the question in tlie case ( Wiseman v. 
Wiseman, 1866, ibid, 351). 

The costs may, however, be left to follow the event of the action tried 
by a jury under Oriler 65, r. 1 {Black v. Ckland, 1895, 11 T. L. R 63) ; 
and the law has been recently stated thus : “ Under the Judicature Act the 
practice was for costs to follow the event, unless good cause wtis shown to 
the contrary. The general practice in this Court was that if the testator, 
by reason of his conduct, was the cause of the litigation, the costs should 
come out of the estate. Another rule whicli the Court acted on was, tliat 
if the facts show that neither the testator nor any persons ioterested 
under the will were to blame, then there should be no orde? to costs, 
i,e. each side to pay tlieir own** (Barnes, J., Brouminy v. Mostyn, 1897* 
13 T. L. R 184). 

As a^general rule, every unsuccessful jmrty in a proliate suit (subject to 
the exceptions given below) is personally liable to costs, payment of which 
may be enforced by writ of eleyit {Heath v. Heath, 1874, 29 L. T. 931), or 
sequestration {Baylcy v. Bayhy, 1859, 4 Sw. & Tr. 222, Order 43, rr. 6, 7), 
e,g, an executor {Cottrell v. Cottrell, 1872, L. K. 2 P. & D. 397), an infant 
(Vivian v. Kennelly, 1890, 63 L. T. 778), a jiext-of-kin or heir-at-law 
{Fyson v. Westropc, 1858, 1 Sw. & Tr. 279), a legatee {Urgiihart v. Frkher, 
1826, 3 Add. 57), a married woman witli separate estate {Morris v. Freeman, 
1878, 3 P. & D. 65), even though subject to restraint on anticipation, pro- 
vided in this case that slie “ institutes a cause ** within the Married Women's 
Property Act, 1893, but a married woman entering a caveat against 
probate of a will by the executi»r propounding it is not within these words 
{Moran v. Place, [1896] Prob. 214 C. A.); a person suing in formd pauperh, 
though this was a matter for the di8creti<in oi tfie Court {Le-mann v, Bonsall, 
1823, 1 Add. 389 ; Wayner v. Mmrs, 1829, 2 Hag. Con. 524; Held v. Bavks, 
1833, 4 ibid. 394; Garlcss v, Tlwmpson, 1858, 1 Sw. & Tr. 21); but the 
Queen's Proctor opposing a will, tliough he witlidraws liis ojiposition early in 
the trial, cannot be condemned in costs {Atkinson y. ILM,s Proctor, 1871, 
L. E. 2 P. & D. 255). Where tlie ofticial solicitor was api)ointed guardian 
ad litem for an infant defendant, his costs were made part of the costs of 
the executor propounding the will {White v. Biivernay, [1891] Prob. 290). 
Condemnation in costs includes the costs of an administrator pendente lite 
(Fisher v. Fisher, 1878, 4 P. D. 231); and if an appeal is brought, 
his costs till the dismissal of the appeal {Taylor v. Taylor, 1881, 6 P. D. 
29) The Probate Court had no jurisdiction to order costs to be paid out of 
T&eky (Young v. Bendy, 1867, L.'K. 1 P. & D. 347), though this can be done 
by consent of parties {Smith v. HojMimn, 1878,4 P. D. 84). Whether 
the Probate Division can order payment of costs out of the rents of realty 
in the hands of a recei\^r appointed under the Probate Court Act, 1867, 
fi. 71, was not decided fei a case before the Appeal Court {In re Morgam, 
1890, W. N. 125); but in a recent Chancery case it has been held that it 
cannot do so {Bridges v. Shaw, [1894] 3 Cli. 615, Rekewich, J.);iand in both 
these cases an order by the Probate Division for “ costs to be paid out of 
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the estate” was held to apply to personalty only. As to SbcuiSty I^ob • 
Costs and Taxation and Solicitors’ Lien, see these headings. * 

(2) Executors, — As a general rule, an executor propounding a will in 
solemn form, whether he does so of his own motion, or because he is put 
on proof by interested parties, is entitled to take his costs out of the 
deceased’s estate. A residuary or other legatee proving a will in solemn 
form, and thereby ** fulfilling the duty of the executor,” and getting it 
pronounced for, may have his costs out of the estate (Sutton v. Erax, 1816, 

2 Phillim. 323 ; Williams v. Goude, 1828, 1 Hag. Con. 610 ; Thome v. Roohe, 
1841, 2 Curt. 831), but cannot, like the executor, take them ex officio^ unless 
he is administrator cum testamento annexo ; for if the executor cannot, or 
will not, take probate, a residuary legatee is entitled to take out letters of 
administration with the will annexed in priority to a legatee propounding 
the will (Bewsher v. Williams, 1861, 3 Sw. & Tr. 62); and the latter can 
only get his costs in such a case by the Court including them in its decree 
in favour of the will, or ordering them to be so paid (iUd.), A legatee 
propounding and establishing a will is entitled to the same costs as an 
executor under the like circumstances, and a legatee, establishing a codicil 
to a will in opposition to the executor propounding the will only, was given 
party and party costs against him as well as a sum nomim eoiy^ensarum to 
cover his extra costs (Wilkinson v. Corfield, 1881, L. K. 6 D. 27, 
following Sutton v. Drax, above). Executors have been given the costs of 
a first successful trial out of the estate, where a new trial was granted to a 
son of the testator (who had opposed the will) on the ground of the verdict 
being against the weight of evidence, but he discontinued the action, and his 
sisters, who had appeared in the former proceedings, but had not pleaded, 
were allowed to continue it (Boulton v. Boulton, 1867, L. R 1 P. & D. 456). 
A legatee (to a small amount) acting in the interest of an infant legatee, 
and establishing a will whicli the executor refuscxi to propound, has been 
given her costs out of the estate (Beiosher v. Williams, 1861, 3 Sw. & Tr. 
62) ; as also has been an executor propounding a will, though it turned out 
to be invalid, on behalf of an infant legatee (Davies v. Rees, 1863, 13 L. T. 
609). 

On the other hand, executors and persons loco executoris, who fail in 
establishing the will they set up, in certain circumstances are liable to be 
refused their costs out of the estate, and to be condemned in the costs of 
the opposing party, or be left to bear their own costs. Thus an executor 
has been condemned in costs where probate was refused to the will set up 
by him, under which he was the chief beneficiary, and there were suspicions 
of fraud (Saph v. Atkinson, 1822, 1 Add. 162; Dodge v. Meech, 1828, 

1 Hag. Con. 612), or where probate was refused to a will (testatrix being 
wife to the executor) on the ground of its having been obtained by undue 
influence (Marsh v. Tyrrell, 2 Hag. Con. 141 ; Baker v. Batt, 1836, 1 Curt. 
172). Where a will was established all but the residuary clause, which was 
found to have been obtained by undue influence of the executrix, she was 
only given the costs of proving the will in solemn form (Smith v. Atkins, 
1870, L. R 2 P. & D. 168). A nude executor, i.e, one without any interest 
under the will, and propounding it without cause and unsuccessfully, may 
be condemned in costs, and should therefore take security for them from the 
person interested (Rennie v* Marne, 1866, L. R 1 P. & D. 118); and an 
executrix losing a will through carelessness, and proving a* draft of it in 
solemn form, was only allowed the costs which would have been incidental 
to proof of the original in solemn form, and had to pay the defendant’s costs 
(Burls V. Burls, 1868, L. R 1 P. & D. 472) ; and for other instances of executors 
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•being condemned in costs, see Eaystm v. Partm, 1869, L K. 2 P. & D. 38 ; 
Biehardi v. Humphreys, 1860, 29 L. J. P. & AI. 137 ; Gm v. HUl, 1871, 
40 ibid. 39). 

(3) Next-of-Kin and other Parties . — Next-of-kiii and executors of former 
wills, and persons who have been granted administration, can, as they could 
under the old practice, put the executor on proof of the will in solemn 
form, before probate has been granted in common form, without being 
liable to costs (Green v. Proctor, 1828, 1 Hag. Con. 340, next-of-kin ; Mansfield 
V. Shaw, 1818, 3 Phillim. 22, and Boston v. 1860, 29 L. J. V. & M. 68 
and 195, executor of former will; Dobbs v. Chisman, 1810, 1 Phillim. 
110 n., creditor to whom administration has been granted): provided they 
do not do so vexatiously or set up an unjustified charge of fraud or 
conspiracy {Barry v. Biitlin, 1838, 2 Moo. 482), or they may be condemned 
in costs or left to pay their costs {Hublc v. Clarke, 1827, 1 Hag. Con. 127 ; 
Coppin V. Dillon, 1833, 4 ibid. 375 ; Constable v. TufncU, ibid. 508) ; and the 
same result follows if they put tlie executor on proof in solemn form after 
proof in common form has been taken {Bell v. Arwstro'tuj,\S22, 1 i^dd. 375). 

In the Prerogative Court, when the executor so called npf «• to prove a 
will in solemn form put in his allegation (as to the validity of the will), and 
examined witnesses in support of it, the next-of-kin or person entitled in 
distribu^n to the estate or the executor of a former will was entitled, 
without pleading, to administer iuterrogatories by way of cross-examining 
the witnesses, without being liable for costs, )>rovided that the interrogatories 
did not make unwarrantable charges ; wdiile, if they pleaded, they ran the 
risk of being condemned in costs at least frfun the time of i)leading. This 
privilege did not extend to a legatee, who, if he interrogated tlie executor’s 
witnesses, was liable for costs, especially if lie was a mere legatet^ ( Uniuhart 
V. Fricher, 1826, 3) Add. 57). This jirivilege has been continued in the 
present practice, and “ the party opposing a will, if with his defence he gives 
notice to the party setting up the will that he merely insists on the will 
being proved in solemn form and only intends to cross-examine tlie witnesses 
produced in support of tlie will, is only liable to the same liabilities as he 
would have been under similar circumstances according to the jiractice of 
the Court of Probate” (Order 21, r. 18), Le, is not liable for costs; but this 
only applies to persons who under the old practice of the (.\mrt could insist 
on proof in solemn form, r./p next-of-kin or executors of former will, and 
will not shield from coats a residuary legatee or legatee under a jirior will 
who compels proof in solemn form of a later will {Hockley v. Wyatt, 1882, 7 
P. D. 239); or a ])erson who, after giving this notice, insists on the action 
being tried by a jury {Foley v. Broffan, 1883, Ir. L. R 11 Ch. 1). 4121), 
or only gives this notice after delivering his d(*fence (Bone v. Whittle, 1866, 
L. R 1 P. & 11. 249), or charges undue inlluence and fraud against 
the person propounding the will {Harrin/fton v. Harrinyton, 1871, L. R. 2 
P. & I). 264; Ireland v. liendall, 1866, L. R HIM. 194), or calls in probate 
with a view to rescinding it {Beale v. Beale, 1874, L R. 3 P. & 11. 179); 
or a person who gives this notice after putting the executor upgii proof in 
solemn form “as ancillary to another suit pending as to realty, and as a 
bill of discovery to get evidence available on an issue at common law” 
(Sir C. Cresswell, y. Swinfen, 1858, 1 Sw. &Tr. 283). On the other 

hand, this notiae will p^jptect a defendant whf) gives notice in this way, that 
if both attesting witnesses to a will are called he will only cross-examine 
them, his defence alleging undue execution and incajmeity {Summerell v. 
Clements, 1862, 3 Sw. & Tr. 35 ; Zeeman v. George, 1868, L. It. 1 P. & D. 
342) ; and a defendant who sets up a defence of want of Jcnowledge and 
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approval hj the testator of the contents of the will {Cleave v. Cleave, 1|S69;^ 
L. B. 1 P. & D. 655); and in a recent case a Divisional Court has held 
that on such a notice the Court has no jurisdiction to condemn the party 
giving it in costs, except when he has taken proceedings to call in the 
probate {Leigh v. Gveen, [1892] Prob. 17). 

A next-of-kin calling in probate at an unjustifiable time, or entering a 
caveat, though not cited or intervening, is liable to costs {Ratcliff v, Bavnes^ 
1862, 2 Sw. & Tr. 486; Clayton v. Davies, 1863, 3 ibid, 290), and is not at 
liberty to oppose probate of will made good in a suit between the executor 
and another next-of-kin. A next-of-kin who has been cited but has not 
appeared in a suit by an executor setting up a will, has been condemned in 
the costs of the suit for destroying the will {King v. Oillavd, 1867, L E. 1 
P. & D. 539). 

An heir-at-law is on the same footing as regards costs as a next-of-kin, 
and is liable or entitled to costs according as a next-of-kin would be {Fyson v. 
Westvope, 1857, 1 Sw. & Tr. 279 ; Smyth v. Wilson, 1866, 36 L. J. P. & M. 82). 

(4) Intewcnevs. — ^An intervener, where he is a necessary party, and so made 
by an order of the Court, is entitled to costs out of the estate, even though 
unsuccessful {Singleton v. Thomlinson, 1878, 3 A})p. Cas. 404) ; and a successful 
intervener (an heir-at-law), although not cited, is entitled to costs out of the 
estate if the will is pronounced against for want of knqwled^ by the 
testator of its contents, though charges of undue influence and fraud made 
against the executors })ropounding it are negatived {Rayson v. Pavton, 
1869, L. E. 2 P. & D. 38). Ordinarily, where the executor is before the 
Court and interveners support the will, they will not get costs out of the 
estate {Colins v. Fvasev, 1829, 2 Hag. Con. 368) ; but where they are interested 
next-of-kin and intervene in order to take the opinion of the Court on an 
alteration in a will (pronounced invalid), they get their costs out of the 
estate {Buvgoyne v. Showlev, 1844, 1 Bob. Eccl. 5 ; Cvoss v. Cvoss, 1864, 3 
Sw. & Tr. 300). Interveners cited and falsely charged with undue influence 
by the defendants in a probate suit get their costs from the latter, who had 
to pay the plaintiffs costs as well {Tennant y. Cvoss, 1886, 12 P. D. 4); 
but they have been refused their costs where a legacy made to them, 
though at first denied by the executor in his affidavit of scripts, was after- 
wards admitted by him in his plea, and they nevertheless appeared by 
counsel at the trial {Sliaive v. Mavshall, 1858, 1 Sw. & Tr. 129). • 

\Authovities, — Tristram and Coote, Pvohate Pvactice, 12th ed. ; P(ftvles 
and Oakley, Pvohate, 1892.] 

Divorce. — The general rules governing costs in divorce proceedings 
are that they are in tlie discretion of the Court, and that there is 
no appeal on the subject of costs only {ibid.). The Rules of the Supreme 
Court do not apply to the procedure or practice in proceedings for divorce 
or other matrimonial causes (Order 68, r. 1 (c?)); and consequently the 
statutory rules (of 1866) formerly regulating the subject of costs in 
the Divorce Court are still in force in the Divorce Division. But this 
provision does not override the words in sec. 49 of the Judicature Act, 
1873, that ** no order of the High Court ... as to costs only, which by 
law are left to the discretion of the Court, shall be subject to any appeal 
except by leave of the Court or judge making tliQ order ” ; and appeals can 
thus be brought from the Divorce Division by Jpave of the judge in the 
same way as from any other Court v. Smith, W.N., 1882, 91), though 

not without such leave where it is a matter for the discretion of the judge 
{Butler V. Sutlev, 1890, 15 P. D. 126). The rules which have been laid down 
by statutory authority or practice for the exercise of the discretion of the 
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♦ Cowt Over costs may be considered according as they relate to 
(1) husbands, (2) wives, (3) co-respondents, (4) iuterYenei*8, (5) or the Legiti- 
macy Declaration Act. 

(1) Hu^ands, — The husband, besides being generally liable to pay his 
own costs, is also, as a general rule, whether the wife be successful or not, 
and whether she be petitioner or respondent, liable to piy his wife’s costs, 
taxed as between party and party, incurred by her up to the time of the 
case being set down for trial, and to pay them when it is so set down ; and 
he is also liable to pay into Court or give security for an amount fix^ by 
the registrar as sufficient in his judgment to cover the wife’s costs in con- 
nection with the hearing of the case. The reason for this liability is that 
under the old law the marriage gave all the property to the huslmnd, and 
the wife had no other means of obtaining justice ” (Sir J. NichoII, Beevor v. 
Beevor, 1809, 3 Phillini. 203 ; and so Dr. Liisliington, WalJcer v. WaUrr, 1837, 

1 Curt. 564). “The rule, however, is not universiil — the exception is 

where the reason fails — wliere the wife has separate property of her own, 
for then the marriage does not give all the property to the husband ” {ibidJ). 
A wife is, however, entitled to an ordar lite on her husbavd to jiay 

her costs already incurred, and secure her future costs, even l iii'ugh slie has 
separate property more than enougli to pay her costs, for this is a (piestion for 
the jud<{e’s discretion {Allen v. Alim, [1894] Trob. 134, tlie Inisband having 
an incmiie of £4000 a year, the wife one of £280, and £500 a year alimony 
during suit). If the husband fail to give such security and he is petitioner in 
the suit, proceedings may be stayed till he does so ; and a bankrujit husband 
claiming damages in a petition for dissolution of marriage may be required 
to give security for costs unless he gives up his claim {Sviith v. Smith, 1882, 

7 P. D. 227) ; and disobedience to the registrar’s order to give security is 
punishable by attachment {Lynch v. Lynch, 1885, 10 P. 1). 183; Ba,tc»v. 
Bates, 1889, 14 ihid, 17), even thougli the husband is an undischarged 
bankrupt {Shine v. Shme, [1893] Prob. 289, husliand respondent); but if the 
husband has no means, attachment may not lie ordered {Clarke v. Clarke, 
[1 891] Prob. 278, husband petitioner); and no attachment can issue for unpaid 
costs ( Weldon v. Weldon, 1885, 10 P. D. 72). Where a liusband is an infant, 
his guardian is liable to the wife for her taxed costs {Bcavan v. Beavan, 1862, 

2 Sw. & Tr. 652, husband jictitioner); and where a husband dies before the 

cause is heard, taxed costs must be paid to the wife’s solicutor {ffall v. JIall, 
1864, 3 Sw. &Tr. 390). Where the wife returns to cohabitation during pro- 
ceedings in her suit against lier husband, the husl)and can only get the 
peition dismissed on paying her taxed costs {Coojicr v. Cooler, 1864, 3 Sw. & . 
Tr. 392). A husband can sue in fmmd pauperis for dissolution of marriage 
(Divorce Act, 1857, s. 54) ; under the practice of the Divorce Division (subject 
to sec. 51 of the Divorce Act, 1857, ante), wliere he does so and is success- 
ful, he gets only his or his solicitor’s costs out of pocket, including those of 
the certificate and a reasonable sum for office exjienses, against the co- 
respondent ; but if he fails, the wife or the co-respondent can get an order 
for their full costs against him for what it is worth; and it seems that a 
wife can get an order for security a^inst a pauper husband wj^ih a stay of 
proceedings on his failure to provide it, but no general rule can l>e laid 
down in this case, each case being dealt with on its own merits, and special 
regard being had to thfe nature of the wife’s defence {Richardson v. Richard- 
sm, [1895] Prob. 27«, Jeune> P., approved by C. A., iUd. 346). A pauper 
petitioner neglecting to proceed may be punished with costs and a stay of 
proceedings (Divorce Court Rules, 1866, r. 27). , ' 

The remedy given by the Divorce Court Rules of 1866 (168, 201) 



'488 


COSTS 


is concurrent with and not substituted for the rule of comifion 
respecting this liability of the husband for his wife’s costs; thus a 
husband has been held liable at common law for the costs of his wife 
filing a petition in the Divorce Court for judicial separation for cruelty 
and adultery, even though the petition be not persevered in and the 
practice of the Divorce Court was not followed {Rice v. Shepherd, 1862, 
12 C. B. N. S. 332) ; and it has been held that a wife may pledge her 
husband’s credit for all costs as between solicitor and client reasonably 
incurred by her in a divorce suit against her husband, e,g, costs before but 
leading up to the institution of the suit ; extra costs in the suit as between 
solicitor and client, though disallowed on taxation as between party and 
party ; extra costs as between solicitor and client of rectifying the wife’s 
settlement after a decree nisi had been pronounced, such costs having been 
allowed on taxation as between party and party {Ottawayv, Hamilton, 1878, 
3 C. P. D. 393), and her solicitor can recover such costs from her husband 
{Wells v. Wells, 1858, 1 Sw. & Tr. 318 ; Robertson v. Robertson, 1881, 6 P. D. 
119 and 122) ; though costs incurred before the institution of a suit for judicial 
separation on a wife’s behalf are not usually recoverable from a husband, 
because his liability only begins with the suit {Dickens v. Dickens, 1859, 2 
Sw. & Tr. 103). See also Taxation. 

(2) Wife, — The general rule is that if the wife succeeds at the trial she 
gets her full costs ; while if she fails the “ usual order ” is made, viz. that the 
sum of money paid in or secured by the husband for her costs is paid out to 
her solicitor in satisfaction of his costs ; while she is entitled to receive 
before trial the costs incurred by her pendente lite up to the time of trial. 
This last rule does not apply, however, against any other party but a 
husband, and thus the father of a minor petitioning for nullity of the latter’s 
marriage is not liable to pay tlie de facto wife her fixed costs {Wells v. 
Wells, 1864, 3 Sw. & Tr. 364). In the former case costs follow the decree 
as a matter of course if the Court gives no direction about them {Kaye v. 
Kaye, 1858, 4 Sw. & Tr. 239; Dixon v. Dixon, 1859, 28 L. J. P. & M. 96). In 
the latter case, under the old practice the wife was not entitled to more than 
the sum so secured beforehand by the hustend, unless the Court under 
special circumstances so ordered {Keats v. Keats, 1859, 1 Sw. & Tr. 334; 
Winstoney, Wins/one, 1861, 2 ilnd. 246; Rolt v. Rolt, 1864, 3 ibid, 604); 
and it was therefore necessary for the solicitor to see that the registrar 
fixed a sufficient amount {Sopwith v. Sopwith, 1860, 2 Sw. & Tr. 105, where it 
was said that “ the wife was in the same position as any other failing suitor 
as regards anything beyond the sum fixed by the registrar ” ; Glennie v. 
Glennie, 1863, 3 ibid, 109) ; and application might be made by summons to 
the judge to increase its amount {Madan v. Madan, 1868, 18 L. T. 337). 
Under the modern practice, however, though costs are in the discretion 
of the judge, the guiding rule is that the wife is entitled to all the 
costs reasonably incurred by her in prosecuting the suit, even though their 
amount exceeds the sum paid or secured by the husband {Robertson v. 
Robertson, 1881, 6 P. D. 119, C. A.); but in such case the Court will not 
give its decision till the wife’s bill of costs is taxed (Sir J. Hannen, Smith 
V. Smith, 1882, 7 P. D. 84). Costs under the “ usual order ” should be asked 
for at the trial (r. 159, D. C. R); but under special circumstances they 
can be applied for after the hearing {Conradi v. Confudi, 1866, L. R 1 P. U* 
63; Somemlle v. Somermlle, 1867, 36 L. J. M. 87). Cn the case of a wife 
without means of her own this question concerns her solicitor more than it 
does her, and jihe Court may, in its discretion, refuse to make the husband 
liable for the wife's costs beyond the amount which he has paid or secured 
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for purpose, if the solicitor is guilty of misconduct or vexatious and 
oppressive conduct towards the husband in instituting or defending the 
action. If the wife fails in the action, whether she be petitioner or respond- 
ent, although the general rule is as stated above, the question is still in 
the discretion of the Court, and the wife may have even the secured costs 
refused to her, either on account of her solicitor's misconduct (Flower v. 
Flower, 1873, L. R. 3 P. & D. 132) or her own conduct (Wilson v. Wilson, 
1872, L. R. 2 P. & D. 435); and no appeal lies from the exercise of the 
discretion by the Court (Butler v. Butler, 1890, 15 P. D. 126; Bussell y. 
Bussell, [1892] Prob. 152, where the bond given by the husband for the 
wife’s costs was refused enforcement) ; and even the payment for her costs 
pendente lite (i,e, before the trial) may be refused (Royers v. Boyers, 1865, 34 
L. J. M. 87). 

As has been already indicated, the wife is also not entitled to have 
her costs of suit if she has separate estate ; and the Court in such a case may 
refuse to make the “ usual order ” {Heal v. Heal, 1867, L. R. 1 P. & 1). 300, suit 
for judicial separation ; Jonesv. Jones, 1872, 2 ibid, 333, ibid.). Thus a wife 
(respondent) having 8e])arate property, and being found guilty of r /iultery in 
a dissolution suit, was refused the “usual order,” and on 1h( petitioners 
application was ordered to pay the whole costs of the suit (Milbvard v. 
Millwar^>, 1887, 57 L. T. 569) ; where a wife (respondent) and the co-respond- 
ent in a^ dissolution suit apjjeared and pleaded, but withdrew their ydeas, and 
a decree nisi was made, the (vourt ordered the wife, who had a large He}»arate 
income, to pay the costs of the proceedings, and the co-respondent to pay 
the costs incurred by the issues which he liad raised in his answer (Milne v. 
Milne, 1871, L. R. 2 P. & D. 202). A wife i) 08 sessed of separate estate, 
whose marriage has been dissolved, on her husband’s petition, with costs 
against the co-respondent, may be ordered to pay the costs if they cannot be 
recovered from the co-respondent, if the a])plication be made at the trial ; 
but the Court cannot do so after the decree has been made absolute (Wait 
V. Wait, 1871, L. R. 2 P. & R 228). If the wife has property at the time 
that judgment is given which is liable to costs, the Court inay condemn hei 
in costs without inquiring wliether she had it at the time of the ofl’ence 
proved against her (Hyde v. Hyde, 1888, 59 L. 1. 52»>)* ^ wife failing in 
a suit for nullity, and being possessed of a se])arate iiuiome, was ordered to 
pay the costs of the suit (M. v. G., 1872, L. 11. 2 P. & 1). 414). A wife 
posf^essed of a sufficient separate income, respondent in a suit by the 
husband for restitution of conjugal rights, who made and abamhmed at the 
trial charges of serious misconduct against the husband, and afterwards 
evaded the effect of the decree in favour of the husband by staying out of 
the jurisdiction, was condemned in the whole costs of the proceeding 
(Miller v. Miller, 1869, L. R 2 P. & D. 13). On the same principle, where 
the wife had the whole income under a scheme for varying marriage settle- 
ments put before the Court, no order was made as to the costs of the 
application to vary them (Boynton v. Boynton, 1861, 2 Sw. & ir. 27o). 

It has already been pointed out that a wife may be depnved of her 
on account of her misconduct, e,y, the costs of a couater-charge 
the husband unreasonably made and based 
V. Wilson, 1872, L. R. 2 P. & 1). 435); 
nullity suit brought hy her against her husband 
and* he was ordered fo pay a certain sum i i 

afterwards brought a dissolution suit, in which she succewled, and t^ 
husband was ordered to pay her costs, but was allowed 
of the first suit, which was erroneously or improperly instituted {IhUhfM 


costs 

against 


on false evidence 
or her costs in a 
in which she failed, 
towards her costs, and she 
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Y. DUchfield, L. E. 1 P. & D. 729)/ Similarly, where a Suit for * 
nullity was brought by a next-of-kin, but there was a delay of three y^rs 
on the part of the petitioner, during which time the husband had to support 
his lunatic wife, though a nullity decree was made, no order was given as 
to costs {Hwmock v. Peaty ^ 1867, L. E. 1 P. & D. 335). Where a wife's 
petition for divorce on the ground of adultery and cruelty, charging the 
husband with communicating venereal disease and general charges of 
cruelty, was dismissed, it was held that she was only entitled to her costs 
on the main charge of cruelty and adultery, but not to costs on the other 
charges, the subjects of which had been obviously condoned {Aeli v. 

[1893] Prob. 222). Where a wife, besides traversing a charge of adultery, 
made counter-charges which were unfounded, the Court ordered that the 
petitioner's costs of meeting the counter-charge should be deducted from 
the wife's costs of traversing the charges against her {Clark v. Clark, 1865, 
4 Sw. & Tr. Ill); and similarly a husband (petitioner) has been allowed to 
deduct the costs incurred by him in meeting unfounded charges made 
against him by the respondent from the sum paid by him into Court for her 
costs {Morgan v. Morgan, 1869, 38 L. J. P. & M. 41). Where a wife 
failed in a divorce suit which she had brought, failing to prove adultery, 
and withdrawing at the trial a charge of cruelty, and no order had been 
made on the husband to secure her costs, the Court refused, oy further 
argument on the point, to make any order {Thompson v. Thompson, 1886, 57 
L, T. 374). Where the wife's suit was successful at the hearing owing to 
collusion which was known to her solicitors, but was afterwards dismissed 
and the decree nisi rescinded on intervention by the Queen's Proctor, she 
was deprived of the costs of the hearing, although they had been paid into 
the registry {Butler v. Butler, 1890, 15 P. D. 32). In a suit instituted alio 
'intuitu and not bond fide by the wife, her taxed costs prior to the hearing 
were ordered to be deposited in the registry instead of being paid over to 
her solicitors {Eogers v. Bogers, 1865, 4 Sw. & Tr. 82)^ Where a husband 
gets a decree for restitution of conjugal rights and the wife disobeys 
it, though the Court has no jurisdiction to order a settlement of 
property for the benefit of husband and children if it is settled to her 
separate use without power of anticipation, the petitioner is not made 
to bear the wife’s costs of the suit {Michell v. Michell, [1891] Prob. 
305). 

The privileges of a wife as to costs, however, are much, more exten- 
sive than her liabilities. Thus (though the costs in an appeal are in the 
discretion of the Court of Appeal) the wife is entitled to security for costs 
of an appeal, and the husband's bond to secure her costs in the original 
hearing will not be cancelled where an appeal by her is pending against 
a decision dismissing her petition (Jones v. Jones, 1871, L. E. 2 P. & D- 
333) ; though, if she appeals unsuccessfully, no provision is made for her 
costs (Otway v. Otivay, 1888, 13 P. D. 141). The Court of Appeal has 
power to order the costs incurred by the husband in an unsuccessful appeal 
by the wife, to be paid out of the money he has paid into Court to defray 
her costs at the hearing; but even though an appeal is hopeless unless the 
wife's solicitor has acted vexatiously or oppressively against the husband in 
conducting the appeal, the former will not be deprived of his lien upon 
the trial for his costs (Hall y. Hall, [1891] Prob. S02) ; but if the appeal is 
a proper one, the husband cannot deduct hts costs Rf appeaf from any costs 
payable to the wife ( Wilson v. Wilson, 1871, L. E. 2 P. & D. 353). If, how- 
ever, she is respondent and not appellant in the appeal, even though she is 
unsuccessful on appeal after getting a decree of judicial separation in the 
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Diyoree- (^urt and her costs, she is entitled to her costs both in the Court 
^low and on appeal (JTbl# v. Hdt, 1858, 28 L J. P. & M. 12 ; Otway v. 
Otway y above a case where both husband and wife were guilty of adultery 
and the husband of aggravated cruelty, and the Divorce Court granted a 
judicml separation, and not a dissolution, for which both parties petitioned). 
A wife who, after obtaining a decree niM with costs for dissolution, is after- 
wards found guilty of adultery while the suit was pending, and the decree 
rescinded on the intervention of the Queen’s Proctor, is still entitled to her 
costs taxed up to the time of her adultery, and also tlie costs of the hearing, 
though not so taxed, out of the sum secured in the registry ( Whitmore v. 
Whitmore^ 1866, L. E. 1 P. & D. 96) ; though she cannot tax her costs 
against the husband after she has been jiroved guilty of adultery {Keats v. 
Keats, 1859, 1 Sw. & Tr. 358). A wife (respondent) who is unsuccessful in 
a suit, but successful in her counter-charges, is lield entitled to her full 
costs {Chaldecott v. Chaldecott, 1873, 29 L. T. 699). A wife successful in a 
suit can get an order for payment of the balance of the costs of hearing 
over the sum paid into Court, in spite of a motion by the husband for a new 
trial and a bill of exceptions pending (Coolr. v. Cooke, 1864, 3 Sw, rc Tr. 603; 
Chetwynd v. Chetwynd, 1865, 4 i7nf/. 108 ; Burroughs v. 7/?cr. tgiis, 1862, 31 
L. J. P. & M. 124), or tlie intervention of tlie Queen’s Proctor {Gladdone v. 
Gladstone, 1875, L. 11. 3 P. & 1). 260). A wife is entitled to her full costs of 
an abortive tvia\,e.g. where jury disagree v. i/wrZr?/, [1891] Prob. 

367; Bclaforce v. Dela force, 1892, N. 68). Where a new trial is 
granted on a wife’s application, and she has no means, the hu8l)and must 
generally pay the costs of ))oth sides in the first trial {Nicholson v. Mchokon, 
1863, 3 Sw. & Tr. 214). Where a new trial is granted on the application 
of the husband, he is generally liable for his own and his wife’s costs of the 
first trial, and must pay them before the new trial if it is to l)e had on the 
same grounds as the first trial ; but if it is on different grounds, c,g, in first 
suit adultery alleged with A., and in second suit with 11, the causes of action are 
different, and the Court may refuse to stay proceedings in tlie second suit 
till the costs have been paid {Yeatmav v. Yeafwmi, 1869, 39 L. J. P. & M. 
37). A wife suing in fonnd fanperis, ami successful, is allowetl her costs 
{Afford V. Afford, 186i, 2 Sw. & Tr. 387). As seen already, slie may be 
liable to pay her husband’s costs if she has sej)arate estate, but she is not 
ordered to do so if this would deprive her of the means ol subsistence (CVtr- 
stdirs V. Carslairs, 1864, 3 Sw. & Tr. 538) ; and before siudi an order will be 
made against her she is entitled to have notice given her, though she lias 
not appeared at the hearing of her husband’s petition for divorce {tield v. 
Field, 1887, 13 P. D. 23); and in spite of the hushand’s apparent inability 
to pay her costs, e.g. a workman earning twonty-fonr shillings a week, he 
may be ordered to pay the wife’s taxed costs {Ward v. ff' ard, 1859, 1 Sw. 
& Tr. 484). But where a husband obtained leave to amend his answer to 
his wife’s petition for judicial separation by coiinter-elmrging her with 
adultery, and then became bankrupt on liis own petition, an apidication by 
the wife to rescind the order giving leave to amend was rejected {Oreatorex 
v. Greatorex, 1864, 34 L. J. P. & M. 9). If a wife, tliougli guilty of adultery, 
has a good defence to a husband’s petition connivance) she gets her 
costs myatt v. Elyatt, 1864, 3 Sw. & Tr. 503). She is not entitled, as of 
course, to costs of appeal in an interlocutory matter where she m 
atfbellant and fails agatnst her husband {Thompson v. Thompson, 1861, 2 Sw. & 
It. 402, see above) ; nor costs of trying to prevent a decree nm being made 
absolute {Stoate v. Stoate, ibid. 384); nor costs of a social jury {Scott y. /SfcoW, 
1862, 32 L. J. M. & P. 40 ; Taylor v. Taylor, 1863, ihi^. 126, the certificate 
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for which should be applied for hj the successful party at the end of ^the * 
hearing; Skipper v. Bodldn, 1860, 2 Sw. & Tr. 1) ; nor the costs of trying to 
enforce payment of certain taxed costs by although the wife had an 
order for them upon the petitioner, and the proceedings were ordered to 
be stayed till the fixed costs had been paid {Keane v. Keane, 1873, L. B. 3 
P. & D. 52). 

** The costs of a wife in matrimonial cases are taxed as between party and 
party, but not in all respects on the same principles as a taxation at common 
law between party and party” {Allen v. Allen, 1860, 2 Sw. & Tr. 107); thus 
the costs of witnesses to a plea not in issue, but having a bearing on the 
case, and the costs of witnesses not called, if the case requires to be well 
proved,areallowed(i6i(i.;andso J’mTwy v.i^mney,1870,21 L.T. 597). Wherea 
respondent and a co-respondent were both acquitted of a charge of adultery, 
and the petitioner was also acquitted of a counter-charge of adultery, the 
respondent was only allowed her full costs of the first issue, but only half of 
those of the second, as it was a joint charge made by herself and the 
co-respondent {Burroughs v. Burroughs, 1862, 31 L. J. P. & M. 124). A 
wife wishing to substitute a petition for dissolution of marriage in place of 
one for judicial separation, may do so on paying costs of the suit up to the 
motion for such purpose {Lewis v. Lewis, 1860, 29 L. J. P. & M. 123 ; and 
so Frelout v. Frelout, 1861, SOiMrf. 214). Where a wife suing for^ judicial 
separation settles the suit with her husband on the terms of a separation 
deed being executed, and the husband paying the wife’s taxed “ costs of 
suit,” it was held that the costs of and incident to the preparation and settle- 
ment of the deed were not “ costs of suit,” and the Court had no jurisdiction 
over them {Lancaster v. Lancaster, [1896] Prob. 75 and 118, C. A.). 

The lien of the wife’s solicitor for his costs incurred in her behalf extends 
to all moneys received by him on her account in the course of the suit, 
and he may include in his costs costs disallowed on taxation as between 
her and her husband, but allowed as between attorney and client {Bremner 
V. Bremner, 1866, L. It. 1 P. & D. 254, e.g. alimony pendente lite), A gross 
or annual sum secured by the order of Court, and to be paid by the 
husband under sec. 32 of Divorce Act, 1857 (20 & 21 Viet. c. 85), not being 
alimony on a sum paid under sec. 1 of the Act of 1866 (29 & 30 Viet. c. 32), 
is chargeable by the Court under the Solicitors Act as “ property recovered 
or preserved by the solicitors,” but in its discretion the Court may reffise 
to make such order, if the debt upon the facts is one for which the hlis- 
band was primd facie responsible, and the wife’s other estate is subject 
to a restraint on anticipation {Harrison v. Harrison, 1888, 13 P. D. 180). 
An application to continue an injunction against a husband’s parting 
with property in favour of the wife’s solicitor, and to appoint a receiver 
(where she had got a decree for judicial separation, but a reconciliation 
had taken place), has been refused {Hawes v. Hawes, 1886, 57 L. T. 
374); but where, after the husband had appeared and answered to a 
petition by the wife for dissolution of marriage, and she returned to co- 
habitation, a motion by the husband to dismiss the suit was ordered to 
stand over till the wife’s solicitor had time to tax his bill of costs against 
the husband {Dixon v. Dixon, 1871, L. K. 2 P. & D. 253). The wife’s death 
pending suit will not usually deprive the solicitor pf his taxed costs if he 
is diligent in taxation, but he must sue the husband at common law for 
them. Where the wife’s (respondent) soliciCbr allowed the suit to be Un- 
defended at the trial from wrongly thinking that a notice by letter 
from the petitioner’s solicitor stating that he had set down the cause for 
trial was insufficientg a new trial was ordered, on the solicitor personally 
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** thrown away {Muiaer v. MuiOer, [1897] 

EeBpondente, whether husbands or wives, may be heard as to costs with- 
out ^wermg toe petition in the principal cause (Divorce Court Buies, r. 50). 

The Court has power under a petition to vary marriage settlements by 
on c capital as well as the income thereof (1869, 

22 & 23 c. Vict. 61, s. 5) ; and may make an order which may affect the 
interests of third parties created before the institution of proceedings for 
variation of the settlement (Hannen, P., Wifjney v. Wiyney, 1882, 7 P. D. 
228, where a charge in favour of a solicitor given by a husband (respondent) 
on the day that a decree nisi was pronounced in a petition by his wife, 
and covering the husband’s interest in the settled property, was upheld)! 
But where the marriage was dissolved on the wife's petition, and the husband 
had brought the whole corpus of the funds into settlement, the Court in its 
discretion refused to order the payment of the petitioner’s costs out of the 
fund (Pomonhy v. Ponsonhy, 1884, 9 P. 1). 58 and 122); while, on the 
other hand, where under the like circumstances the petitioner (wife) had 
brought all the corpus into settlement, the Court allowed jairt of i ne funds 
to be applied to paying the balance of the petitioner’s cos*; of suit and 
of the petition to vary settlements {Hipwell v. Hijncdl, [1892] Prob. 147). 

(3) Co-respondenis. — By the Divorce Act, 1857, s. 34, the Court was 
empowered to order an adulterer to pay the whole or part of the costs of 
the proceedings, if made a co-respondent and adultery be established, and 
petition be by husband. As a general rule, where adultery is established 
against the co-respondent, and he knows, or should have known, that the 
respondent was a married woman, he is condemned in the coats of the suit 
(Badcock v. Badcock, 1858, 1 Sw. & Tr. 188 ; Lyne v. Lyne, 1868, L. R 1 P. 
& D. 508). Where the co-respondent dies before jjaying the costs in 
which he has l)een condemned, the petitioner may Ikj appointed receiver of 
his estate ( Wadddl v. Waddell, [1892] Prob. 226). Whei-e a husl«nd dies 
after a decree absolute has been made for dissolution of his marriage with 
the respondent and an order that the costs should be jmid by the co- 
respondent, the husband’s representative can enforce such order for costs 
{HoAvks V. Hawks, 1876, 1 P. D. 137). Costs may be given against the co- 
respondent, where adultery is established, though the petitioner has not 
asked for them {Finlay v. Finlay, 1861, 30 L. J. P. & M. 104); or in such a 
case he may be only condemned in the costs of the part of the case in which 
he ^ails, e.g. costs of failing to prove condonation or adultery by the xietitioner, 
but not the costs of the issue of adultery with the respondent if he did not 


know that she was a married woman (Howa, v. 1867 , 15 W. R. 498). So, 
where a suit was dismissed on account of the husbands adultery, the co- 
respondent was only condemned in the costs of proving his adultery {Bremiwr 
V. Bremner, 1864, 3 Sw. & IV. 378), the Judge Ordinary, however, saying 
that "where a jury has found a verdict of adultery against a co-respondent, 
he is primatily'liable for costs, and he ought not to be relieved from payment 
of them merely because toe husband has been guilty of adultery with 
anotker woman” (so Codrington v. Codrington, 1865, 4 ibid. 63)^ Where a 
petitioner was guilty of adultery after a decree nisi with costs gainst the 
co-respondent, and the decree was rescinded on the intervention of the 
Queen’s Proctor, the order as to costs was not rescinded {Hulss v. Huhe, 
1872 L. R 2 P. & D. 357); thoijgh in another case of similar circumstances, 
except that the husband’s adultery was before the decree, it was rescinded 
(Ba^nseroft v. Bavensero/t, 1872, L. R 2 P. & D. 376). Where a^decree 
nisi for dissolution of marriage has been made, wito^costs against a eo- 
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respondent, and no steps have been taken for six years to enforce tbs orSer^ 
application must be made to the Court for an order for petitioner to b6 at 
liberty to issue execution against the co-respondent {Goodwin v. Goodwin^ 
[1897] Prob. 87). 

In certain mitigating circumstances a co-respondent is not ordered to 
pay the costs of the suit, though left to bear his own costs ; where no 
evidence of the circumstances under which the adulterous connection was 
formed is given, and it does not appear that the co-respondent knew that 
the respondent was a married woman, he will not be condemned in costs 
{Teagle v. Teagle, 1858, 1 Sw. & Tr. 187) ; nor has he been, though knowing 
that the respondent was married, where she was leading an abandoned life 
when he first knew her, as the petitioner must have been aware, and the 
Court held a claim by the petitioner for damages improper {Manton v. 
Manton, 1865, 4 Sw. & Tr. 159) ; nor where the wife was profligate, to the 
knowledge of the husband, before her adultery with the co-respondent 
{Boyd V. Boyd, 1859, 1 Sw. & Tr. 562), but in spite of the remissness of the 
husband, a co-respondent has been condemned in costs, who knew that the 
respondent was married {Lyne v. Lyne, above) ; nor is be condemned in the 
costs of a first trial where the jury failed to agree, and at tlie second trial the 
petitioner got a verdict and decree condemning the co-respondent in costs 
{Ward V. Ward, 1868, L. E. 1 P. & D. 467); nor where the petitioner 
had lived apart from the respondent, owing to her intemperance, for several 
years, and during the separation and before the adultery she lived 
abandonedly, though the co-respondent must have known that she was 
married {Nelson v. Nelson, 1868, ihid, 510) ; nor where the husband had 
condoned adultery with the co-respondent, which was revived by 
respondent's adultery with another person {Norris v. Norris, 1861, 4 Sw. 
& Tv, 237) ; and where the husband's petition for dissolution was dismissed 
for his misconduct conducing to his wife's adultery and for adultery, but 
the wife's adultery was proved, the co-respondent was not condemned in 
costa, nor allowed to recover his against the petitioner {Seddon v. Seddon, 
1862, 2 Sw. & Tr. 640). Where the respondent was found guilty of adultery 
but there was not sufficient evidence against the co-respondent to convict 
him, though his conduct was such as to raise reasonable suspicion, the 
Court did not allow his costs {BoUnson v. Eobinson, 1860, 32 L. J. P. & M. 
210 ). 

On the other hand, the co-respondent is entitled to recover his cqsts 
from the petitioner where he is dismissed from the suit as blameless or out 
of the Court's jurisdiction ( Wilson v. Wilson, 1872, L. E. 2 P. & D. 353) ; 
where the co-respondent's adultery was proved, but the petitioner had been 
guilty of incestuous adultery, and the petition was dismissed, the former 
was given his costs on the latter issue, on which he succeeded, though 
condemned in them on the former issue {Conradi v. Conradi, 1866, L. E. 1 
P. & D. 163) ; where a husband petitioned for divorce on the ground of his 
wife's adultery with two co-respondents, claiming damages against one 
of the latter, and the jury found that the husband had condoned the 
adultery with the co-respondent against whom he claimed damages, and 
that no damages were payable by him in respect thereof, it was held that 
this condonation was not invalidated by the fact that the husband did not 
then know of the wife's adultery with the other co-respondent, and that 
the petitioner was not entitled to judgment even lor a noihin^ amopt 
against the co-respondent whose offence he had condoned, but the petition 
was dismissed, and the petitioner ordered to pay the co-respondent's 
costs {Bernstein v. Be^tein, [1893] Prob. 292, C. A .) ; where the petitioner 
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adultery and connived at the it^spondent's 
admte^ with another person, the petition was dismissed and the petitioner 
ordered to pay the co-respondent his costs {Ada^ns v. Adams, 1867, L K. 
^ 1 * ’ doo). Where a co-respondent appeared but did not plead, an 

application by the petitioner to dismiss the suit as against him for want 
of evidence was oidy granted on his paying the co-respondent’s costs (Smith 
V. Smith, do L. J. P. & M. 11). The petition, however, may be dismissed and 
the co-respondent yet be refused his costs, e.g, where he liad been indiscreetly 
familiar with the respondent (JFiiiscomv, Wimcom., 1864, 3 Sw. & Tr. 380); 
where the jury do not agree and are discharged, though the case is not pro- 
ceeded with by the petitioner, provided he does not abandon it {Baiwroft v. 
Bawroft, 1865, 34 L. J. P. & M. 144) ; where at a first trial the respondent 
and co-respondent called no witnesses and the jury failed to agree, but* at the 
second trial the co-respondent called witnesses, and the jury found a verdict 
of not guilty, the petitioner was not ordered to pay the co-respondent’s costs 
in the first suit v. Wight, 1867, L. K 1 P. & I). 368); where at 

a first trial the co-respondent simply denied the charge and the jury failed 
to agree on a verdict, and at a second trial the co-respondent ex- lained bis 
conduct, .and the jury acquitted him, he had to pay his owr * Jsts of the 
whole litigation, the second trial having been made necessary by his reticence 
and suspicious conduct at the first trial (WtM v. West, 1870, L. R 2 ibid, 
196). out where a petition was dismissed, the jury failing to agree, and no 
second trial was had, the petitioner was ordered to pay the co-respondent’s 
costs, not having been justified in making him a party to the suit ( Whihnore 
V. Whitmore, 1865, L. R 1 ibid. 25). Where a co-respondent appears under 
protest to the jurisdiction, and the petitioner ap])lied that the co-respondent 
should be dismissed from the suit on payment of liis costs, the application 
was granted in spite of tlie opposition of the co-respondent {Wilson v. 
Wilson (2nd case), 1872, L. R 2 P. & D. 353); and similarly, whore a 
co-respondent, after entering appearance unconditionally, alleged in his 
answer that he was a domiciled foreigner, the Court held that he could be 
dismissed, but as he had not taken the earliest opportunity of disputing the 
jurisdiction, as in the last case, he was entitled only to his costs of appear- 
ance {Grange v. Grange, [1892] Prob. 245). 

Where a co-respondent is condemned in costs, he is liable for the 
pqjiitioner’s and respondent’s costs of varying the marriage settlements 
{Gill V. Gill, 1863, 3 Sw. & Tr. 359), and for such costs of the petitioner 
and the trustees of the marriage settlements {Smilhc v. Smithc, 1 868, L. K. 
1 P. & D. 592). But if part of such application to vary fails, and the costs 
of that part are separable, its costs should not fall cai the co-respondent 
{Stone V. Stone, 1864, 10 L. T. 140). Where a petitioner was found guilty of 
adultery and the suit was dismissed, but the co-respondent is ordered to jiay 
the costs of proving his adultery with the respondent, this order was held 
to comprise all expenses incidental to filing and j^rosecuting the petition so 
far as that issue was concerned {Baker v. Baker, 186/, 36 L. J. P. & M. 119, 
following Bremmr's case, above). ^ 

(4) Interveners. — Interveners not parties to a suit may intervene upon 
questions of custody, maintenance, or education of children of parents who^ 
marriage is the subject of the suit {Ghetwynd v. CMwynd, 1865, L R 1 P. 
& D 39 uncle and aimt intervening after decree nisi for dissolution of 
marriage ; Mrch v. March, 18fi7, ibid. ^37, brothers of a guilty respondent 
after decree nim for dissolution ; Qodrich v. Godrwh, 1873, L. R. 3 ibid, 134, 
grandfather after decree of judicial separation), but they do ^ at th^ own 
risk as to costs. The costs of intervention, whether bj the Queen a Proctor 
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or other persons in order to prevent a decree nid being made afbsolS^ 
are in the discretion of the Court. Where a decree nisi is alle^ 
to have been obtained by collusion between the parties or suppression 
of material facts, the Queen’s Proctor or any other person may intervene ; 
and in case of collusion the Queen’s Proctor may intervene officially ; and 
the Court may order the costs arising from such intervention to be paid 
by the parties or such of them as it shall think fit, including a wife if 
she have separate property (1860, 23 & 24 Viet. c. 144, s. 7). Under this 
Act it was held that the Queen’s Proctor could not be condemned in costs 
for an unsuccessful intervention (Wilson v. Wilson, 1866, L. R 1 P. & D, 
180), nor could a private individual (Vivian v. Vivian, 1870, L. E. 2 ibid, 
100); and that the Queen’s Proctor could only get his costs where he 
intervened officially in case of collusion, and not as one of the public 
(Lantour v. Lantour, 1864, 10 H. L. 685). This is extended to suits for 
nullity of marriage (1873, 36 & 37 Viet. c. 31, s. 1); and now a later 
statute provides that where the Queen’s Proctor or any other person shall 
intervene or show cause against a decree nisi in any suit or proceeding for 
divorce or nullity of marriage, the Court may make such order as to the 
costs of the Queen’s Proctor, or of any other person who shall intervene or 
show cause as aforesaid, or of all and every party thereto, occasioned by such 
intervention or showing cause ... as may seem fit ; and the Queen’s ^Proctor 
or any other person as aforesaid, and such party or parties, shall be entitled 
to recover such costs in like manner as in other cases ; provided that the 
Treasury may, if it shall think fit, order any costs which the Queen’s Proctor 
shall by any order of the Court made under this section |)ay to the said 
party or parties to be deemed to be part of the expenses of his office (1878, 
41 & 42 Viet. c. 19, s. 2). 

Generally, the Queen’s Proctor is condemned in costs whenever his 
intervention is uncalled for; and the same rule applies to any other intervener; 
but he is never directed to give security for costs pending the inquiry 
(Oakley, 88). A husband is not usually ordered to find security for the 
wife’s costs of trying issues raised by the Queen’s Proctor’s intervention, e,g. 
collusion, suppression of material facts, and adultery charged against a wife 
(petitioner) who had obtained a decree nisi for dissolution of marriage 
(Gladstone v. Gladstone, 1875, L. E. 3 P. & D. 260). The costs occasioned 
to a wife by such intervention are within the discretion of the Court, si^d 
no appeal lies from an order refusing them (Butler v. Butler, 1890, 15 P. i). 
126) ; but she is entitled to enforce an order for costs made with a decree 
nisi in her favour against her husband, in spite of the Queen’s Proctor 
intervening to rescind the decree (Gladstone's case, above). Where a 
co-respondent has been found guilty of adultery with the respondent, and 
an order for costs and a decree nisi against the co-respondent have been 
pronounced, and the Queen’s Proctor afterwards intervenes, but fails to get 
the decree rescinded, the Court will refuse to condemn the co-respondent in 
the costs of the Queen’s Proctor’s intervention (though it dismisses that 
intervention without costs), on the ground that he is not a party to that 
intervention^ for he has not the right to appear in it (BlacJchall v. 
Blackhall, 1888, 13 P. D. 94). On the other hand, if a husband gets a 
decree nisi for his wife’s adultery, and the Queen’s Proctor intervenes, 
alleging collusion between the respondent and co-respondent, and the latter 
is cited but does not appear, and the Court finds in fevour of*the Queen’s 
Proctor, the co-respondent may be condemned in costs as being a party to 
the proceeding,(3Ta5pfe» v* Taplen, [1891] Prob. 283). The Queen’s Proctor 
usually gets his costs where he successfully intervenes, but he may forego 
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where, on the hearing of a petition hy a wife for (lisaolutiou at which 
the^ourt granted a decree nisi, and the Queen’s rroctor intervening alleged 
suppression of material facta, collusion, and condonation since the decree 
nm, the Court rescinded the decree and dismissed the petition, the Queen’s 
1 roctor did not ask for costs, and tlie Court expressed the view that, unless 
some moral fault on the part of the petitioner is established, the decree may 
well be rescinded without costs {Royers v. Rogers, [1894] Proh. 161, Jeune, 
P.). For examples of the Queen’s Proctor not being gi^'en costs, see Barnes 
V. Barnes (1867, L. R 1 P. & 1). 505); Oox v. Cox (1861, 2 Sw. & Tr. 306); 
Joyce V. Joyce (1864, 33 L. .7, P. & M. 200) : and liis being given costs, 
Collins V. Collins (1881, 44 L. T. 31). 

Where the original decree, owing to intervention, is alU^red, the order 
for costs is such as would have been made if the facts disclosed on the 
intervention had been before the Court at the first hearing (Rnrevseroft v. 
Ravens(roft, 1872, L. 11 2 P. & 1). 376). 

(5) Lcyitimacy Declaration. Act — The Court, has jMiwer to order a jwirty 
cited to all proceedings iindou* tho Legitimacy l)eclarati<‘n Act, 1858 (21 & 
22 Viet. c. 93\ to pay the petitioners costs (Bain v. A.-C., h^vf2]Prob. 
217 and 261). 

[Authorities. — See Prowne and Powles, Divorce ; Dixon, iHroree ; Oakley, 
Divorce.']^ 

Al)MlRAT/rY. — Tn this article it is proi^oscd to consider only — (1) the 
general rule as to costs under tiu* dudicature Acts and Pules ami Orders of 
the Supreme Court; (2) the general rules of the Admiralty Court as to 
costs ; (3) payment of costs ; (4) costs in parti(*ular actions and appeals. 

(1) Under the Judicature Act. — The ellect of Order 65, r. 1, of the 
R S. C., 1883, cited at ]). 481, was not to introduce so great a changes into 
Admiralty proceedings as it did into those in tlu*. Queen s ilench ; 
for in the Admiralty ('ourt costs were already generally in the discretion 
of the Court, the only exceptions to the rule being introduced l>y the 
modern statutes dealing witli Admiralty jurisdiction, e.y. in actions for 
necessaries or for damage to carg(», or for wages, oi* tor masler’s wages 
and disbursements, if the ])laiutifl’ did not receive £50, he was not entitled 
to any costs unless the judge certified that it was a pro])er causo^ to be 
tried in the Admiralty (Vuirt (Admiralty Court Act, 1861, ss. 5, 6, 10); 
if salvors sued in the*. Admii-alty Court and failed to get an award of 
£200, they could not g(^t costs without a similar certificate (M. S. A., 
1854, s. 460) ; if a plaintiff' )»rought an action without leave in the 
Admiralty Court which could have been brought in a County Court, 
and did not recover a sum exceeding the limit of the latter ( juirt’s jurisdic- 
tion, he did not get costs, and might be condemned to pay them without a 
similar certificate (County Courts Admiralty Act, 1868, 31 32 Viet, c. 71, 

s. 9). All such enactments are now of no force {Rockett v. Clijynnydrde, 
[1892] 2 Q. P. 293); but the ]irinciple underlying them of not allowing 
costs in High (Jourt ac'tions which might have been brought in a County 
Court, may guide the (k)urt in its absolute discretion as to costs {The 
Herald, 1890, 6 Asp. 542; The Asia, [1891] Prob. 121 ; ThemZeta, iUd. 
216) ; though a better criterion seems to be whether the plaintiff has 
acted properly and reasonably in bringing his action in the High Court 
{The Sal(burn,\m2] Prf)b. 333, Barnes, J.). . 

The same order pr#^ddes that when issues in fact and law are raised 
upon a claim or counter-claim, the costs of the several issues respectively, 
both in law and in fact, shall, unless otherwise ordered, follow the event 
(r. 2) ; that if a cause be removed from an inferior ^Court having juns- 
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diction in the cause, the costs in the Court below shall be costs in « 
cause (r. 3) ; that in actions founded on contract, in which the plaintiff 
recovers, by judgment or otherwise, a sum exclusive of costs not exceeding 
£50, he shall be entitled to no more costs than he would have been entitled 
to had he brought his action in a County Court, unless the Court or a judge 
BO orders (r. 12). This last rule has been determined to apply only to an 
action which could have been brought in a County Court, e.g, not to.a breach 
of promise action {Say wood v. Cross, 1884, 14 Q. B. D. 53) ; and it is 
doubtful whether it applies to an Admiralty action in rem which could be 
brought in a County Court only provided that the Court had Admiralty 
jurisdiction (Williams and Bruce, 464). 

No appeal can be made from any order or judgment of the High Court 
as to costs only, which by law are left to the discretion of the Court, except 
by leave of the Court making such order (Judicature Act, 1873, s. 49) ; 
but this is subject to the exception of allowing such an appeal, where the 
judge, instead of exercising his discretion, has dealt with costs as governed 
by a general rule {The City of Manchester, 1880, 5 P. D. 221 ; The Friedeberg, 
1886, 10 P. D. Ill ; The Zeta, [m2] Prob. 285). 

(2) Mules of Admiralty Court as to Costs. — "Before the Judicature Acts 
the Court of Admiralty exercised its discretion as to costs in • accordance 
with certain well-known rules of practice which are still recognised by the 
High Court in Admiralty actions (Williams and Bruce, 465) ; and these 
rules are saved by provisions in the Eules of the Supreme Court. " Where 
no other provision is made by the Acts or these Eules, the present procedure 
and practice remain in force'' (Order 72, r. 2), and “ to a great extent the 
procedure and practice thus remaining in force is that founded on the 
Admiralty Court Eules of 1859 " (Williams and Bruce, 565, Appendix) ; e.g. 
tender in Court in Admiralty causes {2'he Mona, 1894, 71 L. T. 24, where 
such a tender was held to be merely an offer, and not affected by Order 22), 
and the manner of serving a writ m rem (The Solis, 1885, 33 W. E. 659). 
So too the words of Order 65, r. 27, s. 37, are to the same effect : " The 
rules, orders, and practice of any Court whose jurisdiction is transferred to 
the High Court or Court of Appeal relating to costs . . . and taxation of 
costs existing prior to the commencement of the principal Act {i.e, that of 
1873) shall, in so far as tliey are not inconsistent with the principal Act 
and these Eules, remain in force and he applicable to costs of the sam^ or 
analogous proceedings . . . and taxation of costs in the High Court /ind 
Court of Appeal." Under these words it has been held that the old 
Eules of the Court of Chancery are still binding on the judges of the 
Chancery Division {Pringle v. Oloag, 1876, 10 Ch. D. 678). 

The following are some of the general rules established by the old 
Admiralty decisions. Though costs generally go to the successful party in 
an action, they do not follow the event as a matter of course, the Court 
having regard not only to the result, but also all the circumstances of the 
case {The Albcdross, 1853, 1 Sp. Eccl. & Adm. 175, salvors only given half 
their costs ; The Calypso, 1856, Swa. Ad. 29, no costs given on dismissing a 
suit wher^ defendant appeared only under protest; The North /ffiar, 1860, 
Lush. 51, bottomry bond pronounced against without costs ; The WUliam, 
1861, Lush. 200, master's claim for wages reduced by nearly one-third, and 
master having to pay costs). The Court will not gWe costs where the law is 
very difficult or the question is one it&pi^^ssionis {The ffolubchick, 1^840, 

1 Eob. W, 154 ; The Diana, 1862, 32 L. J. Ad. 57 ; The Fortitude, 1843, 2 
Bob. W. 22i^ ; The Lord Auckla/nd, \S4A, ihid.ZOl*, VoAawnea, I860, 
Lush. 182 ; The Joim Brothers, 1877, 3 Asp. 478) ; and in a difficult case of 
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juTH^icuion, where the process of the Court had been improperly set in 
motion, the plaintiff had to pay the marshal's fees of arrest and no costs 
weie given {The North American, 1859, Swa. Ad. 467 ; The Ironsides, 1862, 
Lush. 467). A successful suitor will not be given his costs if he is guilty 
of misconduct (The Glasgow Packet, 184i, 2 Rob. W. 306, wlvors miscon- 
ducting themselves only getting a fixed sum nomine Ciqmsdrum for costs ; 
The Catalina, 1854, 2 Sp. Eccl. & Adm. 23, successful ship in a collision 
action losing costs because of her crew's misconduct after the collision’; The 
St, Lawrence, 1850, 7 N. C. 556, successful ship in collision action refusing to 
lower a boat afterwards for a man overboard from the other ship; The 
TrideiU, 1854, 1 Sp. Eccl. & Adm. 224 note, successful plaintiffs in collision 
deprived of part of their costs because they made unfounded charges of mis- 
conduct against the other ship). The costs of a j>articular issue may be 
ordered to be paid to the party failing in it, irrospe(*tive of the general re- 
sult of the case (The Laurel, 1863, B. &. L. 191; The Camellia, 1883,9 
P. D. 27). Costs due to taking unnecessary proceedings, or introducing ' 
irrelevant matter, are disallowed ; and the party causing it may liave to pay 
the costs caused thereby to the other side (The Ai)ollo, 182 1 , 1 Hag. 
319, Lord Stowell; The Washington, 1841, 5 Jur. 1067; The Moolina, 1843,. 
2 Rob. W. 175) ; and a plaintiff has been condemned in the costs of an 
adjourn qient (The Kepler, 1861, Lush. 201). Costs are imposed on a i>arty' 
improperly arresting another's property (The Evangdismos, 1858, Swa. Aa. 
378 ; The Cathcart, 1867, L. R. 1 Ad. & Ec. 314 ; The Egerateia, 1868, 38 
L. J. Ad. 40, and other cases, Williams and Bruce, p. 467) ; or objecting 
to the release of a ship after bail has been given, on the ground of 
insufficiency of the bail (The Comer, 1863, B. & L. 161; Order 29, r. 6); 
and if an improper amount of bail is required, the Court may withhold 
costs or condemn the plaintiH* in them (The George Gordon, 1884, 9 R 
D. 46). See Aurest ok Ship and Bail (Admiralty). Where cargo is 
arrested for freight, its owner may, on bringing the freight into Court, 
deduct the costs of doing so (llic Leo, 1862, Lush. 444). ior the lability 
of a cargo owner in a bottomry suit, see Bottomry. In Crown suite, the 
Crown cannot be condemned in costs, though a co-suitor of the Crown 
may in the whole costs of tlie suit (The Leda, 1863, B. & L. 19); but 
the commander of a Queen's ship may have costs given against him (Tho 


Swallow, 1856, Swa. Ad. 32). 

The Court could always award costs in a speciiied sum nomine 
expensariim (as it can now in interlocutory applications. Older ^ 
Generally, costs rank together with the claims in respect of which they 
are incurred and to which they are attached (The Margaret, 1835, 3 
Hag 240; The W. F. Safford, 1860, Lush. 71); but costs incurred by 
a party benefiting parties in other actions against the same property, 
as well as himself, are paid in priority to any other payment pf 
the fund in Court (The FasUhen, 1871, 1 Asp. 133, costs of sale of ship 
by a claimant for necessaries payable before captain s cl^ for 
and disbursements; The ImmuxMa 1883, 9 I. D. 37, and 

The Sherbro, 1883, 5 Asp. 88, cases of simihar circtmstences t» the last), 
unless such costs were incurr^ for the benefit o^e ^rty “If who 
incurs them, when he bears them alone {TheOolonsay, 1885, 11 P. D, 
17) As to allowance arid taxation of costs, see T^ation. . . . • u 
Foment of Coster-Execution is seldom r^uired to issue in Ad^lty 
aotiS Williams and Bruce, 479). Payment of CMts is 
if there'are proceeds in Court liable, by appl^ to 
for payment out of Court of the amount of costs; or^b) if the property 
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has been bailed, by giving notice to the sureties to the bail bond ftiat , 
payment will be required of them. Where the damages and costs exceed 
the amount of bail, and bail has been given for the full value of the property, 
the defendants may be made personally liable for the costs {Tht Volant^ 
1842, 1 Eob. W. 385; The Temiscouata, 1855, 2 Sp. Eccl. & Adm. 208; 
The Dictator, [1892] Prob. 304). The former practice of the Admiralty 
Court was not to allow a ship to be re-arrested for damages or costs where 
the amount of her bail fell short of the full liability, unless the misconduct 
of her owner had put the plaintiff to unnecessary costs (Williams and Bruce, 
479); but since the Admiralty Court Act, 1861 (which provided that 
all decrees or orders of the Admiralty Court, whereby any sum of money, 
or costs, charges, or expenses, should be payable to any person, should have 
the same effect as judgments of the common law Courts, and that all 
powers of enforcing judgments possessed by the common law Courts with 
respect to matters depending in the same Courts, as well against the ships 
and goods arrested as against the person of the principal debtor, were to be 
possessed in like manner by persons to whom such orders ordered moneys, 
•costs, etc. to be paid (s. 15); and by sec. 22 gave the Admiralty Court 
judge power to issue any new writ or process necessary to enforce the 
Act), in a case where a foreign ship had been released on bail, and the 
bail fell short of the damages and costs, the Court ordered the vessel to be 
re-arrested for j)ayment of the costs {The Freedom, 1871, L. I^. 3 Ad. 
& Ec. 495). This power is preserved by the Admiralty Division, thougli 
these sections have been repealed (Stat. Law Eev. Act, 1881, 44 & 45 
Viet. c. 59). Where costs are not paid by a party personally liable for them, 
they may be enforced by writ of fieri facias or cleyit (Admiralty Court 
Act, 8. 15; Order 42, rr. 17 and 18). Generally all the suitors 
condemned in costs are severally liable for the whole {The Leda, 18()3, 
32 L. J. Ad. 58); but under the old practice the Court could grant an 
order for payment of costs in the hrst instance against one of the parties 
only, e.g, in a salvage suit where the salving owners master and crew 
were condemned in costs, against the owners only {The Wilhelmina, 1843, 
2 K C. 218). See Williams and Bruce, 479-481. As to Skcuhity for 
Costs, see that heading. 

(4) Costs in Particalar Actions and Aj) 2 ^eals, — The following is a short 
summary of the rules as to costs of particular actions. , 

Bottomry. — Costs generally follow the result of the action {The Omc^rd, 
1873, L. E. 4 Ad. & Ec. 38) ; but cargo owners cannot be made liable for the 
costs of the proceedings unless they contest the validity of the bond and 
fail {The Nostra Senora del Carmine, 1854, 1 Sp. Eccl. & Adm. 305). 

Damage. — Where both ships are to blame, each party bears his own 
costs, whether the suit be brought by the shipowner or cargo owner, or the 
master and crew, whether there is or is not a counter-claim {The Washington, 
1841, 5 Jur. 1067 ; The Lerve Bird, 1881, 6 P. D. 80). Where the collision 
is caused by inevitable accident, the former practice was that no costs were 
given {The Itinerant, 1844, 2 Eob. W. 236 ; The JEbemzer, 1843, 206 ; 

The Buckhirst, 1881, 6 P. I). 152), unless the Court thought that the plaintiff 
should have known that it was an inevitable accident, when it might condemn 
him in costs {The London, 1863, B. & L. 83). But since the Judicature Act 
the Admiralty Division is bound to follow the Uniterm practice of the High 
Court, that “ costs follow the event in the ajbseiice (rf special bircumstai^ces ’’ 
(Lord Esher, M. E., The Monkseaton, 1889, 14 P. D. 51) ; and a defendant 
succeeding ip a defence of inevitable accident is entitled to costs (TA^ 
Bataimr, 1889, 15 if. D. 37), especially when the plaintiff admits this in his 
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•pleadipgd {Tlu Naples, 1886, 11 P. D, 124); unless the defendant tells an 
untruthful story, and so affects the conduct of the plaintiff {The Batavier, 
above). 

Where both ships are to blame, but one is in charge of a compulsory 
pilot, and sets up that as lier sole defence, and succeeds on it, she gets her 
costs {The Ju7w, 1876, 1 P. D. 135) ; but if she sets up a defence on the 
merits too, and fails on that, while succeeding on the former plea, each party 
bears his own costs {The Schican, 1874, L. E. 4 Ad. & Ec. 187 ; The Daisy, 
1877, 3 Asp. 377 ; The Matthew Cay, 1879, 5 P. D. 49). If, upon such a 
defence being pleaded, the plaintiff discontinues his action, he must pay the 
defendant’s costs {llie J. 11. Henkes, 1887, 12 P. I). 106). Where both ships 
were to blame, and the plaintiff admitted his fault, but the defendant con- 
tinued the action in order to get the plaintiff held alone to blame, the 
defendant had to pay the costs {The Ge^ieral Gordon, 1890, 6 Asp. 533). 

Where the j)laintiff is alone to blame, the suit is generally dismissed with 
costs {The Lvjo, 1831, 2 Hag. Adni. 360); and if there is a counter-claim it 
will be pronounced for, and the defendant given the costs of the action. If' 
the defendant is alone to blame, the plaintiff gets judgment for his damages, 
and costs ; and if the defendant, though alone to blame, is in charge of a . 
compulsory pilot, and has made a counter-claim, the idaintiff* is entitled to 
have it (lismissed with costs, and the suit dismissed witliout costs 
1890, 16 P.l). 139). 

Where a barge, while in tow of a tug, was damaged l)y collision with a 
steamer, and sued both tug and steamer for damages, and the steamer was 
found alone to blame, she alleging tliat the collision was due to the negli- 
gence of the tug, the stea-iiier was held hound to pay the rj/sts of the steamer 
as well as tlie tug (2'hc JUver Lagan, 1(S88, 0 -Asp. 2<SJ ). 

Damage to Cartfo. — C(»sts gemu’allv follow the* (‘vent {The Hehmvh, 1871r 
L. li. 3 Ad. & Ec. 424 ; The Patna, 1871, ibid. 4:U.)). 

Salvage. — The costs in sjilvage usually, under the old practico, followed 
the sentence of tlie Court, (»xce])t that this rule was not strictly enforced 
against unsuccessful jdaintiffs in salvage suits, “the main (consideration oil 
whic'h such indulgence is shown hcniig tlu^ cxpcdicuc'y (»f encouraging the 
exertions of salvors in tin* ixxscue and ]uest*rvation of ]>ro]«wty cinljaiked 
111)011 the seas” (Dr. Liialiiiigtoii, 'The Prineev.s Alice, 1849, Eoh. W. 143), 
and “there being in the very iiatun^ of sahagi^ services 8(unetliing so loose* 
and indefinite ” {ibid. The William, 1847, 5 N. C. 119). Thus tlie Court 
has sometimes given salvage claimants tlicir costs, though awarding them 
no salvage {Ihe Franeis and Eliza, 1816, 2 Dod. 115, and 77i€ Vine, 

2 Hag. Adm. 1, Lord Stowell ; The Jhingrr, 1845, \) dur. 1 19) ; and it lias ofUui 
dismissed a salvage suit and niadc no (irdcr as t() (losts (yV/e; fJpnor, 

2 Hag. Adiii. 3; llte M nig race, 1827, ibid. 77 ; The Zvphyr, 'dad. 48; The 
Fnmfial, 1837, 3 Hag. Adm. 386); hut to do this there must have been (dr- 
cumstaiicos inducing the (V)urt to be indulgent, and, failing such, salvage 
claimants liave had to pav full (.*o.sts (The Fyinph, 1861, 5 L. T. 36o ; Ihe 
Edward Haickins, 1862, Lush. 515 ; The Lady Egidia, ibid. 513), or a fixed 
s\\m 7 wmvnc cxjuiiuartivi (The Henrietta, 1837, 3 Uag. Adm. 345ir/.). Even 
where the plaintiffs were held to have ])ei formed salvage service, misconduct 
on their i)art would dcoi ive them of all or ])art of their costs (The Joseph 
Harvey 1799, 1 Eob. C.^30C : The GImomo, 1836, 3 Hag. Adm. 345 ; The 
Susannah, Hid. n.\ Tkf Duke tf Manchester, 1846, 10 Jur. 865; The Ghry, 
1850, 14 Jur. 678, two-thirds costs only allowed) ; or they would receive*, 
only a fixed sum nomine erpensarum {The Gla^ow racket, 1844, 2 Bob W. 
306), or have such a sum deducted from their award«(7%c Hestia, [1895] 
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Pi^b. 193); bat even where misconduct (not wilful) of salvors diwini^Kes < 
their reward, the Court may order their costs to be paid (Tke MagdMen, 
1862, 5 L T. 807). 

'V^ere a salvage agreement is set aside as inequitable, but the defendants 
have made no tender, the Court may award a substantial sum to the salvors, 
and yet make no order as to costs {The Medina, 1876, 2 T. D. 7 ; The Silesia, 
1880, 6 P. D. 186). Where a tender has been made, the ordinary rule 
applying to proceeding after tender was not strictly applied in salvage ; if 
the tender were sufficient in the judgment of the Court, though reasonably 
not so in the minds of the salvors, they were not readily condemned in costs 
(2%« William, 1847, 5 N. C. 110 ; The Hopewell, 1855, 2 Sp. EccL & Adm. 249 ; 
Tke Lotus, 1882, 7 P. D. 199, where “ the tender was- adequate though not 
liberal,” per Sir R Phillimore) ; but they might be refused costs in such a 
case {The Sovereign, 1860, 29 L. J. Ad. 113). But if after a sufficient tender 
the salvors persist^ in an exorbitant claim, they made themselves liable to 
costs {The Emu, 1837, 1 Eob. W. 16, “where the tender is pronounced for 
and held to be amply sufficient, I shall always give costs,” Dr. Lushington ; 
The Batavm', 1853, 1 Sp. Eccl. & Adm. 169 ; The Medioig, ihid. 19 ; The 
Paris, 1854, Hid. 289 ; Cargo ex Honor, 1866, L. E. 1 Ad. & Ec. 89 and 92; 
The Womrley, 1871, 3 ibid. 369 and 381) ; and these rules of practice are 
followed in the Admiralty Division, though the Court has an absojiute dis- 
cretion over costs {The Medina, ante ; The Lotus, ante ; The Jacob Landstrom, 
1878, 4 P. D. 191 ; The W. Symington, 1884, 10 P. D. 1). . 

When the ship and cargo are sued in salvage, the costs must be borne 
rateably by them ( The Marquis of Huntley, 1835, 3 Hag. Adm. 249 ; The Peace, 
1850, Swa. Ad. 115 ; The Elton, [1891] Prob. 265). If there are separate sets of 
salvors with separate interests, the plaintiffs in each action may be entitled 
to their costs {The Charles Adolphe, 1856, Swa. Ad. 156 ; The Perla, 1857, ibid. 
232) ; but if separate actions are brought unnecessarily instead of being 
consolidated, the Court may allow only one set of costs for the whole {The 
Nicolina, 1843, 2 Eob. W. 175, half costs given to two sets of plaintiffs 
belonging to the same ship; The Bartley, 1857, Swa. Ad. 199, £25 taxed costs 
deducted from one party ; The Pcmthea, 1879, 5 P. D. 5, only one set of 
costs paid, to be apportioned between the plaintiffs in the two actions, 
according to the amounts of their respective bills of costs); and where 
separate salvage actions against the same ship were consolidated, and the 
various plaintiffs appeared separately having conflicting interests, and 4he 
defendants tendered one sum of money, without apportioning it, to satisfy 
all the claims, the Court upheld the tender as sufficient, and ordered all the 
parties to bear their own costs subsequent to the tender, the defendants 
paying those previous to it {The Lee, 1889, 6 Asp. 395). 

Towage. — The general rule applies. Where in a towage suit the 
Court upheld a tender made by the defendants, the plaintiffs were con- 
demned in all costs in the action incurred subsequently to the tender 
{The Hjemmett, 1880, 5 P. D. 227); but if both ships are careless, no costs 
may be given (cp. The Energy, 1870, L E. 3 Ad. & Ec. 48, action for damage). 

Waga.-t-T}a6 general rule applies; but if the claim is very exorbitant, 
the plaintiff may have his costs disallowed; and in practice, where a 
master’s claim is much reduced at the- reference, his costs may be disallowed, 
or he may have to pay the costs of the reference {The l^muella, 1860, 
Lush.147; TheWiUvam,\331,ihid. 199; The Fleur de*lA8,im3,'L'Bi.l AiL& 
Ea 49; 1^. James Seddon, Und. 62; The Boebueh, 1874, 2 Asp. 387). - If the 
master has not before the .suit rendered an account to 1^ owners, the 
Court will not gener^y give him his costs (TAe de iis, above). 
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^Necessaries, — The general rule applies (The Aaltje Wiiiemim^ 1866j 
La.*lAd.&Ec. 107 )l 

Idmitoit^ of Imhility, — The plaintiffs, " as a general rule in an action 
for limitation of liability, are liable to pay the costs of the proceedings,” but 
if the defendants raise unnecessary issues unsuccessfully they are entitled 
to the costs of these issues, and are not liable for costs caused by a dispute be-^ 
twe^ rival claimants to the fund in Court {The Empusa^ 1879, 6 P. D. 6, 
Sir R Phillimore). 

Mortgage, — The general rule applies; and a second mortgagee who 
arrests a ship in order to enforce his mortgage when she is in possession of 
a first mortgagee, who has to give bail for her, is liable to pay the latter’s 
costs and interest on the bail {The Weste'i^n Ocean, 1870, L. R 3 Ad. & Ec. 
38). Mortgagee’s costs in mortgage suit are taxed as between party and 
party (according to the Chancery practice), and not . as between solicitor 
and client, under a decree made by consent for payment of “ all costs, charges, 
and expenses properly incurred” {The Kestrel, 1866, L. R 1 Ad. & "Eg: 78). 

Possession, — The general rule applies {The Eastern Belle, 1875, 33 L T. 
214). 

Appeals, — In appeals to the Court of Appeal (and the House of Lords), 
where the appellant succeeds in getting the decision reversed, he gets the 
costs p^the appeal {The City of Berlin, 1877, 2 P. D. 187, where a salvage 
award df £2000 was increased to £4000 ; The Batavier, 1889, 15 P. D. 37, 
where a collision was held in the Admiralty Court to be due to the fault of 
the defendant ship, and on appeal to be an inevitable accident). Where the 
appeal fails, the appellant generally pays costs {The Lauretta, 1879, 4 P. D. 
25, collision ; The City of Manchester, 1880, 5 ibid, 221, collision ; The 
Pontida, 1884, 9 ibid, 177, bottomry). In salvage appeals, the Privy 
Council practice (when it was the Appellate Court in Admiralty causes) 
was to make no order as to costs where the appellant had succeeded in an 
appeal as to the amount of salvage given in the Admiralty Court, certainly 
where that amount was reduced on appeal {Tlie Chetah, 1868, L. R 2 P. C. 
205, amount reduced by more than one-half ; The Amerique, 1874, L. R 
6 P. C. 468, a reduction of two-fifths) ; and this is still the practice in 
appeals to the Privy Council from Colonial Vice- Admiralty Courts {The 
De Bay, 1883, 8 App. Cas. 559, a reduction of one-quarter; The Thomas Allen, 
1886, 12 App. Cas. 118, a reduction of more than one-third); and is now 
adropted in the Court of Appeal {The Gipsy Queen, [1895] Prob. 176, a reduc- 
tion of one-third). Where the amount of salvage is increased on appeal, 
the appellant gets his costs ( The City of Berlin, above, amount doubled). 
In damage appeals, where the Admiralty Court has found one ship alone to 
blame, and the Court of Appeal ]>olds both to blame, the settled rule is for 
both ships to bear their own costs both below and above {The Melanesia, 
1880, 43 L. T. 107 ; The Bigsborg Minde, 1883, 8 P. D. 132 ; The Hector, 
Hid, 218; The Margaret, 1884, 9 ibid, 51; The Beryl, ibid. 144); even 
though the appellant ship establishes on appeal that her only fault is that of 
a compulsory pilot ( The Hector, above). Where the Court below holds both 
ships to blame, and on appeal that judgment is affirmed, tke appeal is 
dismissed with costs {The City of Manchester, 1880, 5 P. D. 22\\ The 
J^n/elm, 1884, 9 ibid, 175). Where the Admiralty Court holds one ship 
(or both) to ^lame, and*on appeal the collision is held to be due to inevitable 
actident, the Privy Council piactice was to dismiss the suit without costs 
{The Marpesia, 1872, L. R 4 P. C. 212); but the rule in the Court of 
Appeal is to apply the ordinary rule, that “ the party who is successful 
obtains his costs, and the party who loses pays them^’ and in the absence 
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of special circumstances costs follow the event” {The Condor, 1879, 4 P?I). 
115 ; The Monhseaton, 1889, 14 P. D. 51 ; The Batavier, ihid., 15 iMd. 37). 

In appeals to the Admiralty Division from inferior Courts, such as 
County Courts or tribunals holding investigations into the conduct of 
masters or niariners, costs usually follow the event, though the Court has 
full discretion as to them. As regards County Courts, the County Courts 
Admiralty Act, 1868 (s. 30), provides that when an appellant is unsuccess- 
ful on an appeal he shall pay the costs of appeal, unless the appellate 
Court otherwise directs. As regards other tribunals which have cancelled 
or suspended the certificate of a master or mariner, if the action of the 
Court l)el()w proceed on the invitation of the Board of Trade, which appears 
on the appeal, and the master or mariner is successful on an appeal, costs 
may be given against the Board of Trade {llw Arizona, 1880, 5 P D. 123 ; 
The Famenoth, 1882, 7 P. D. 207) ; if the appellant fails, the appeal will be 
dismissed with costs {The Golden Sea, 1882, 7 P. D. 194); and if the appeal 
is partly successful, both parties may be left to bear their owm costs (The 
Kestrel, 1881, 6 P. D. 182, where the decision of the Court below was 
affirmed, but the time of suspension of the appellants certificate was 
shortened). 

References, — Tlie costs of references are in the discretion of the Court, 
and do not necessarily follow the event of the action {The Consent, 1880, 
5 P. D. 77, where the owners of a ship and the owners of cargo on board her 
sued another ship for collision, and both were held to blame, the Court gave 
the cargo owners the (*x)sts of tlie reference; The Savernake,ihid, 167, where 
both ships were to blame, and one was given the costs of the reference). 

If the regi.strar makes no report as to costs, they must be moved for 
{The Mary, 1882, 7 P. D, 201). 

In damage causes the usual method for the exercise of the Court’s 
discretion is this : a claimant is usually allowed his costs of the reference 
if not more than one-fourth has been struck off his claim or counter-claim ; 
if more than one-fourth, and less than one-third, lias been struck off* the 
claim, each party bears his own costs ; if one-third has been struck off, the 
claimant pays the other party’s costs {The Empress Eugenu, 1860, Lush. 
138); but there is no hard-and-fast rule, and “since the judge of the 
Admiralty Court must exercise his discretion in every case, it is wrong to 
say that there is any rule by which he can be bound ” (Brett, M. K, 'The 
Frkdeherg, 1885, 10 P D. 112, where more than one-third of the plaintifU’s 
claim had been struck off*, and both sides had to bear their owm costs of the 
reference). This rule of practice never applied to bottomry or master’s 
wages references. 

Where objection is made to the registrar’s report to the Court, if the 
objection be upheld, the Court generally allows the objecting party his 
costs (7’Ae Black Prince, 1862, Lush. 577); but not if several of his objections 
except one are overruled {The Hche, 1847, 2 liob. W. 530, each party bear- 
ing his own costs). If the report is confirmed, the costs follow the event, 
except where the objections raise questions of difficulty deserving of the 
attention of •the Court, when each party will bear his own costs {The Clyde, 
Swa. Ad. 23). 

[^Authorities, — See Williams and Bruce, Admiralty Practwe\ Eoscoe, 
ihidi] •' 

# ® * • 

IV. Costs in the Court of Appeal. 

In the Couft of Appeal the general rule is that the successful party is 
entitled to his costs {Memorandum, 1875, 1 Ch. D. 41 ; The Batavier, 1889, 
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‘ l^P. D. 37). This is so in Admiralty appeals {The Batavicr), Palatine 
appeals v. WeMy, W. N., 1876, 230), and appeals from County 

Courts ill bankruptcy {Ex parte Mastere, 1875, 1 Ch. D. 113). But the 
Court has full discretion over the cost of any appeal, and can make such 
order as to the whole or any part of such costs as may be just (Order 58, 
r. 4; Judicature Act, 1890, s. 5). Hence it will in a proper case refuse 
costs to the successful party. Thus an appellant was deprived of his costs 
where he succeeded on a point not raised in the Court below {Humy v. 
Horne-Payne, 1878, 8 Ch. 1). 670 ; Dye v. Dye, 1884, 13 Q. B. D. 147), or 
on fresh evidence {Arnofs case, 1887, 36 Ch. I). 702 ; Chard v. Jervis, 1882, 
9 Q. B. D. 178 ; Ex parte Hauxwell, 1883, 23 Ch. D. 626), or on a mere 
point of law, having failed in proving allegations of fraud {Ex parte Cooper, 
In re Baum, 1878, 10 Ch. D. 313). 

Where the appellants were innocent persons who had used due diligence, 
but had been made tlie victims of a forgery, their appeal was dismissed 
without costs {Cooper v. Vesey, 1882, 20 Ch. 1). 611). But the mere omission 
by a respondent to inform the other side that he has a preliminary objec- 
tion (which proves fatal) to the appeal, is not a sullicient rep:^. ai for de- 
priving him of costs {Ex parte Shead, In re Mundy, 1885, 15 B. D. 338), 
though this has been done in some instances {In re Simght, 1884, 13 Q. B. D. 
42; Ex parte IJkasc, 1884, 14 Q. B. D. 123; In rc Blyth and Young, 1880, 
13 Ch. D. 416). 

A party serveil with notice of an appeal is prlmd facie entitled to 
attend the hearing, and, if the ap])cal fails, to be paid his costs ; but not 
where his attendance is obviously unnecessary and useless {Ex parte 
Webster, 1882, 22 Ch. D. 136 ; see, however, In re New Callao, ibid, 484). 

If a respondent desires to contend on the hearing of the appeal that the 
decision below should be varied, he should give notice of his intention to 
the appellant; his omission to give such a notice will ))e ground in tlie 
discretion of the Court of Ap})eal for an adjournment, or for a special order 
as to costs (Order 58, rr, 6, 7). A resi)ondeiit who lias given such a notice 
is in the same position as to costs as if he liad presented a crcjss appeal 
{Harrison v. Cornwall Minerals Ihry. Co,, 1881, 18 Ch. D. 334; liobinson v. 
Drakes, 1883, 23 Ch. D. 98). If one of two respondents gives such a notice 
and fails, the costs will in a ])roper case be apportioned {ibid,), 

. Where an ap])cal has been abandoned, it will, on the a])])lication of the 
rei^pondent, be dismissed tlu’mgh not set A(mi\ {Charlto7i \ . Charlton, 1881, 
16 Ch. D. 273), but notice of the a])plication must.be given to the appellant 
{Ormerod v. Bleasdalc, 1886, 54 L. T. 343); and ];ayment of the costs should 
be demanded before the application is made {Griffin . \\ Allen, 1879, 11 
Ch. D. 913). 

The costs of an apjjeal will include the costs of sliorthand notes of the 
judgment of the Court below, and there is no need therefore for a success- 
ful appellant to ask for them {In re Medland, 1889, 41 Ch. D. 476; 
Humphery v. Su^nner, 1886, 55 L. T. 649; In re Morgan, 1887, 35 Ch. D. 
492 ; Pilling v. Joint Stoek Institute Ld,, 1895, 73 L. T. o70 ; but see Andrew 

V. Moekford, 1896, 12 T. L. K. 175). • 

The costs of shorthand notes of the evidence below are only allowed 
where a very special case is made for allowing them {In re Duchess of West’- 
minster Co,, 1878, 10 Ch. D. 307; Vernon v. Vestry of St, James, West- 
minster, 188(J, 16 Ch.® D. p. 473), and an application for their allowance 
ought to be made when judgment is delivered {Olasier v. Bolls, 1889, 38 

W. E. p. 116). 

Any party printing evidence for the purpose of jjn appeal without an 
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order of the Court below or the Court of Appeal, pays the costs 
unless otherwise ordered (Order 68, r. 12). • 

Costs when a Neto Trial is ordered, — The costs of the first trial abide 
the event of the second, unless any special order be made when the new 
trial is granted or at the second trial {Green v. Wright, 1877, 2 G. P. D. 
354; Field v. Greai Northern Rwy, Co., 1878, 3 Ex. D. 261). And by " the 
event” of the second trial is meant the result of that trial as to costs 
{Brotherton v. Metropolitan District Rwy. Joint Committee, [1894] 1 Q, B. 
666 ). 

[Authorities. — See list of authorities appended to I. and II., supra, pp. 
474, 481.] 

V. Costs in the House of Lords, and the Privy Council. 

On an appeal to the House of Lords the House has full power to deal both 
with the costs of the appeal and also with the costs below (Den. and Scott, 
House of Lords Practice, p. 142 ; Guardians of West Ham v. Churchwardens, 
etc., of St. Matthew, Bethnal Green, [1896] App. Cas. 477). The general rule 
is that they follow the event ; consequently the appellant, if successful, will 
have his costs, including the costs of the appeal {Bowes v, Shand, 1877, 2 
App. Cas. pp. 472, 485) ; while, if the appeal fails, the dismissal will be with 
costs {Stewart v. Menzies, 1841, 8 Cl. & Fin. 309 ; Aaron's Beefs Lipiited v, 
Twiss, [1896] App. Cas. 273). If the House is equally divided the 
practical effect is that the appeal fails, but without any order being made as 
to costs (see Pryce v. Monmouthshire Canal and Railway Co., 1879, 4 
App. Cas. 197, 219, where the practice is explained by Earl Cairns, L.C.). 
Under special circumstances, however, e.g. where the successful party has 
been guilty of misconduct {Singer Manufacturing Co. v. Loog, 1882, 8 App. 
Cas. 15), or of conduct which rendered litigation necessary {Paterson v. 
Provost of St. Andrews, 1881, 6 App. Cas. 833), or where there is great 
difference of opinion in the House {Dublin Railway Co. v. Slattery, 1878, 3 
App. Cas. 1155), or the case is one of considerable hardship {Maddison v. 
AMerson, 1883, 8 App. Cas. 467), or the appellant has succeeded on one point 
only out of many, the others being abandoned at the hearing {Elliot v. Lord 
Bolcehy, 1881, 7 App. Cas. 43), the successful party may be deprived of his 
costs either wholly or in part. Where there is a fund or estate in litigation, 
the costs of an unsuccessful appellant may be allowed out of such fund*or 
estate {Prendergast v. Prendergast, 1850, 3 H. L. 195, 225 ; and see Charier 
V. Charter, 1874, L. R 7 H. L. 364; Singleton v. Tomlinson, 1878, 3 App. 
Cas. 404). 

Where the judgment appealed from is partly affirmed and partly 
reversed, the practice is to give no costs of the appeal {Torre v. Browne, 1855, 
5 H. L. 555); but if it is substantially affirmed and varied only in its details, 
the appeal will be dismissed with costs ( Wallace v. Patton, 1846, 12 CL & Fin. 
491). 

As to the security required on an appeal to the House of Lords, see 
Security for Costs, and references in article Appeals, vol. i. p. 272. 

Costs indhe Privy Council. — On an appeal to the judicial committee of 
the Privy Council, the committee has full power over the costs of the 
appeal and also over the costs in the Court below (6 & 7 Viet. c. 38, s. 12). 
A successful appellant will be entitled to receiVe his copts from the 
respondent, unless the committee otherwise ordefs (Order in Council, 
June 13, 1853); but it is usual to ask for the costs at the hearing 
{Lindo V. Barrett, 1856, 9 Moo. P. C. C. 456). So, too, if the appeal fails, it 
is generally dismissed with costs. A successful appdlant may, however, be 
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d^riycd of his costs for any sufficient reason, where he has been guilty 
of misconduct, or his proceedings have been dilatory or vexatious, or he has 
put his opponent to needless expense, or has made exorbitant claims 
(Macph. Frivy Council Practice^ p. 266). So the committee sometimes decline 
to allow costs against an unsuccessful appellant where they consider the 
case one in which it was proper to take their opinion, or where there was a 
difference of opinion in the Court below {ibid, p. 258). In a proper case 
the costs of all parties will be allowed out of the estate. 

[Authorities, — Denison and Scott, House of Lords Practice, 1878 ; Mac- 
pherson. Privy Council Practice, 3rd ed.] 


VI. Costs in Lunacy. 

The costs of all proceedings for the purpose of ascertaining whether a 
person is lunatic (as to which, see secs. 90 and 116 of the Lunacy Act, 
1890, and article Lunacy), and of all proceedings in the matter of a lunatic, 
are in the discretion of “ the Judge in Lunacy ” (a term which includes the 
Master in Lunacy for the purpose of proceedings .with which he is com* 
petent to deal), and may be ordered to be paid by the lunate: or alleged 
lunatic, or charged upon and paid out of the estate or such part thereof as 
the judge thinks fit ; and in the case of the death of the lunatic or alleged 
lunatic, an order may be made within six years next after the right to 
recover the costs has accrued (as to meaning of “accrued,” see In re 
OuTfiming, 1860, 2 De G., F. & J. 376, and Wilkinson v. Wilkinson, 1851, 
22 L. J. Cli. 155). and every such order is to have “ the effect of an order of 
the High Court” (s. 109, Lunacy Act, 1890). In the exercise of the discre- 
tion conferred by this section, the judge is entitled and bound to look at the 
circumstances of each case, and no general rules or canons fettering the 
discretion of the Court have been or will be laid down. But the following 
considerations (cp. the judgments of Lindley, L.J., in In re Cathcart, [1892] 

1 Ch. at pp. 558 and 561, and Lord Halsbury, L.C., S. C., [1893] 1 Ch.^at p. 
471) will be kept in view : (1) The reason for believing in the insanity of 
the alleged lunatic ; (2) the reasons for believing the object of the propo^d 
proceedings to be not only insane but incapable of managing himself or his 
affairs ; (3) the reasons for instituting any proceedings assuming the 
to be insane and incapable of managing himself and his affairs; (4) the 
relationship of the petitioner to the alleged lunatic, and the petitioner s 
objects and conduct ; (5) the amount and propriety of the costs incur^. 
Lord Justice Lindley added to the foregoing “ the respective means ot the 
parties.” But Lord Halsbury, in delivering the judgment of the Court ot 
Appeal, said that he could not concur in considering this as a topic that 
ought to enter into the question. Keeping these rules in view, we may now 
consider the different modes in which the Court has exercised its discretion 
under sec. 109 of the Lunacy Act, 1890, in inquisitions. 

Petitioner's Costs, — (a) The ^petitioner may he allowed all his j^^er costs, 
charges, and expe'nses in connection with the comTnission, and aUo of e aj^ % 
cation for costs, out of the estate. This is the course generally 
the object of the commission is found lunatic, and t^he T'® 

bond fide and for his benefit (cp. Ex parte Price, 1751, 2 Yes. at p. 407^, /wr« 
Hart, 1862, 21 L. J. Ch. 810). In some cases, such costs have 
as necessaries supplied to the lunatic Tf^ntioor , » 

B«iv.326j trentZmy. » 18414 Y. & 0.0. 171; 

1760, Amb. 102; Chester v. Bol/e, 1853, 4 De . ^ 

Mart, 1854, Kay. 607 ; In re Means, 1879, 10 Ch. D. 662. “J™® 

may be adopted even where the inquiry results in a verdict that t 
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was of sound mind, if the petition was presented bond fide^ afid tne 
petitioner believed, and had fair reason for believing, that the alle^d 
lunatic was of unsound mind at the time of presenting it. (b) Each •party 
may he left to pay his own costs. This course was taken in In re Windham 
(1862, 31 L. J. Ch. 720), although the Court held the case to be a proper one 
for inquiry. But this decision appears to have been influenced by doubt in 
the minds of the judges as to whether they had power to give the 
petitioners their costs ; and it is conceived that, in a similar case now, such 
costs would, in whole or in part, be given. Each party may, however, be 
left to pay his own costs even where reasonable ground for an inquiry 
existed, if the petitioner instituted proceedings not of his owui accord but at 
the instance of a solicitor {In re E, S,, 1876, 4 Ch. D. 301 ; but contrast this 
case with l7i re 6', 1874, L E. 10 Ch. 75). (c) The petitioner may he not 
only left to pay his own costSy hut ord.ercd to pay those of the alleged lunatic. 
This alternative may be adopted where the petitioner is guilty of mis- 
conduct in regard to either the alleged lunatic or the inquiry {In re Anon,^ 
1740, 2 Atk. 52), or where the petition is unnecessary and vexatious {In rc 
ClarCy 1846, 3 Jo. & Lat. 571), or where the proceedings are taken for the 
petitioner’s benefit, c.g. to enable him to complete a transaction arrested by 
the alleged lunacy {Ex parte Tutmy 1814, 3 Ves. & Bea. 149). (d) Hie 
petitioner may he alloimd such a proportion of his costs as the Court tl^hiJis ft 
out of the alleged lunatic's estate. This aiternative may be taken where 
either the petitioner — while justified in instituting proceedings — has placed 
himself in a hostile attitude towards the alleged lunatic, or there has been 
no attempt on his part to keep down expense. In such cases the Court 
may not only limit tlie amount of the costs lie is to recover, but direct them 
to be taxed as between party and party, and not as between solicitor and 
client, or upon the principle adopted in the Chancery Division, where costs 
come out of the estate {In re Vathcarty [1892] 1 Ch. 549,564; affirmed, 
[1893] 1 Ch. 466). 

Alleged Lunatic's Costs. — The costs incurred by the alleged lunatic in 
opposing ail inquisition will generally be allowed out of the estate {In rc 
Knight, 1832, Shelford’s Lunacy, 133, 134; In re Taylor, 1841, ihid.; In rc 
Norris, ibid.). As the alleged lunatic has a right to employ a solicitor to 
defend him at an inquiry, the costs jiroperly so incurred are a debt due from 
the lunatic to the? solicitor {Williams \. Wentworth, supr(i),n\iA. the Court 
may sanction the i)aynient of a sum of money to the alleged lunatic’s 
solicitor for the })urp()se of preparing his defence to an inquiry (In rc 
Bullock, 1886, 35 W. E. 109), and such costs will be allowed as between 
solicitor and client on tlie scale allowed for work and labour of a similar 
character in the Cliancery Division (Eules in Lunacy, 1892, r. 112), unless 
the Court sees that there was something unfair or frivolous or needlessly 
litigious in the proceedings ( We 7 iUm'th v. Tuhh, supra ; Field v. Tamer, 1855, 
3 W. E. 469). No allowance will be made for refreshments during inquisi- 
tions (E. L., 1892, r. 113). 

Costs of Third Parties, — Third parties attending an inquiry, by leave of 
the Court, have sometimes been allowed their costs out of the estate {In re 
Portsmouth, 1823, Shelf. Lun. 134). If third parties vexatiously oppose the 
grant of a commission which is absolutely necessary for the protection of 
the lunatic, the Court may compel them to pay the costs incig:red by such 
opposition {In re Smith, 1826, 1 Euss. 348 ; Ei re Ge&ige Armstrong & Smis, 
[1896] 1 Ch. 536). A solicitor who reasonably and in good faith, believing 
a client to be of sound mind, institutes proceedings on his behalf, and 
obtains an order for lym on an. ex parte application, without disclosing the 
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fafik a petition in lunacy is pending against him, is not guilty of such 
profMsioial misconduct as to make him liable for the costs on its being 
discharged (In re Georye Armstrong & Sons, supra : but see Geilinqer v. Gibbs, 
[1897] 1 Ch. 479). ^ j > 

Mutatis mutandisy the rules above stated as to the considerations 
governing the exercise by the Court of its discretion under sec. 109, and the 
inodes in which such discretion may be exercised, apply to traverse and 
supersedeas (as to which, see article Lunacy). 

The words “all proceedings in the matter of a lunatic” in sec. 109, 
include attendances on the Master, on appointment of committees, 
the bringing in of proposals, etc. Charges and expenses of this description 
are not, however, allowed, except to committees of the estate or person, 
unless under special circumstances the judge or ]\Iaster directs them to be 
so allowed (R. L., 1892, r. 114). Costs in lunacy are taxed by and under 
the direction of tlie Master (r. 114), and, subject to the Rules in Lunacy, 
the Rules of the Supreme Court for the time being in force as to costs apply 
(r. 110). As to procedure on taxation of costs, see r. 115, R. L., 1892. 
Pajmieut of costs may be enforced by siibpama (2 Dan. Ck iV. ■. ::u2), or by 
writ of or elegit (ihul), or by committal under tlie DeVf ors Act, 1869 

{Hewitson v. Skcrwiiiy 1870, L. R. 10 Eq. 58). An appeal lies to the (\)urt 
of Appeal without leave against any order under sec. 109 {In re Cathcarty 
[1893] *1 Ch. 466). As to procedure when a lunatic dies before his pro- 
perty has been brought under the control of tlie Court, see In re Fopha^iiy 
1881, 29 W. R. 403. An order may be made for the payment of costs out 
of capital where the allowance for maintenance has been settled {In re 
Knighty 1832, Shelf. Lun, 133n. (r); Stcdnmn v. Ilarty 1854, Kay, 607). 
Where costs have been ordered to be paid out of the estate, the application 
for taxation and payment should be made in the lunacy, and the Judge in 
Lunacy may restrain proceedings in other Courts {Jones v. BywateVy 1832, 2 
Tyrw. 402 ; In re Weavery 1837, 2 Myl. & Cr. 441), and other ’Courts will 
take judicial notice of the fact {Stcdman v. Harty supra). As to (1) recovery 
of expenses in connection with paujier lunatics, see article Asylums, vol. i. p. 
390 ; (2) costs of habeas corpus for release of lunatic, see ibid, at p. 380 ; (3) of 
judicial dissolution of jiartnership on the ground of insanity, see Jones v. Wchhy 
1855, 1 Kay & J. 765 ; (4) of propounding will or resisting proViate, see p. 481. 
T|ie J udge in Lunacy may order the costs of and incident to the obtaining or 
caiTyiiig into effect of vesting orders to be paid out of the land or personal 
estate or income thereof, or as he thinks ht (s. 342, Lunacy Act, 1890). 
For the cases under tliis section, see Lewiu on TrustSy 9th ed., p. 1177 n. {h), 
and Wood Renton on 461,462. As to the scale fee for costs in the 

case of a lease at rack-rent of a lunatic’s property, see In rc M'Garely [1897] 
1 Ch. 400. 

{Authorities.--On the whole subject of costs in lunacy, see Elmer on 
Lunacy y 1892; Pope on Lunacy y 1892; Archbold, Lunacy, 1894; Wood 
Renton on Lunacy , 1896 ; Johnson on Bills of Costs, 1897.] 

VIL Appeals fok Costs. ^ 

By sec. 49 of the Judicature Act, 1873, 36 & 37 Viet. c. 66, no order 
made by the High Court of Justice, or any judge thereof, as to costs only, 
which by law are left to the discretion of the Court, is subject to any 
appeal, exce{)t by lea¥e of th% Court or judge making such order. 

The Act applies to divorce appeals {Russell v. Russell, [1892] Prob. 152 ; 
Butkr V. Butler, 1890, 15 P. D. 126), mi to an order ^f a judge at 
chambers as to costs in an interpleader issue {Har^uwnt v. Foster, 1881, 
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8 Q. B. D. 82), l)ut not to an order as to costs made hj a Mastesr in %e 
Queen’s Bench Division or a district registrar {Foster v. Edwards^ 18^0, 
48 L. J. Q. B. 767). 

It often happens, however, that a decision which in form afiTects costs 
only, is really a decision on the merits of the case, or on some matter of 
principle, or implies that one of the parties has been guilty of misconduct. 
In these cases an appeal is allowed; e.g, where a trustee {Cotterdl v. 
Stratton, 1872, L. E. 8 Ch. 296 ; In re Chenmll, 1878, 8 Ch. D. 492 ; 
Turner v. Hancock, 1882, 20 Ch. D. 303; In re IsacLc, [1897] 1 Ch. 261), 
or mortgagee (Cotterell v. Stratton, supra; Charles v. Jones, 1886, 33 Ch. D. 
80, explained in In re Beddoe, [1893] 1 Ch. 665)j or an official liquidator 
{In re Silver Valley Mines, 1882, 21 Ch. D. 381) is refused costs. So 
where a solicitor is ordered to pay costs* personally {In re Bradford, 1883, 
16 Q. B. D. 635). " Where the judge’s jurisdiction over costs depends upon 
the existence of some breach of an injunction, or misconduct, it seems to me 
that an appeal lies against his finding that there has been a breach of the 
injunction or misconduct, even although he only inflicts costs. Such a 
case is not, I think, within Order 65, r. 1. It really is an appeal 
against the finding by means of which the judge clothes himself with the 
jurisdiction to inflict costs” (per Bowen, L.J., in Stevens v. Metropolitan 
District liwy. Co., 1885, 29 Ch. D. at p. 73; and see Witt v. Corcorai^, 1876, 
2 Ch. D. 69 ; In re Bradford, supra). Thus, if at the trial the Court simply 
orders the defendant to pay the costs of the action, an appeal will lie ; for 
such an order could not have been made without in effect deciding that the 
plaintiff* had a good cause of action, and that is therefore the real question 
involved in the appeal {Dicks v. Yates, 1881, 18 Ch. D. 76). 

If an appeal fails on the merits, the judgment or order will not be 
varied as to costs, for this would practically be allowing an appeal for costs 
only {Harpliam v. Shackloch, 1881, 19 Ch. D. p. 215). Even when leave to 
appeal has been given, the Court of Appeal (as in other cases of discretion) 
will not interfere with the decision of the judge below, unless lie has gone 
manifestly wrong {Gilbert v. Hudlestone, 1885, 28 Ch. D. 549 ; Young v. 
Thomas, [1892] 2 Ch. 134). 

If a judge who has tried an action in the Queen’s Bench Division with 
a jury makes a special order under Order 65, r. 1, depriving the 
successful party of costs, an appeal lies on the question whether any 
good cause existed, enabling him to make such an order. For this is not 
an appeal as to costs, but as to his jurisdiction to make an order affecting 
the costs {Jones v. Curling, 1884, 13 Q. B. D. 262 ; Huxley v. West London 
Extension Rwy. Co., 1889, 14 App. Cas. 26). 

. [Authointies. — See lists appended to divisions I., II., IV., V., suyra, 
pp. 474, 481, 506, 507.] 

VIII. Costs in Infekiob Courts. 

1. Costs in City and Borough Courts. — A rule similar to Order 65, r. 1, 
prevails in the Mayor’s Court of London (see the rules of that Court 
made in 1892, Order 8, r. 1), liverpool Court of Passage {King v. 
Hawkesumth, 1879, 4 Q. B. D. 371), in the Salford Hundred Court of 
Eecord {Turner v. Heyland, 1879, 4 C. P. D. 432), and in most of the 
Borough Courts. But if any action is brought in a ‘^Borough Court which 
could have been brought in a County Court/* and thfe verdict^recovered»is 
for a less sum than £10, the plaintiff cannot recover a greater amount of 
costs than he «vould ha^e been allowed if the action had been brought in a 
County Court (County Courts Act, 1888, s. 117)., And the judge of the 
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Bd^ougli Court has no power to certify that there was sufficient reason for 
brjn^g the action in his Court, unless possibly such a power is conferred 
on him by some special Act relating to his Court. There are special Acts 
governing the procedure of the Mayor’s Court of London, the Liverpool 
Court of Passage, the Salford Hundr^ Court of Record, and the Court of 
the Chancellor of the University of Oxford. 

2. Costs in the County Court — The judge of a County Court has full 
discretion over the costs of the action, whether the action be tried with a 
jury or not ; he is not restricted by any provision as to “ good cause.” In 
the absence of any direction by the judge, the costs will follow the event. 
Application should, however, be made to him as soon as he has delivered 
judgment for any special items, such as a fee to counsel for advising on 
evidence, an extra fee to counsel on his brief, or special allowances to 
expert or scientific witnesses. But the judge has not the same unfettered 
power to decide on what scale the costs which he awards shall be taxed. 
There are clear and precise rules in the County Court as to the scale 
according to which the costs are to be taxed ; and no variation is, as a rule, 
allowed from the method thus prescribed, unless the judge r ertifies in 
writing that the action involved some novel or diflicult poini of law, or 
that the question litigated was of importance to some class or body* of 
persons, or of general or public interest (County Courts Act, 1888, s. 119). 
But seff^County Court Orders, 50 a, rr. 9 and 14. 

3. Costs of a Remitted Action. — If an action be commenced in the 
High Court, and subsequently remitted to a County Court, under either sec. 
65 or sec. 66 of the County Courts Act, 1888, “the action and all proceed- 
ings therein shall be tried and taken in such Court as if the action had 
originally been commenced therein,” It follows that the High Court has 
no jurisdiction to make any order as to the costs of such an action {Moody 
V. Steward, 1870, L. R. 6 Ex. 35 ; Harris & Sons v. Judge, [1892] 2 Q. B. 
565) ; and that the power of the County Court judge over costs is regulated 
by sec. 113 of the County Courts Act, 1888, and not by the Rules of the 
Supreme Court, that is to say, he has absolute discretion over the costs of 
the action, whether it be tried by a jury or not. In the absence of any 
special direction, the costs will follow the event; the costs of the pro- 
ceedings in the High Court will be allowed according to the scale in use 
ii^the High Court; the costs incurred since the order to remit, according 
tobthe County Court scale. ' 

4. Costs in the Sheriff's Court — It has now been decided by the Court 
of Appeal that the assessment of damages by a jury before an under- 
sheriffi, upon a writ of inquiry issuing out of the High Court, is the trial 
of a cause, matter, or issue in the High Court ( William Radam's Microbe 
Killer Co. Ltd. Leather, [1892] 1 Q. B. 85). Under the County Courts 
Act, 1867 (30 & 31 Viet. c. 142), it was decided that an under-sheriff 
executing such a writ was a “ judge,” and had power to certify for costs as 
required by that Act {Craven v. Smith, 1869, L. R. 4 Ex. 146) ; although, 
of course, he is not “a judge of the High Court” within sec. 116 of the 
County Courts Act, 1888 {Cox v. Hill, 1892, 67 L. T. 26). Hqjice it would 
seem to follow that, in all cases outside the scope of sec. 116, the under- 
sheriff presiding over such an assessment of damages by a jury was*“ the 
judge • by whom such faction, cause, matter, or issue is tried within the 
mq^ning of •Order r. 1„ and had therefore power for good cause 
to deprive the plaintiff of his costs. If so, the decision of l^ield, J., at 
chambers, in v. Howarth, W. N., 1884, p. 99, is no longqf law. 

[Authorities. — See Annual Rractioe ; Annual County Court Fractxce.j 



512 


COSTS 


IX. Costs in Criminal Proceedings. 

f) 

At common law no provision existed empowering any Court to direct 
the payment, either out of public funds or by the parties, of the costs of 
any prosecution for a criminal offence. 

The right to indemnity for costs in criminal cases rests wholly on 
the legislation to be now described ; and it is to be noted that, from the 
nature of the proceedings, which are in support of public justice and for the 
protection of the public peace, provision is, to a large extent, made for 
rlefraying the costs of a prosecution and, to some extent, of the defence 
out of public funds, instead of applying the ordinary provisions of civil 
[iroceedings fis to party and party costs. 

1. Summary Proceedings, — In all proceedings for offences governed 
]>y tlie Summary Jurisdiction Acts, the Court of summary jurisdiction 
which tries the case has power in its absolute discretion to order an 
unsuccessful informant or defendant to pay the costs of the successful party 
(11 & 12 Viet. c. 43, 8. 18). This power extends to proceedings to obtain 
an order for sureties of the peace (42 & 43 Viet. c. 49, s. 25), and also to 
proceedings on complaint of a civil or only quasi-criminal character (see CoM- 
.J’LAINT), but not to summary trials for indictable offences (same Act, s. 28). 

The costs may include the expenses of witnesses as well as the fee to 
his solicitor or counsel (if reasonably necessary), and the Court fees/and the 
constable’s fees. The amount must he ascertained and fixed by the justices 
themselves (Selhvood v. Mount, 1841, 1 Q. B. 726), and must l)e specified in the 
conviction or order of dismissal. There is no statutory scale of costs ; but in 
settling them it is usual to have reference to tliose provided for indictable 
offences by the Secretary of State’s Orders (Stat. llules and Orders, Eevised, 
vol. ii. p. 589 ; St. E. & 0., 1895, p. 105 ; St. E. & ()., 1896, p. 85). Nor is 
there any general statutory limit to the amount to be awarded. The highest 
order known is £300, in a long prosecution for a nuisance by brick-burning 
{Bird v. Kensington Vestry, [1895] 1 Q. B. 512). But where, on summary 
conviction, a fine of less than 5s. is awarded, the informant is not entitled 
to any costs, except under an express order of justices ; but the informant 
is to have his Court fees remitted, and may get an order to have the whole 
or part of the fine applied towards his costs (42 & 43 Viet. c. 49, s. 8). In 
the view of the Home Office {Glens Summary Jurisdiction Acts, 6th ed., G^ll 
and Douglas, p. 123), orders for costs under this section should bemadeoi^ly 
for special reasons. 

Where a charge is proved, but is dismissed as trifling, the Court may 
order the defendant to pay such costs as seem reasonable (42 & 43 Viet, 
c. 49, s. 16). 

Enforcement — The costs awarded on a conviction are part of the sum 
adjudged to be paid by the conviction (42 & 43 Viet. c. 49, s. 49), and are 
recoverable in the same way as any penalty adjudged by the conviction to 
be paid or recovered ; or if no penalty is adjudged, then by distress and sale 
of the goods of the person against whom the costs are awarded, or in default 
of distress hf imprisonment for not over a month, unless the costs are sooner 
paid (11 & 12 Viet, c, 43, ss. 18, 24). Costs awarded on dismissal of an 
information are recoverable summarily as a civil debt (42 & 43 Viet, 
c. 49, 8. 47 ; Ex parte Boater, [1893] 2 Q. B. 146, amd see Complaint), and 
leviable by distress against the prosecutor (IJ & 12oVict. c. 43, s. 26),])ut 
not enforceable by imprisonment. 

These geqpral provisions extend to prosecutions under Inland Eeveiiue 
or Customs Acts (42 & 43 Viet. c. 49, ♦s. 53). 
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• Besides these provisions, there are certain special provisions as to 
obtain summary proceedings, which are not in strictness of a criminal 
character. In bastardy cases the Court can grant costs on making an onler, 
but not on dismissing a summons (£, v. Maciwn, 1849, 15 Q. B. 78; 
35 & 36 Viet. c. 65, s. 4; 42 & 43 Viet. c. 49, s. 54). 

Under the Summary Jurisdiction Married Women Act, 189(), the 
justices, and they only, have power to make onlers as to the costs of 
proceedings before them (58 & 59 Viet. c. 39, s. 5 (d ) ; Calc v. [1897] 
1 Q. B. 418), and the ordinary remedies of married women as to the costs 
of matrimonial suits against or by their husbands do not apply. The 
costs in appeals under the Act are not regulated by the practice of the 
Crown Office, but by tliat of the Matrimoniai Court (Eai'ii^haw v. Earmhaw^ 
[1896] Prob. 160). 

Payment out of Puhlic Funth , — Costs incurred in summary prosecutions, 
are payable by statute out of public funds in certain cases, r.//. on jirosecu- 
tions by guardians of parents for desertion of or neglect to maintain their- 
families (7 & 8 Viet. c. 101, s. 59 ; 28 & 29 Viet. c. 79, .8. 9), and a cAse of 
summary prosecution for iiidictalde offences (42 & 43 Viet. 49, s. 28) ; 
and it may be taken as a general rule that where a local authority is 
authorised to institute a summary j»roceeding it is also expressly or impliedly 
authorised to charge the cost to its corporate funds. 

Appeals to Quarter Sessions . — The costs of appeals to Quarter Sessions for 
simimiry convictions or orders arc now regulated by sect. 27 of the Summary 
Jurisdiction Act, 1848, and by sec. 2>1 (5) of tlie Summary Jurisdiction Act, 
1879, whicdi permits a Court of Ciuarter Sessions to make such order as 
it thinks just as to the costs of an appeal from a summary conviction or 
order. The order directs their payment to the clerk of the* peace within a 
certain time (11 & 12 Viet. c. 43, s. 27), and he pays them over to the person 
entitled. If they are not paid within the time limited, and the person ordered 
to pay is not under recognisance, the clerk of the peace, on ajjplication by or 
on behalf of the person entitled to the costs, and for a fee of one shilling, 
grants a certificate of non-payment, on production of whicli to any just ice for 
the same jurisdiction he can enforce this by warrant of distress. Where 
costs are ordered against an appellant who is under recognisance, the order 
is enforced, if necessary, by forfeiture and estreat of the recognisance. See 
lljECOGNiSANCE. The Act of 1848 superseded all inconsistent jjrovisions as 
to, such costs in prior Acts (R. v. Helliery 1851, 17 Q. B. 229), but did not 
affect poor rate appeals {R. v. Huntley ^ 1854, 3 El. & Bl. 172). 

Only part of Baines’ Act (12 & 13 Viet. c. 45) applies in appeals against 
summary convictions (see s. 2, and 47 & 48 Viet. c. 43, s. 4). The portions 
relating to costs are ap])licable to all appeals, and incor])orate tlie mode of 
enforcement uiid6r 11 & 12 Viet. c. 43, s. 27, already detailed (see 12 & 13 
Viet. c. 45, s. 5); but an alternative j^rocedure for enforcement is given by 
sec. 18 of 12 & 13 Viet. c. 45. , The costs of criminal proceedings at Quarter 
Sessions otherwise than on indictment are not regulated by statute, except 
as above stated, and in the case of incorrigible rogues ; the expenses of 
whose sentence at Quarter Sessions may by 5 Geo. iv. c. 83, s. % be i)aid out 
of tile local rate. 

2. Indieitohle Offences . — The first statutory authority for payment out of 
public funds of the c©sts of prosecution for felony was 27 Geo. ii. c. 3, 
8. ^ which aitthorised^paymen^, on conviction of fraud or petty larceny or 
other felony, of the costs of prosecution out of the county rate. By 
18 Geo. III. c. 19, 8. 7, this was extended to cases where the accused was 
acquitted, but the prosecution 'svas* properly instituted, xhe same Act 
VOL. III. • , 33 
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provided for the expenses of witnesses attending on reco^s^nce ^or 
subposna. The present practice as to these costs depends on the Grimipal 
Law Act, 1826 (7 Geo. iv. c. 64). Under that Act the Court may direct 
the costs of the prosecution to be paid out of the local rate in the case of 
any felony (7 Geo. iv. c. 64, s. 21 ; an exception was later made as to treason 
felony by 11 & 12 Viet. c. 12, s. 10), and the following misdemeanours : — 

* Assault with intent to commit felony, or * attempt to commit felony, 

* riot, * any misdemeanour for receiving stolen property knowing it to he stolen^ 

* riot, * assault on a peace officer in execution of his duty, or of any person 
acting in his aid, * neglect or breach of duty as a peace officer, * assault in 
pursuance of a ponspirajcy to raise the rate of wages, * knowingly and designedly 
obtaining any property hy false pretences, * wilful and corrupt perjury, or 

* subornation of perjury, or * wilful and indecent exposure of the person 
(8. 23). 

To this list have been added by other legislation many other mis- 
demeanours, namely : — 

Assault on an officer of a workhouse or a relieving officer in the execu- 
tion of his duty (13 & 14 Viet. c. 101, s. 9) ; neglect of duty by or inter- 
ference with a constable in executing the Vagrancy Act, 1824 (5 Geo. iv. 
-c. 83, s. 12 ; * conspiring to commit any felony except treason felony 
(14 & 15 Viet. c. 55, s. 2) ; * conspiring to charge any person with 

felony or to indict any person for felony (14 & 15 Viet. c. 5b, s. 2); 

^unlawful abduction of a girl under sixteen (14 & 15 Viet. c. 55, s. 2); 

^ camai knowledge of a girl between ten and twelve (14 & 15 Viet. 

‘O. 55, s. 2) ; assaulting or offering violence to a person authorised to 
detain him when found committing an indictable offence in the night 
•(14 & 15 Viet. c. 19, 8. 14); indecent assault (48 & 49 Viet. c. 69, s. 18); 
corrupt or illegal practices at a parliamentary or municipal election 
<17 & 18 Viet. c. 102, ss. 10, 13; 46 & 47 Viet. c. 51, s. 53; 47 & 48 
Viet. c. 70, s. 30; 51 & 52 Viet. c. 41, s. 75 ; 57 & 58 Viet. c. 75, s. 48); 
and under the following Acts : — 24 & 25 Viet. c. 94, s. 8 {accessories) ; c. 96, 
s. 121 {larceny, etc.); c. 97, s. 77 {malicious damage); c. 98, s. 54 {forgery, 
etc.); c. 99, s. 42 {coinage offences); c. 100, s. 77 {offences against the person 
except common assault); the Falsification of Accounts Act, 1875 (38 & 39 
Viet. c. 24, 8. 3) ; the Criminal Law Amendment Act, 1885 (48 & 49 Viet, 
c. 69, s. 18); the Official Secrets Act, 1889 (52 & 53 Viet. c. 62, s. 11); l^he 
Public Bodies Corrupt Practices Act, 1889 (52 & 53 Viet. c. 69, s. 5); ^e 
Prevention of Cruelty to Children Act, 1894 (57 & 58 Viet. c. 41, s. 20) ; 
the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60, s. 700); and the 
Larceny Act, 1896 (59 & 60 Viet. c. 52, s. 1 (4)) ; and petty misdemeanours, 
triable on indictment, at the election of the accused (42 & 43 Viet. c. 49, 
s. 17). 

The offences italicised are now either abolished or are dealt with by the 
Consolidation Acts of 1861 or the Criminal Law Amendment Act, 1885. 

The allowance or disallowance of the costs is in all cases in the discretion 
of the Court of trial, except in a prosecution by the Treasury Solicitor for an 
offence agaifist the coin (24 & 25 Viet. c. 99, s. 42) ; and where an order of 
a competent Court has been made for a prosecution for perjury (14 & 15 
Viet. c. 100, 8. 19), or for any offence under the Debtors Act, 1869, or any 
amending Act (including the Bankruptcy Acts of 1883 and 1890), the 
costs are payable out of the local rate, unless thCfCourt specially orjjers 
otherwise (32 & 33 Viet. c. 62, s. 17). 

The costs jtre limited to a reasonable indemnity to the prosecutor and 
witnesses for their ej^pense, trouble, and loss of time in attending the pre- 
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> linftnary inquiry and the grand jury and at the trial, if any. The order for 
payment is made on the application of the prosecutor or the witness, and the 
amount ascertained by the proper officer of the Court in accordance with the 
scale prescribed by the Secretary of State under 14 & 16 Viet. c. 55, ss. 5, 6, 
The regulations on this subject are collected in St. R. & 0., Rev., vol. ii. p. 
589 ; St. R. & 0., 1895, p. 105 ; and St. R. & 0., 1896, p. 85. It is now made 
upon the treasurer of tlie administrative county or borough on the local rate 
whereof the costs are to fall, who must attend personally or by deputy at 
the Court to pay the orders at sight (7 Geo. iv. c. 64, ss. 24, 25, 29 ; 4 & 5 
WilL IV. c. 36, s. 12 ; 51 & 52 Viet. c. 41, s. 67). 

The costs of prosecuting offences in the Admiralty jurisdiction are paid 
in the first instance out of the local rate of the county or borough where 
the trial takes place, but are repaid out of moneys provided by Parliament 
(57 & 58 Viet. c. 60, s. 701). Under the Criminal Law Amendment Act, 
1867, the provisions of 7 Geo. iv. c. 64, as to payment of witnesses for 
the prosecution, were extended to all witnesses for the defence in any 
charge of felony or misdemeanour (except witnesses to character), who 
are called at the preliminary inquiry and bound over to atton-l the trial 
(30 & 31 Viet. c. 35, s. 5). 

The costs of a preliminary inquiry into an indictable offence are thus 
regulated — 

{a) Where the accused is committed for trial for any of the offences 
above specified, the committing justices can grant a certificate of the costs 
of the preliminary inquiry (including the costs of witnesses called by the 
defendant before the justices), upon production whereof the Court of trial 
can order their payment as i)art of tlie costs of prosecution (7 Geo. iv. 
c. 64, s. 22 ; 14 & 15 Viet. c. 55, s. 5 ; 30 & 31 Viet. c. 35, s. 5), 

(6) Where at the end of a preliminary inquiry the justices refuse to 
commit for any offence marked * in tlie above list, they can still certify for 
the costs of the ])reliminary in(j[uiry if the charge was made in good faith, 
and in the case of a felony also upon reasonable and probable grounds. 

Such certificate is sent to Quarter Sessions, and the Court may order 
payment of the amount certified if it is certified by the clerk of the peace as 
correct (29 & 30 Viet. c. 52, continued l)y 59 & 60 Viet. c. 39). This 
power is in strictness limited to the offences marked with a star in the 
abeve list. 

(c) Wliere an indictable offence is tried summarily, the Court of sum- 
mary jurisdiction can certify the costs of the trial to the same extent as if 
it had been a preliminary inquiry, and the certificate has the same effect as 
an order of the Court of trial (42 & 43 Viet. c. 49, ss. 27, 28). 

The local rate put of which these costs are payable is now, in the case of 
an administrative county or a bonmgh which is not a county borough, the 
county rate ; in a county borough, the borough rate ; or in places, if any, 
not subject to either rate, the poor rate (7 Geo. iv. c. 64, ss. 24, 26; 
42 & 43 Viet. c. 49, s. 49; 51 & 52 Viet. c. 41, ss. 35-39). 

There is a concurrent, but it is believed superseded, provision in sec. 169 
of the Municipal Corporations Act, 1882, as to costs in borougllB. ^ere 
cases arising in the county of a city or town are tried in an adjoining 
county (under 38 Geo. iii. c. 52 ; 51 Geo. in. c. 100), the costs of the 
prosecution fall on the* city or town if it be a county borougli. See 
CsKilORARi. frovisioiU^is mads for reimbursing the local rate out of the 
Local Taxation Grants 

Guardians of the poor are also allowed to charge to the •poor rate or 
common fund the expense of certain* prosecutions undertaken by them 
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with respect to children (24 & 25 Viet. c. 100, s. 73; 57 & 68 'V^ct. < 
C.41, s. 21). 

The costs of conveying a defendant to prison are payable by him if ho 
has means (3 Jac. i. c. 10) ; if not, they were paid out of the county or 
borough rate, or in Middlesex out of the poor rate (27 Geo. ii. c. 3, s. 1 ; 
ll & 12 Viet. c. 42, 8. 26) ; but they are now defrayed as part of the main- 
tenance of prisoners in a prison under the rrison Act, 1877. 

Costs jxtyahle hy Defendant — Under the Forfeitures Act, 1870 (33 & 34 
Viet. c. 23, 8. 3), power was given to order payment by a person convicted 
of treason or felony of the whole or part of tlie costs of- his prosecution. 
The payment is enforced either out of any money found on the accused 
when arrested, or in the same w-ay as judgment in a civil action. In the 
case of felony, until the costs are paid by or recovered from the felon, they 
are provided for out of the local rate, with a provision as to reimbursement. 
Similar provision is made (48 & 49 Viet. c. 69, s. 18) as to indecent assault 
and misdemeanour indictable under the Criminal Law Amendment Act, 
1885, and as to assaults generally (24 & 25 Viet. c. 100, ss. 74, 75), in the 
latter case enforceable by impris(»nment on failure to pay the costs. 

On an indictment for nuisance by non -repair of a highway, the 
defendant may be ordered to pay the costs of the prosecution if the defence 
is frivolous and vexatious (5 & 6 Will. iv. c. 50, s. 98). There is also power 
to make a defendant pay costs on indictment for causing a nuisance by 
improper construction or negligent user of certain kinds of furnaces (1 & 2 
Geo. IV. c. 41, ss. 1-3). 

Costs payable hy Proscoidor. — The Court can order a private prosecutor 
to pay the defendant’s costs in the following cases : — 

(1) When a magistrate has refused to commit for trial for an offence 
within the Vexatious Indictments Act, 1859, and the prosecutor is bound 
over under that Act, and tlie defendant is ultimately acquitted (22 & 23 
Viet. c. 19 ; 30 & 31 Viet. c. 35, s. 2) ; 

(2) On an unsuccessful prosecution for a corrupt practice at a parlia- 
mentary or municipal election (17 & 18 Viet. c. 102, s. 12). The costs in 
each case are taxed by the proper officer of the Court of trial, and enforced 
in the same way as a judgment of the High Court. 

Costs of an Didictment for Libel, — In the wise of an indictment by a 
private prosecutor for the publication of a defamatory libel, if judgment 
shall be given for the defendant, he shall be entitled to recover his oosts 
from the prosecutor (6 & 7 Viet. c. 96, s. 8). Such costs must first be taxed 
by the proper officer of the Court before which the said indictment is tried ; 
and this should be done before the next commission of assize issues, if the 
case was tried at the assizes, else the clerk of assize will be functus officio ; 
his taxation cannot be reviewed by the Queen’s Bench Division (i2. v. 
Newhouse, 1853, 22 L. J. Q. B. 127). No special order to tax is necessary 
(-B. V. Sully, 1848, 12 J. P. 536). But unless the indictment has been 
removed into the Queen’s Bench Division, there is no way of issuing 
execution for such costs ; they must be recovered therefore by an ordinary 
action at kiw {Eicliardson v. Willis, 1873, L. R 8 Ex. 69). If the grand 
jury throw out the bill, the Court has, unfortunately, no power to give the 
defendant his costs ; this is a casus omissus in drafting sec. 8 of Lord 
CampbelTs Act {R v. Murry, 1893, 57 J. P. 136). 

So, if a defendant pleads a jinstificatioi^and the issue be found fgp the 
prosecutor, the prosecutor may recover from the defendant the costs which 
he has sustained by reason of such plea, whatever be the result of any other 
issue (6 & 7 Viet. ^ 96, s. 8). But*this section does not apply to Crown 
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prosecutions, or to any proceedings for blasphemous, obscene, or seditious 
libels. And there is no provision enabling a prosecutor to recover the 
general costs of the prosecution. If, however, a fine be imposed on the 
defendant as part of his sentence, the prosecutor may sometimes, by 
memorialising the Treasury, obtain a portion of the fine towards the 
payment of his .costs. 

3. Costs of a Criminal Information — Every criminal information is a 
proceeding in the Queen s Bench Division. But the Buies of the Supreme 
Court do not apply to criminal proceedings on the Crown side of that 
Division (Order 68, r. 1) ; nor does the Judicature Act of 1890 (see sec. 4). 
Hence the former ])ractice remakis unchanged, subject only to the Crown 
Office Buies of 1886. The trial must lake place within one yeiir after issue 
joined ; and if not, or if the prosecutor enters a nolle prosequi, the Court, on 
motion for the same, may award the defendant his costs to the amount of 
the recognisance entered into by tlie prosecutor on filing the information. 
So, too, the Court may on motion award the defendant his costs to the same 
amount, if he be acciuitted, uidess the judge at the trial certifies lhat there 
was reasonable cause for the information (Crown Office Buies, jb86, r. 49). 
But tliis rule does not apply to an information by a private prosecutor for 
the publication of any defamatory libel. If judgment be given for the 
defendant on such an information, he will be entitled to recover from the 
prosecutor the whole of the costs whicli he has sustained by reason of such 
information {ibid, r. 50). And the judge at tlie trial cannot in this case 
deprive the successful defendant of his costs, by certifying tliat there was 
reasonable cause for the information (7J. v. Latimer, 1850, 15 Q. B. 1077 ; 
20 L. J. Q. B. 129). The Master of the Crown Office taxes the costs under 
a side-bar rule ; and he may allow costs incurred by the defendant 
previously to the filing of the information {IL v. Steel and Others, 1876, 
2 Q. B. 1). 37). On such taxation, execution issues in the ordinary way 
{R. V. Latimer, supra). There is no power, however, to condemn the 
defendant to ])ay tlie costs of the prosecution, if he be convicted or plead 
guilty, unless indt ed he files a special plea of justification under Lord 
Campbeirs Act, in which case he will have to pay the costs incurred by 
reason of that plea (6 & 7 Viet. c. 96, s. 8 ; Crown Office Buies, 1886, r. 50 ; 
and see ante, p. 516). 

[Aiithoritics . — See Buss, on Crimes^ 1896; Archbold, Criminal Law, 
1894;' Stone, Justices Manual, 1895 ; Oilgers on Libel, 3rd ed.] 


CottagfC. — A cottage has been defined as “a little house without 
land to it ” (Co. IJtt. 5() h). “ By the grant of a cottage doth pass a little 

dwelling-house that hath no land belonging to it” (Shep. Touch. 94). In 
Roe d. Hubbard v. Hubbard, 1850, 20 L. J. (J. B. 61, a testator devised to 
his son D. H. “all these two cottages, the one occupied by my son John 
Hubbard, and the otlier occupied by my granddaughter.” The premises 
occupied by John Hubbard and the granddaughter were rooms partitioned 
oil, and had separate entrances from, huger cottages; and®it was held 
that these rooms fulfilled the terms of the devise, and consequently that 
tliese only, and not the whole of the cottages of wliich they had been part, 
passed to th^ devisee. 

fl?he word “cottage ^in Part fll. of the Housing of the Working Classes Act, 
1890, may include a garden of not more than ha If an acre, provided that the 
estimated annual value of such garden^does not exceed £3 (s. 58). “ Cottage ” 
is also used in the Allotment Acts, but no definition ol the word is given. 
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Sy 31 Eliz. c. 7» the erection of cottages putside towns, except iin^cex^iin, 
specified cases, was entirely prohibited^ unless at least four acres of land, 
the freehold of the owner of the cottage, adjoined and were continually 
occupied with the cottage. This statute remained in force till 1775, when, 
it was repealed by 16 Geo. iii. c. 32. 


Cotton Cloth Factories. — Processes incident to the manu- 
f^ture of cotton can only be carried on subject to the restrictions pre- 
scribed by the Factory Acts for observance in textile factories (see Factory). 
But a special Act was passed in 1889 (52 & 53 Viet. c. 62), applying to 
cotton cloth factories, which expression is defined to mean “any room, 
factory, shed, or workshop, or any part thereof, in which the weaving of 
cotton cloth is carried on.” By the Factory Act, 1895, 68 & 59 Viet. c. 37, 
s. 31, the Cotton Cloth Factories Act, 1889, was applied to every textile 
factory in which atmospheric humidity is artificially produced by steaming 
or other mechanical appliances, unless such factory is already subjected by 
the Home Secretary to special rules as being dangerous or injurious to 
health. 

The Act, therefore, now applies to all textile factories in which 
there is or may probably be an excess of moisture, deleterious, to the 
constitutions of the workpeople employed in i^. It is directed to 
preventing any such excess of humidity. A schedule is enacted pre- 
scribing the amount of moisture per cubic foot of air permissible. 
This varies according to the temperature existing in the factory (s. 5). 
The schedule may from time to time be repealed or altered by the 
Home Secretary, subject to the approval of Parliament (s. 6). The moisture 
and temperature are to be ascertained by observing standardised wet and 
dry bulb thermometers, which are to be kept in the factory, and the read- 
ings recorded twice in every working day (s. 7). Where humidity is 
artificially produced, notice thereof must be given in writing to the chief 
inspector of factories (s. 8), and the factory naust then be visited at least 
once in every three months by a factory inspector, who must specially 
examine into and report upon the temperature, humidity, ventilation, and 
quantity of fresh air in the factory (s. 10). In all such factories arrange- 
ments must be made and maintained, to the satisfaction of the factory 
inspector for the district, for admitting at least 600 cubic feet of fresh ftir 
per hour for each person employed therein (s. 9). 

In case of a contravention of, or non-compliance with, any of the pro- 
visions of the Act, the inspector is to give the occupier of the factory 
notice in writing of the acts or omissions constituting the, contravention or 
non-compliance. If such acts or omissions are continued or not remedied, 
or are repeated within twelve months after such notice has been given, the 
occupier becomes liable to substantial penalties, the minimum being £5 
(8.13). 

If the production of humidity by artificial means in a factory ceases, the 
occupier ma^ give notice in writing of such cessation ; and from the date of 
such notice, and so long as humidity is not artificially produced in a factory, 
the special provisions of the Act do not apply (s. 11). It would then be 
subject to the ordinary provisions applicable to all textile factories. 

t , ■ t 

Cotton Marks. — The registration of trade marks for cotton 
goods was formerly siibject to speciaPrules, which are now repealed (see, as 
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to^!|&eu, Orr-Ewimg v. Th* Eegittrar of TroAt Marhi, 1877, 4 App. Cas. 479 { 
S€bastian on Tra^ Maries^ 3rd ed., p, 548). The only special rule now 
affecting it is the rule (r. 13) requiring four, instead of two, representations of 
the mark to accompany an application to register. A special teanch office 
of the Trade Marks Register is maintained in Manchester (address, The 
Comptroller, Manchester Trade Marks Branch, 48 Royal Exchange, Man- 
chester ”), principally for the registration of cotton marks, and the Chancery* 
Court of the Coimty Palatine has co-ordinate jurisdiction with respect to 
marks, the registration whereof is applied for in Manchester (Patents, etc., 
Act, 1888, s. 26). 


Councllf General Medical. --See Medical Piiactitioner. 


Counsel or Procure. — A person who counsels or procures the 
commission of an offence, (1) if it be treason or misdemeanour, is a 
principal offender; (2) if it be felony, is an accessory befojo the fact.. 
See Abettor ; Accessory. 


Count in Declaration. — Formerly the pleading in whiefr 
the plaintiff in personal actions stated his cause of action against the 
defendant was called the “declaration” (see Declaration), and each 
separate cause of action in the declaration was termed a “count,” from 
the French word conte^ a narrative. 

In the case of simple contracts resulting in mere debts, certain 
concise forms of counts were generally used, which were described as 
common counts or commm indebitatus counts. These counts stated the 
cause of action by a general description, and were supplemented by 
particulars of demand (Bullen and Leake, Precedents of Pleading^ 3rd ed., . 

р. 35). Counts which stated the cause of action more fully were called 
special counts {ibid,). 

At one time counts in actions on contracts could not be joined in the- 
same declaration with counts in actions for torts, and, with certain 
exceptions, counts in one species of action could not be joined with counts- 
m another (1 Chitty on Pleading, 7th ed., p. 223), but these restrictiona 
were removed by the Common Law Procedure Act of 1852 (15 & 16 Viet. 

с. 76, s. 41), and the joinder of causes of action is now regulated by the 
Rules under the Judicature Acts (see R. S. C., Order 18). Under these 
Rules the modqrn stabement of claim is substituted for the old form of 
declaration; and though counts are thus practically abolished, they are, 
to some extent, replaced by the rule which provides that where the plaintiff 
seeks relief in respect of several distinct claims or causes of complaint 
founded upon separate and distinct grounds, they shall be stated, as far as 
may be, separately and distinctly (R S. C., Order 20, r. 7). 

• 

Count In Indictment. — In preparing an indictment, it is 
necessary to state eaSh charge made in a separate clause, called a count 
(c$nte), A count which contains allegations as to the commission of more 
than one offence is bad for duplicity, if the objection is taken before verdict 
(Archb. Cr, PL, 21st ed., 74). Where it is uncertain whether the facts to 
be proved will in law constitute bne offence or v^other, it is usual tO' 
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insert sufficient counts to specify in terms of Act all the alternative «ffen^s 
of which it is possible the evidence may justify conviction, - where su«h 
offences can be lawfully joined in the same indictment (see Joinder). 

In form a count in an indictment differs from a count in a declaration 
under the common law system of pleading, mainly by its commencement : 
“ The jurors for our lady the Queen ” {i.e. the grand jurors) on their oath 
present that/' and in the formal conclusion : “ Against the form of the 
statute or statutes in that case made and provided, and against the peace 
of our sovereign lady the Queen, her crown and dignity.” In second or 
subsequent counts the form begins: and the “jurors aforesaid, on their 
oath aforesaid, do for the present,” etc. It also, consequently, differs from 
civil proceedings in that strictly counts cannot be struck out, being the 
presentment of a grand jury and not under the direct control of the 
parties, nor amended, except under special statutory provision. See 
further, Pleading in Crminal Oases, 


Counter-Claim.— See Dei^ence and Counter-Claim; Set-Off. 


Counter- Deed. — A secret deed which annuls or alters i\pul)lic 
writing or act. 


Counterfeit, Counterfeiting (Oontrc fait, Contra faccre).-^ 
See Coin ; Forgery. 


Counterfeit Mark. — Sec. 2 of tlie Gold and Silver Wares 
Act, 1844, makes it felony to mark with any forged or counterfeit die 
.any gold or silver ware. [See also Coin; Merchandise Marks; Trade 
Marks.] 


Countermark. — An additional mark put on goods already 
Til irked, for greater security. • 


Counter- Notice. — By sec. 92 of the Lands Clauses Act, 1845, 
no party is obliged to sell or convey to the jrcmioters of an undertaking a 
part only of his house, building, or manufactory, if he is wiping and able to 
sell the whole thereof. If desirous of availing himself of this provision, the 
jiarty must give what is called a counter-notice to the promoters, calling 
upon them to take the whole of such house, etc. This should specify the 
premises, but need not be in any particular form ; a verbal notice has been 
lield sufficient {Binmy v. Hammersmith and City Bwy, Co,, 18G3, 8 L. T. 161). 
It need not b#, but usually is, served within twenty-one days after sertice of 
the notice to treat (see Notice to Treat). Its effect is to suspend the notice 
to treat until the counter-notice is accepted by the promoters; when so 
accepted, the relation of vendor and purchaser is created as to the whole 
bouse or other building {Schvdnye v. Lmdon andBlaekw9ill Rwy, tjo,, 1855, 84 
L. J. Ch. 405) ; but the promoters may, on receiving it, abandon their notice 
to treat altogether {Kingw WycMmie E%cy, Co., 1860, 28 Bear. 104). See 
Cripps, La%o of Compensation, 3rd ed., p{). 42 et seq, 
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Goun'tcrpd.r'ta — A counterpart of a deed is the duplicate or 
fik^simile executed by a person other than the grantor (2 Black. Com, 296). 
Of the two instruments each is alternately primary evidence as against the 
party executing it and those in privity with him, and secondary evidence 
of the contents of the other part (Taylor, Ev. s. 42G). Thus in an action to 
recover possession of premises upon a forfeiture, the landlord may, in order 
to prove his right of re-entry, put in evidence the counterpart in liis own 
possession, even without giving his opponent notice to produce the lease {lioe 
V. DarAs, 1806, 7 East, 366). 8o, in default of production of a counterpart of 

conveyance executed by the purchaser of lands, after due search made for 
such counterpart by the representatives of the vendor, secondary evidence 
of the conveyance l)y the purchaser is admissible (^Witham 1883, 

32 W. li. 617 (H. L), more fully reported in Challis on Real rropcrty, App. 
at pp. 401 ct scq.). In the evenl of conllict between a deed and its counter- 
part, the general rule is that the former will prevail over the latter (Shep. 
Touch. 53). But this only aj^plies where the dillerence is between the deed, 
consistent in itself, and the coiinter])art, and not where tlie d’screpancy 
between the two arises from the deed having inconsistent clev,^> s {Bnrchelt 
V. Clark, 1876, 2 C. V. 1). 88). Nor docs it apply as betwoL-n instruments 
of demise and their diii)licates which are not under seal ilvqlvhy v. Slack, 
1890, ^T. L. R 284). ' ' 

The counterpart of any instrument chargeable witli any duty requires 
the same stamp as tlie original instrument where siurh duty does not 
amount to five shillings, and five shillings in any otliev case. With the 
exception of the counterpart of an instrument chargeable as a lease, such 
counterpart not l)eing executed by, or on behalf of, any lessor or giantor, 
the counterpart of an instrument chargeable with duty is not to be ileemed 
duly stamped unless it is stamped as an original instrument, or unless it 
appears by some stamp imi)ressed thereon tliat the full and proper duty 
has been 2 )aid on the original instrument (Stamp Act, 1891, s. 72, and 1st 
Sched.). A lessee who executes a counterpart cannot impeach its validity 
on the ground of tlie origimil lease not having been properly stanqjed {Paul 
V. Meek, 1828, 2 Y. & J. 116); hence a lessor suing his lessee and producing 
an instrument bearing a counterpart stamp may 2 )rove its execution by the 
lessee without proving execution of the lease by himself {Ihujhes v. Clark, 
1851, 10 C. B. 905; l{ov(jhfpn v. Ko(mi(j, 1856, 18 C. B. 235). 

’ The counterpart of a lease being for the security of the landlord, the 
ordinary rule tlirowing liability iqion the lessee for the expense of ju’cjiaring 
a lease does not extend to the couiitei])art, noi* does it make any difl'erence 
that the agreement between the parties exju’essly stipulates for the cost of 
the lease being bprne by the lessee {Jvnnivfjiiy. Major, 1837, 8 (.Vir. & I*. 61); 
Consequently the latter is entitled to deduct the (*(»st of the counterpart 
from the amount wdiich, according to the scales lelating to leases under 
tlie General Order made in juirsuance of the Solic.itois’ Iiemuneration 
Act, 1881, the landlord’s solicitor is entitled to charge “for preparing, 
settling, and completing lease and counter jiart ” {In re Negus, [1895] 

1 Ch. 7«). • , , 

Attestation cannot be claimed by the lessor of the coimterpart of a lease 
executed by the lessee {Borradaile v. Smart, 1857, 5 W. E. 270). 

The object of a counterpart lieing to place all the j jar ties to an instru- 
ment in possession o§ the beft evidence relating to it, the absence of a 
counterpart has often given rise to difficulties, overcome which an equit- 
able principle has been brought in and worked out by the Coui’ts of common 
law. It has been laid down that in sfich a case a trui^ may 1)6 implied on 
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tbe part of the person who holds the original document, to the effect tlftit 
be should produce it for the inspection of another having a common interest 
in the document, as forming the basis of an action v. Liell, 1885, 16 

Q. B. D. 229). This applies where a deed is executed without counterpart 
(MaJcey v. Porter, 1808, 1 Taun. 386), or where the counterpart is not to be 
found {JDoe v. Slight, 1832, 1 DowL 163), or where a memorandum has been 
subsequently indorsed on the deed, but not on the counterpart {Mayor of 
Arundel v. Holmes, 1839, 8 DowL P. C. 118). 


Counter Roll {Contra rotuhis), — A counter roll was a roll kept by 
one official as a check or control on the acts and intromissions of another, 
e.g., in the receipt department of the Exchequer by a sheriff of things belong- 
ing to the office of a coroner. In this sense it is correlative to controller 
{contrarotiilator). The sheriffs duty to keep these counter rolls was created 
by 3 Edw. l. c. 10, 1275, and the sheriff seems to have been bound to lay 
before the justices in eyre either these counter rolls or transcripts of the 
material portions of the coroner’s records as to offences and estreats (see 9 
Seld. Soc. Publ. pp. xi-xiv). 

Countcrslgcn. — A signature placed alongside, or in addition to, 
another signature for the pui’i)ose of authentication or confirmation. In 
the case ot most orders issuing from the Crown, countersignature by a 
minister is necessary ; for example, under the Great Seal Act, 1884, it is 
provided that warrants under Her Majesty’s sign manual, countersigned 
by the Lord Chancellor, or by one of Her Majesty’s principal Secretaries of 
State, or by the Lord High Treasurer, or two of the Commissioners of 
Her Majesty’s Treasury, shall be a necessai’y and sufficient authority for 
passing any instrument under the Great Seal of the United Kingdom” 
( 8 . 2 ). 

The result of affixing such countersignature is to make the minister 
doing so responsible for the particular act of the Crown. (See Dicey, 
Za^a of the Constitution, 5th ed., ch. xi. ; Anson, Law and Custom of the 
Constitution, Part II., 2nd ed., pp. 49 et seq,) 

The countersignature of some person is rendered essential by statute in 
certain cases to the validity of various orders. For example, under lAie 
Municipal Corporations Act, 1882, s. 141, orders for payments of money 
out of borough funds have to be signed by three members of the council, 
and countersigned by the town clerk ; similarly under the Local Government 
Act, 1888, 8. 80, orders for payments out of the county ^fund have to be 
signed by three members of the finance committee, and* attested by the 
countersignature of the clerk of the council. 

Counting House of the Queen’s Household.— 

Another none for the Board of Green Cloth (q.v.) (over which lAe Lord 
Steward presides), where the accounts of the royal household are dealt with 
(Coke, Institutes, iv. ch. xix. ; and article on “ Boyal Household ” in Encyel. 
Brit. vol. xxi.). • 


Countiar Agent j Country Solicitor. — See Agbnct 
TBBMS; SOLICITOB. , • 
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^^Gountry, Custom of.— See Custom. 



County. — ffistori/. — A shire was in Anglo-Saxon days any portion 
of England which was cut off from the rest for separate administration. At 
the head of each shire was an ealderman or earl, who was originally 
appointed by the Witenagemote ; and when the earl came to be too great a 
personage to attend to the details of local government, and especially to fiscal 
matters, a sheriff (8hire-reeve=:cowuty steward) was appointed by the king 
to preside over the shire-moot (county meeting), to proclaim the king’s 
dues, and to dispose of all petty lawsuits, civil and criminal (see Sheriff). 
The bishop also had some share fti the administrative business of the 
county. After the Norman Conquest the earl became a count (comes, the 
companion and friend of the king); the shire became a county (comi- 
tcUus); and the shire-moot, or County Court (which under Edgar 
met only twice a year), became a monthly gathering. Henry i. sent 
his judges to the County Courts to hear and decide revenue cases. 
Henry ii. instructed his justices on circuit to try aV important 
cases, civil or criminal, in the shire Courts, thus at onc^' preventing the 
feudal lords from setting up private Courts of justice of their own, as in 
Franc^, and also curbing the power of the sheriffs. By the Assize of 
Clarendon (1166) all landholders were obliged to attend the County Court 
twice a year to meet the king’s justices. This was the origin of the county 
assizes. 

Area. — The counties seem at first to have varied in number and size ; 
and their boundaries were indefinite and fluctuating, especially on the 
Welsh marches. But by the reign of Henry viii., England and Wales were 
definitelymapped out into fifty-tAvo counties. But Yorksliire has three ridings, 
Lincolnshire has three parts (the parts of Holland, of Kesteven, and of 
Lindsey), and Suffolk and Sussex have each an eastern and a western 
division ; and each of these ridings, })arts, and divisions is for purposes of 
local government a separate county. To these must be added the Isle of 
Ely, the Soke of Peterborough, and the newly-created county of London, 
bringing the number up to sixty-one. There are also sixty-one county 
boroughs, so that we arrive at a total of a hundred and twenty-two adminis- 
trative counties now in England. Every county is for judicial purposes 
subdivided into petty sessional divisions. The justices in Quarter Sessions 
(q.v,) have power under 9 Geo. iv. c. 4»S, to. rearrange and adjust the 
boundaries of these divisions. 

Officers.— The most ancient of the still existing officers of a county are 
the sheriff and the coroner. By the Statute 14 Edw. ill. c. 7, the office of 
sheriff was made annual. It is an unpaid office; but the person chosen is 
liable to a heavy fine if he refuses to serve. The office of coroner is said to 
date back to the reign of King Alfred ; and in spite of liis name he was 
always, apparently, elected by the freeholders of the county (see CORONER). 
I^ds-lieu tenant were first appointed by Henry viii. Their duties OTigin- 
ally Were more military than civil. The militia, under the l^rd-lieutenam, 
took the place of the comitatus headed by the sherifl. # 

lieutenant is generally also ettstos rotulorum (y.v.), or keeper of the records of 
the county, and as suffli he is the principal justice of the peace for the count} , 
and appoinJs the clerk of the peace. He also recommends to the Crown 
persons whom he deems qualifi^ to be justices of the peace. 

; . Justices of the peace were first appointed by the Statutej,34 

They are appointed by tlie Crowit on the recomjiendation of the lord- 
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lieutenant ; and there is no limit to the number which may be appoiufced in 
any county. They hold office for life, but may be removed for inisconduofc 
by the Lord Chancellor. The qualification is the enjoyment of an estate in 
possession of £100 a year, or the reversion in an estate of not less than £300 
a year, or two years’ assessment to the Inhabited House Duty at not less 
than £100 a year. Xheir judicial functions, though defined and limited by 
statute, depend ultimately on the terms of their commission. The com- 
mission now is siibstantially the same in form as the commission which was 
settled ]>y the judges in the time of Queen Elizabeth. A justice is api)ointed 
for the whole county ; but, except in Quarter Sessions, he in practice acts 
only in the petty sessional division in which he resides. Any two or more 
justices acting in their own division constitute a petty sessions {q.v,). When 
a petty sessions is summoned by special notice given to all the members 
of tlie petty sessional division, it is called a special sessions {q.v,). Until 
1888, the local government of each county was entirely in the hands of the 
justices, and, as a rule, its affairs were admirably managed. 

The other officers of the county are the clerk of the peace (g.v.), the 
county treasurer, tlie county analyst, the county surveyor, and the chief of 
tlie police. 


County BorOUg'h, — Sixty-one large boroughs, which were 
already counties of tliemselves, or had populations of not less than fifty 
thousand, were constituted county boroughs by sec. 31 of the Local Govern- 
ment Act, 1888. A list of them w’ill be found in Scliedule 3 to the Act. A 
county borougli is an administrative county. It is practically exempt 
from the jurisdiction of the county council of the county in which it is 
situate, hence its inhabitants ha^•e no vole for the county council of 
that county. The borough coun(!il of a (county borough has most of 
the powers of a county council, and s])ecial regulations have been made 
for the adjustment of its financial relations witli the county at large. (See 
Bokougii.) 


County Bridg’C is a bridge reparable, formerly by the inhabit- 
ants, now by the council, of a county, as distinguished from bridged 
reparable by a hundred, jiarish, or private corporation or person. Sucfl 
bridges are always situate in highw^ays. No modem bridge can become a 
county bridge unless the conditions imposed by 43 Geo. ill. c. 59, s. 5, and 
41 & 42 Viet. c. 78, s. 21, are satisfied, or unless it is taken over under 
ss. 6, 11 of the Local Government Act, 1888. See Highways. 


County Build! nffS. — All county. buildings were transferred to 
county councils by secs. 3 and 64 of the Local Government Act, 1888, subject 
as to their use by Quarter Sessions and justices to the provisions of the Act 
respecting the*standing joint committee of Quarter Sessions and the dbunty 
council ; and county councils are given full power to manage, alter, and 
enlarge such buildings, and, with consent of the Local Government Board, 
to alienate them ; but proper accommodation is to be* provided ^or Quarter 
Sessions and justices out of sessions. • t • 

County councils are rateable in respect of buildings occupied by them 
for administrative puri>oses, although such buildings may also be occupied 
by justices for Crown jjprposes ( Worced&r County Council v. Worcester Union, 
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p.8973 1 Q. B. 480, and Middl^^scx County Council v. St, Gcoi'qe*s, ffanovcr 
^g?Mare,[1897]lQ. B. 64). ^ > 


County Corporate. — A city or town to which, out of special 
favour, the Crown has granted to be a county of itself, and not to be 
comprised in any other county, but to be governed by its own sheriff* and 
other officers (1 Black. Com, 119). Counties cor|)orate are sometimes called 
counties of cities or counties of towns ; several of them have retained their 
ancient privileges in full, but others by modern statutes have been included 
for various purposes in counties at large. 

The appointnient of sheriils in counties corporate is regulated by sec. 
170 of the Municipal Gorj)orations Act, 1882, and sec. HG of the Sheriils 
Act, 1887. 

By the Local Government Act, 1888, each of certain s])ecified boroughs, 
not previously counties corj)orate, is made for the purposes of that statute 
an administrative county of itself, and is called in the Act a county borough. 
See County; County Bokougii. 


County Council.— the Local Govern- 
ment*^ Act, 1888 (51 & 52 Viet. c. 41), a new elective body was created in 
each of the sixty-one counties mentioned {ante, p. 523) ; and to tliis new body 
were transferred all the powers and duties formerly possessed and discharged 
by justices in Quarter Sessions relating to matters of local government. 
But no judicial functions were transferred (s. 78, subs. (2)). A county 
council is not a Court ; its duties are purely administrativt^ {liof/al Aquarium 
V. Parkinson, [1892] 1 Q. B. 431; Ex imrtc Edioanlcs, 1895, 71 L. T. 638). 
The control of the county poli(*e is vested in a joint committee of the 
county council and the county justices. But in all other local concerns tlie 
county council now practically governs the county (see s. 3). It repairs 
all main roads and county bridges (see The County Council of Derby v. 
Matlock Bath, [1896] A])]). Cas. 315); it provides and maintains shire-halls, 
pauper lunatic asylums, reformatories, and industrial schools ; it prevents 
the pollution of rivers ; it carries into execution the laws for the repression 
^f contagious diseases in animals and of destructive insects ; it protects wild 
^irds, and conserves tislr, it assists or organises technical education; it 
registers dissenting chapels, and the rules of various societies ; it api)oints 
the county coroner ; it (lirects the registration of voters and ]irovides 
polling stations, etc., for any ]»arliamentary elet;tion ; it pays the salary of 
the clerk to the justic>es, and the cost of the Assizes and Quarter Sessions ; 
it pays half the cost of the clothing and pay of tlie county i)olice ; it grants 
licences for music and dancing, and for racecourses ; it insists on the use of 
proper weights and measures ; it protects the purchaser j)f coal ; it makes 
and levies the county and other rates. And as though these very various 
functions were not enough for one body to discharge, the Local Government 
Act if 1894 enlarges its powers. The county council is (dtarged l)y that 
Act with a kind of general sujjervision over parish and district councils. 
It settles their areas and boundaries. If they quarrel, the county couneik 
is to arbitrate betwefin them ; if they neglect their work, the county councii 
is to do it for them.« In fact^it is made the duty of the county council to see 
^at the new system of local government works properly all over^the county. 
Members, — Every county council is a body corporate (Lqcal Government 
Act, 1888, s. 79 (1)) ; the number t)f its members yaries according to the 
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size of the county— from 28 for Eutland and 32 for Badnor, to 120 for tSs 
West Biding and 137 for London. One-fourth of this number are* cbun^ 
aldermen. The ordinary councillors are elected by the county electors for 
a period of three years. At their first meeting in each such period they 
elect half the number of aldermen; the aldermen hold office for six years, 
and retire by halves. The aldermen are often chosen from the existing 
councillors ; but this is not necessary ; anyone qualified to be a councillor 
may be elected an alderman. If a councillor be elected alderman, he 
vacates his seat as an ordinary councillor. 

Qualification. — To be eligible as a county councillor, a man must be — 

(i.) A parliamentary voter, registered as such in respect of ownership in 
the county ; or 

(ii) A peer owning property in the county ; or 

(iii.) Qualified to be registered as a municipal elector in any borough 
which is not a county borough ; or 

(iv.) Qualified in all respects save that of residence to be a municipal 
elector in any borough not a county borough, but resident within fifteen 
miles of that borough, and liable to be rated in respect of property therein 
above a certain limit of value. 

But no woman can be elected a county councillor {De Souza v. Gobdm^ 
[1891] 1 Q. B. 687) ; no person holding any paid office in the gift of the 
council ; no person who has any interest, direct or indirect, in any contract 
with the council ; and no uncertificated bankrupt for five years after his 
discharge. But a clerk in holy orders or a dissenting minister may be a 
councillor, and therefore an alderman. 

Electors.— X roll is kept in each county of the persons qualified to vote 
at an election for the county council. A county elector may be a man or a 
woman, but must be either enrolled as a burgess of some borough which is 
not a county borough, or registered as a county elector under the Act of 
1888 (51 & 52 Viet. c. 10). And, speaking generally, every person (male or 
female) who has during the twelve months preceding the 15th July in any 
year occupied any building (or any land of the clear yearly value of £10), rated 
to the relief of the poor, has resided in the borough or parish, or within seven 
miles of it, during such twelve months (or in the case of the £10 occupier, 
for six months), and has paid all rates which have been assessed in respect 
of such property up to the 20th July immediately following, is qualified to 
be so enrolled or registered, unless he or she is under age, or is insane, or aft 
alien, or has been within the preceding twelve months in receipt of poor 
relief, or is disqualified by any specific Act of Parliament, e.g. for bribery. 
And see the Statutes 54 Viet. c. 11, and 54 & 55 Viet. c. 68. The 
burgesses of a county borough are exempt from the jurisdiction, and 
take no part in the election, of any county council. Anfi note that no 
county elector, though registered in more than one electoral division of the 
same county, may vote in more than one division at the same county 
council election {Knill v. Towse, 1890, 24 Q. B. D. 186, 697). 

OjficcTS . — The officers of a county council are its chairman, vice-chairman, 
clerk, and treasurer. The chairman is elected annually by the 4!vhole 
council. He is ex officio a justice of the peace for the county (s. 2 (6) 6). 
He need not be a member of the council ; it is enough if he is qualified 
to be a councillor ; if be be a member, his appointifient as chairman does 
not vacate his seat. He is generally paid a sakry which is insufficient fo 
defray the expenses attached to the office. Outside London, the clerk of 
the peace for the comity is always clerk to the county council ; but the 
treasiirer is appointed by the council itielf. ^ 
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t j'^f^nces.-^The financial year of a county council is from 1st April in 
me y^r to 31st March in the next (s. 73). At the commencement of each 
nnancial year an estimate of its probable receipts and expenditure during 
that year is prepared and laid before the council (s. 74). At the close cn 
each financial year its accounts are made up, and a rdsumii of them published. 
Any ratepayer may inspect the original accounts, which are subsequently 
audited by a district auditor appointed by the Local Government Board 
(s. 71). And see County Bate. A finance committee is regularly appointed 
to attend to the financial business of the council, three of whom at least 
must sign every order for any payment to be made by the county treasurer. 

\AuthoTiiics, — See ordinary text -books on Local Govehnment, a 
complete list of which is appended to that article.] 
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Introduction. 

The County Court was instituted by King Alfred when he divided the 
kinedom into shires or counties. “ This Court, or rather the Shenfls Turn, 
•held in every wapentake (as it is recorded by Mr. Selden in his Treatmjm 
Tithes)^ Vf OB iointly exercised by the bishop of the diocese^nd by the 
sheri^r alderman of the Scyresgeiuot or Hundred or County Court, where 
the one wt to give God his right, the other for pubhc right (Gr^nwo^ 
on AvihorUy, efcu of County Courts, 9th ed., p. 2). Soon after the 
Norman Conquest % hold^g of ecclesiastical pleas m the Hundred or 

Comity Court was ta&n away (ibid.). ^ 

The Court was held once every lunar month upon a certem day, the 
*Stktute 2 Edw. vi. c. 25, whilph seems merely to ^ve declared the ancient 
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usage of the Court, enacted that no Court should be adjourned foj loiij|er 
than one month of twenty-eight days. 

The freeholders of the county were the real judges, and the sheriff was 
their ministerial officer to pronounce the judgment of tlie Court 

The jurisdiction of the Court was limited — it held no plea of debt or 
damage to the value of 40s. or above, nor of trespass vi et armia, because a 
fine was thereby due to the king {ibid.). 

The County Court might, however, hold plea of many real, and all 
personal actions, to any amount, by virtue of a special writ called a 
“justicies”; which was a writ empowering the sherifl‘, for the sake of 
despa tell, to da the same justice in his County Court as might otherwise 
be had at Westminster (Blackstone (Couch), vol. iii. p. 36). 

The County Court was then not a Court of record. 

The great conflux of freeholders, who were supposed always to attend 
the County Court, was the reason why all Acts of Parliament were wont, 
at the end of every session, to be there published by the sh^rifi', and why 
all popular elections had to be made in full County Court {ibid.). 

After justices of assize were, in the reign of Henry ir., appointed to 
visit the diflerent counties, the Court was not so much resorted to. 

The proceedings in the County Court liaving become expensive and 
dilatbry, Courts of request, in wdiich parties were examined and judgment 
awarded in a summary maimer, were established. • 

In 1845 (8 & 9 Viet. c. 127) the jurisdiction of certain Courts of request 
and other local Courts was extended and provisions made for increasing 
their efficiency. Difficulties, however, arose in carrying out this enactment, 
and so in 1846 the 9 & 10 Viet. c. 95, was passed, and by Order in Council, 
dated the 9th March 1847, the present County Courts were established. 

From 1846 to 1887 numerous statutes enlarged the jurisdiction of the 
Court, but in 1888 the whole of these statutes were repealed l>y the County 
Courts Act, 1888 (51 & 52 Viet. c. 43), by which the constitution, juris- 
diction, and practice of the Court is now regulated. 

Once the County Court is seized of a citise within its jurisdiction, the 
law by which that case is decided and the rules of evidence are the same 
in the County Court as in the superior Courts; it is proposed, therefore, in 
this article to treat of County Courts, their districts, officers, jurisdiction, 
and practice under the County Courts Act, 1888, as extended by the JujJi- 
cature Acts. Next to deal in alphabetical order with the numerous statutes 
giving to the Courts special and extended jurisdiction, calling attention, 
when treating with any particular statute, to any special matter relating to 
the practice in, or to the appeal from, the Court. 

The first rules and forms under the Act were published in 1889. Since 
then many alterations have been,, and from time to time •are, made in the 
rules and forms ; the rules and forms for the time being in force will be 
found in the Annual County Court Practice. 

Courts and Districts . — County Courts are Courts of record (s. 5); for 
every Court there is a seal, and all summonses and other process must be 
under the s^l of the Court, and when purporting to be so sealed ihall in 
England be received in evidence without further proof thereof (s. 180). 

By the 9 & 10 Viet. c. 95, s. 2, power was given to the Queen, on the 
advice of the Privy Council, to divide the whole of the country into districts, 
and by Orders in Council of the 9th March 1847, Eqgland, with the excep- 
tion of the city of London, was divided into 491 districts; since that date 
the. districts jiave been from time to time altered and additional Courts 
established by like ojdejs. In 1888«the then existing County Court dis- 
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t®5t8 ,^ere continued (s. 2), with power for Her Majesty by Order in Council 
. f alter the number and boundaries of the districts and the place where 
Courts shall be held (s. 4). 

The districts of the superintendent registrars of births, etc., were taken 
as the basis upon which the County Court districts were formed. Since 
the County Courts Act, 1888, a County Court may be said to exist in and 
for the city of London (as. 185, 186). 

Court-JETouses, — The Commissioners of Works, with the approval of the 
Treasury, must provide by purchase or otherwise such court-houses and 
offices as may be necessary for carrying on the business of any County 
Court (33 & 34 Viet. c. 15, s. 4); for that purpose, subject to certain re- 
strictions, they may make use of every court-house or other public build- 
ing vested in any public body without any charge for rent, paying, however, 
a reasonable charge for lighting, warming, and cleaning (s. 179). The 
expenses incidental to the carrying on of the Courts are to be paid out of 
moneys provided by Parliament for such purpose (s. 181). 

Sittings. — Courts need not be held in September unless the Lord 
Chancellor otherwise orders, and with his sanction SepteinVc? may be 
altered for some other month; with this exception, once a^ least in every 
calendar month, or at such other interval as the Lord Chancellor may 
appoint, a Court must be held within each district (s. 11). 

Ji^e and O^ers. — The judge, who must be a barrister of at least seven 
years* standing, is appointed by the Lord Chancellor, except where the whole 
of the district is within the Duchy of Lancaster, wlien the Chancellor of that 
Duchy appoints ; he cannot sit in Parliament, nor can he practise or act as 
arbitrator for remuneration to himself. Tlie judge, in case of illness or 
unavoidable absence, may appoint a deputy, but no deputy can act for 
more than fourteen days at a time without the approval of the Lord 
Chancellor. The judge is paid by salary, and receives an allowance for 
travelling expenses (s. 23) ; is addressed as ‘‘ His Honour ** prefixed to the 
word “judge,** and ranks next after knights bachelors (Koyal Warrant, 4th 
August 1884). 

Treasurers were appointed, to . the number of twenty-three, to audit 
the accounts of the registrars; but since 1866 vacancies in the office have 
not been filled up, and their duties are now discharged by the County Court 
IJlepartment of the Treasury. 

w’ Registrars. — One registrar at least is appointed to each Court, and can 
only be a registrar of one Court ; he must be a solicitor of at least five years** 
standing, and is appointed by the judge, subject to the approval of the Lord 
Chancellor ; and if appointed after 23rd April 1866 must, on a vacancy m 
the office of high bailiff, exercise its powers and duties, unless the Cliancellor 
otherwise determines (s. 37). Where the plaints in the year preceding a. 
vacancy exceed 8000, the Chancellor may make it a condition of the 
appointment that the registrar shall not practise as a solicitor. 

The registrar must keep an office at each place where the Court of which 
he is registrar is held, which must be opened every week-day, except on 
certaim appointed days (Order 1, r. 3). As to the registrasfa duties out 
of Court, see secs. 26, 28 ; those in Court are governed by secs. 90, 92. 
With the approval of the judge, the registrar may from time to time 
appoint as a deputy aify person qualified to be appointed registrar; in case 
of Jfie registfar’s inability to appoint, the judge may appoint (s. 31). 

The registrar is remunerated by salary (see s. 45), calculated, up to 6000 
plaints, on the number of the plaints entered; when the plaints expeed 
6000, the amount of salary*is fixed*from time y tjme by the Treasuiy, 
VOL. in. j • • 
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with the concurrence of the Lord Chancellor. He is also entitled t^receDre 
for his own use divers fees under certain special statutes, e.g. inendly 
Societies Act, 1896, Admiralty Jurisdiction Acts, etc. ^ 

High Bailiff. — Since the 23rd April 1866, upon a vacancy, the registrar 
must perform the duties of high bailiff (s. 37) ; he may by writing appoint 
bailiffs to assist him, and may at his pleasure dismiss them and appoint 
others ; the judge also has power to suspend or dismiss any bailiff (s. 33). 

The high bailiff’s duties are defined (s. 35), and principally consist in 
serving the summonses and orders and executing all the warrants issued 
out of the Court ; he is made responsible for the acts and defaults of him- 
self and his officers (s. 37). The remuneration is by salary and allowances ; 
he is also entitled to retain for his own use the fees received for keeping 
possession of goods under executions ; the salary received by the registrar 
as high bailiff equals one-fifth of his net salary as registrar. 

The treasurer, registrar, and high bailiff of every Court is obliged to 
give such security as the Treasury may order (s. 40) ; they are also subject 
to certain disabilities, and made answerable for certain defaults (ss. 41, 49, 
60, 51), and are entitled to certain statutory protection (ss. 52, 54, 55, and 
Public Authorities Protection Act, 1893). 

Ifo officer may by himself or his partner act directly or indirectly as 
isolicitor for any party in the Court, subject to a penalty of £50 (s. 41). 

For detailed particulars of the duties of the said officers, dl their 
liabilities for acts and offences, and of the protection afforded to them as 
rfiuch, see the Annual County Court Practice for the then current year; 
their duties are from time to time varied. 

Contempt^ Offences, etc. — As to contempt, see article Contempt, ante, 
p. 314. 

Perjury. — Under sec. 19 of 14 & 15 Viet. c. 100, the judge may, in 
t 3 ase it appears to him that any person has been guilty of perjury, direct 
a prosecution for perjury, and commit such person for trial at the next 
assizes of the county within which the perjury was committed. 

Forgery. — ^Aiiy person who forges or knowingly serves or enforces any 
forged process, or any paper falsely purporting to be a summons or other 
process of the Court, is guilty of felony (s. 180). 

Jurisdiction under the County Courts Act, 1888. — As of Bight. — The 
ordinary jurisdiction extends to all personal actions where the dejjt, 
demand, or damage claimed, whether on balance of account or otherwiae, 
does not exceed £50 (s. 56) ; and further, to any action {a) where the debt or 
demand claimed is reduced by an admitted set-off to £50 (s. 57) ; (b) for 
the recovery of any demand not exceeding £50, which is the whole or 
part of the unliquidated balance of a partnership account, or of a dis- 
tributive share under an intestacy or of any legacy (s. 58) ; (c) in ejectment, 
where neither the value of the lands, etc., claimed nor the rent thereof 
exceeds £50 by the year, subject to the defendant or his landlord having 
the right to apply, within one month, to a judge of the High Court to 
order such action to be tried in the High Court in any case where the 
title to othe» lands, etc., of greater annual value than £50 would be#ffected 
(8.59); {d) to try the title to any corporeal or incorporeal hereditament, 
where neither the value of the lands, etc., or the rent payable, or in case 
of an easement or licence, where neither the value nor reserved rent of 
the lands, etc., in respect of wliich, or on, {;hrough,(jOver, or^der wjjjich 
such easement or licence is claimed, shall exceed the sum of £50 by 
the year (s. 60) : but does not extend as of righJt to any action in which 
the title to any toll^ market, of* franchise shall be in question^ (2) 
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libel or slander, (3) for seduction, or (4) for breach of promise of 
: ®^riage (s. 56). The above is, however, subject to this proviso, that where 
the claim if in contract is over £20, or if in tort is over £10, the defendant 
may, by giving security to be approved by the registrar, and obtaining 
the certificate of the judge that some important question of law or fact 
is likely to arise, cause the action to be stayed (s. 62), when tlie plaintiff 
must proceed by writ in the High Court. 

By Consent in writing^ si^ed by the parties or their solicitors, juris- 
diction is given in any action in which the title to any corporeal or 
incorporeal hereditament, or to any toll, fair, market, or franchise 
incidentally comes in question ; but the judgment of the Court shall not 
be evidence of title between the parties or their privies in any other action, 
nor shall such consent prejudice any right of appeal (s. 61). 

By Ayreement. — Jurisdiction is given in all actions assigned to the 
Queen’s Bench Division, where the parties agree by a memorandum signed 
by them or their solicitors that a named Court shall have jurisdiction 
(s. 64). 

By Order — in Contract. — In any action in the High Court ^^ here the 
claim on the writ does not exceed £100, or where by payn^iiiC, admitted 
eet-off, or otherwise, it is reduced to a sum not exceeding £100, either 
party may, if the claim or part thereof is eontested, apply at chambers 
for an*bider that such action be tried in the County Court in which 
the action might have been commenced, or in any Court convenient thereto, 
and the judge shall, unless there be good cause to the contrary, make 
the order. The plaintiff must lodge the original writ and order with the 
registrar of the Court named, who shall appoint a day for the trial (s. 65). 

In Tort — Any defendant in any such action brought in the High 
Court who can make an affidavit that the plaintiff has no visible means 
of paying his costs, may obtain at chambers an order that, failing the 
plaintiff giving security for the defendants costs, or satisfying* a judge of 
the High Court that he has a cause of action fit to be prosecuted in 
the High Court, the action be remitted to a County Court named in the 
order. When the order is made, the plaintiff must lodge the writ and 
order with the registrar of the Court named, who shall appoint a day for 
the trial (s. 66). 

In Interpleader. — Where the amount or value of the matter in dispute 
in any interpleader proceeding pending in the High Court does not exceed 
£500, and it appears to the Court or judge that it may be more con- 
veniently tried in a County Court, the proceedings may be transferred 
by order to any County Court in whicli an action or proceeding might 
have been brought by any one or more of the parties against the others 
or other of them, if there had been a trust to be executed concerning the 
matter in question (Judicature Act, 1884, s. 17). 

Jurisdiction in Eqitity. — The County Court has all the powers and 
authority of the High Court in the actions and matters following s. (67), 
viz.: — 

Administration action by creditors, legatees, devisees, hejfs-at-law, or 
next-of-kin, in which the personal and real estate against or for an account 
or administration of which the demand may be made, does not exceed 
in amount or value £560. 

The execution of trusts wljere the estate or fund does not exceed m 

amount or value £500. ^ t u i.u 

Ibreclosure or redemptionf or for enforcing any charge or lien where the 

mortgage charge or lien shall not exceed in amou^ ^00. 
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Far specific performaruie of, or the reforming, delivering up, qp cafr 
celling of any agreement for the sale, purchase, or lease of property, wheje 
the purchase money or, if a lease, the value of the property, shall not 
exceed £500. Notwithstanding the repeal of Lord Cairns’ Act (21 & 22 
Viet c. 27), in an action for specific performance, damages (since the 
Judicature Act, 1873) may be given either in addition to, or in substitution 
for, such relief {Chapman v. Auckland Union, 1889, C. A., 23 Q. B. D. 294 ; 
68L. J. Q. B. 504; 61 L. J. 446). 

Und&T the Trustee, and the Trustee Relief Acts, or under any such 
Acts where the trust estate or fund shall not exceed in amount or value 
£500 (see infra, Trustee Act, 1893). 

Relating to the maintenance or advancement of infants where the 
property of the infant does not exceed in amount or value £500. 

For the dissolution or winding up of any partnership in which the 
assets shall not exceed in amount or value £500. 

Actions for relief against fraud or mistake where the damage sustained 
or the estate or fund involved. does not exceed in amount or value £500. 

In any of the above-mentioned actions and matters the officers of the 
County Court shall discharge any duties which the officers of the Chancery 
Division could discharge (s. 67). In equity actions and matters, jurisdicr 
tion cannot be extended or given by consent, but if during the process of 
any action or matter the want of jurisdiction appears, it is the duty of 
the judge to direct the transfer of the action or matter to the Chancery 
Division of the High Court (s. 68). A judge of the said Division at 
chambers has power, at the instance of any party, to make an order 
authorising the action or matter to be prosecuted in the County Court. So 
also a judge of the said Division at chambers can transfer to the County 
Court equitable actions and matters which might have been commenced 
therein (s. 69). 

Trustees may pay trust moneys or transfer stock and securities not 
exceeding in amount or value £500 into the County Court (s. 70), such 
money to be paid into a post-office savings bank in the town where the 
Court is held, in the name of the registrar; stocks and securities to be 
transferred or deposited in the names of the treasurer and registrars of the 
Court, the acknowledgment of the payment or the certificate of the 
transfer or deposit shall be a sufficient discharge (see also Trustee Aqt, 
1893, infra). • 

Jurisdiction in Replevin. — The County Court has now jurisdiction in all 
cases of replevin (s. 134), notwithstanding questions of title being raised, 
unless the plaint is removed by certiorari (s. 137) into the High Court 
{Fordham v. Akers, 4 B. & S. 578; 33 L. J. Q. B. 67). The power to 
grant replevin is now given exclusively to the registrars of County Courts. 
When goods have been seized, the claimant, the replevisor, must, as soon 
as possible, and before sale, give notice of his intention to replevy to the 
registrar of the County Court of the district in which the goods have been 
seized, stating whether his action of replevin is to be commenced in the 
County Coi^t or in the High Court ; i^ he intend to give a hand, he 
must name his sureties ; if to make a deposit, his willingness to deposit 
money as security. 

The registrar then gives notice to the seizor (Ferm 243), if he desires 
to object to the proposed sureties, to atteqd on tljp day thferein named. 
If the replevisor wishes to commence his action df replevin in the High 
Court, he must give the security, to be approved by the registrar, with 
the conditions requirec^ by sec* 1^5» (see Term 244); if in the County 
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6ourti* the security, subject to the like approval, with the conditions 
Required by sec. 136 (see Form 245). 

After the security has been completed and the goods replevied, tho 
replevisor must proceed with his action of replevin according to the 
condition of his security; if in the County Court, his plaint must be 
entered in the Court of the district wherein the goods w’ere seized 
(s. 133), and no other cause of action may be joined (Order 34, r. 1) ; 
with the plaint particulars must be delivered and the action thenceforward 
proceeded with in the ordinary way. 

At the instance of the defendant, upon complying with sec. 137, the 
action of replevin may by cert'wrari be removed to tlie High Court. 

Recovery of TenemenU^ Actions for, — Wlieio the term and interest of 
the tenant of any corporeal hereditament, where neither the value nor the 
rent exceeds £50 by the year, and upon which no fine or premium has 
been paid, has expired or been determined by notice, the judge has power, 
unless tlie defendant show good cause to the contrary, to order possession 
to be given by the defendant to the plaintiff* on or before a certain day, 
and if such order ^ be not obeyed, the registrar shall issur a warrant 
requiring the bailiff* to give possession of such premises f ^ ihe plaintiff*. 
The plaintiff may add a claim for rent or mesne profits, or both, down to 
the d^ of hearing, provided the same does not exceed £50 (s. 138). 

'miere the rent of any corporeal hereditament, where neither the 
value nor the rent exceeds £50 by the year, is half a year in arrear, and 
the landlord has the right to enter for non-payment thereof, he may, 
without any formal demand or re-entry, enter a plaint in the County 
Court of the district for the recovery of the premises ; if the tenant, five 
clear days before the return day, pay into Court all the arrears and costs, 
the action shall cease ; if otherwise, unless good cause be shown to the 
contrary, and on proof that no sufficient distress was then to be found on 
the premises to countervail such arrears, the judge may order possession 
of the premises to be given by the defendant to the plaintiff on some day 
not less than four weeks from the hearing, unless all arrears and 
costs are paid into Court ; and if the order be not obeyed, the registrar 
shall issue a warrant recj^uiririg the bailiff to give possession of such 
premises to the plaintiff, and the defendant and all persons claiming 
through or under him shall be barred (s. 139). 

The Judicature Acts extend the jurisdiction of the County Court. 
By sec. 89 of the Judicature Act, 1873, such Court shall, in any 
proceeding (ie. action or suit — Tryor v. City Of ices Co.y 1883, 10 Q. B. 1). 
504), grant such relief or remedy or comMnation of remedies, and give 
effect to every ffround of defence ur counter-claim, equitable or legal, in 
as full and ample a manner as if the action were in the High Court ; hence 
the power of the Court to grant a mandamus or an injunction, and to 
appoint a receiver. Sec. 90 of the said Act provides that a defence or 
counter-claini involving matter beyond the jurisdiction of the Court shall 
not prevent the Court disposing of the whole matter, so far as relates to 
the demand of the plaintiff .and the defence thereto, l»it no relief 
exceeding that which the Court has jurisdiction to grant is to be given 
to the defendant ; a judge of the High Court may, however, order, on the 
application of any pafty, that the whole proceeding be transferred to the ^ 
High Court*. The Jtidicatuie Act, 1884, s. 18, provides that in cases of 
counter-claim jurisdiction shall not be excluded (1) where any such 
counter-claim involves matter not within the local juriqdi<;tion of the 
Court, ’‘f within the jurisdiction of •any other inferjpr Court in England 
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(2) wheie the counter-claim involves more than one separate cause 8f 
action, each such cause of action being within the jurisdiction of the Coui;|}, 
though the aggregate amount of the counter-claim may exceed the same; 

(3) where tiie counter-claim being for an amount of money exceeding the 
jurisdiction of the Court, that the plaintifi* has not objected in writing 
within the prescribed time, ie. two clear days after the receipt of notice 
of counter-claim (Order 10, r. 3) ; where the counter-claim involves matter 
beyond the jurisdiction, the Court may adjourn the hearing, or stay 
elution, to enable an application to be made to the High Court, and in 
default of such application shall, after the expiration of the time limited,, 
have jurisdiction to hear and determine the whole matter. 

Interpleader, — The power given by the Judicature Act, 1884, s. 17, to 
transfer interpleader issues to the Coimty Court for trial has been already 
noticed. The County Court has, by virtue of sec. 89 of the Judicature Act„ 
1873, power to compel claimants to interplead when, but only when, rival 
claims are raised to any debt, chose in action, money, goods or chattels, with 
reference to which a proceeding is then pending before such County Court 
(Order 27, r. 13 a). In the High Court an applicant who has not been sued,, 
but who expects to be sued by two or more parties, may, by an originating 
summons, compel them to appear and maintain or relinquish their claim 
(Order 57, E. S. C.); but in the County Court there is no procedure 
analogous to an originating summons, hence the limitations of the power of 
the Court. 

An appeal lies as in other cases where the money claimed or the value 
or proceeds of the goods seized exceed £20, without leave ; if below £20^ 
with leave (s. 120). 

As to interpleader by high bailiff, see post, p. 639. 

JUKISDICTION OF High Court OVER COUNTY COURT. — Certiorari — 
Removal by — into High Court, — By sec. 126, the High Court or a judge 
thereof may order the removal by writ of certiorari into the High Court of 
any action or matter, upon such terms as to payment of costs, giving 
security, and otherwise, as the Court may seem just; except where the 
action is one over which the County Court has exclusive jurisdiction {In re 
Royal liver Friendly Society, 1887, 35 Ch. I). 332). The order to show 
cause why a writ of certiorari should not issue shall, if so directed, operate 
as a stay of proceedings ; the writ when granted ought to be sent to the 
registrar at least two clear days before the trial (s. 130). The usual grouifd 
on which actions are removed by certiorari is that difficult questions of law 
will arise at the trial; the difficult question likely to arise should be of 
general importance, and not merely of importance to one of the parties. If 
the order is refused, sec. 132 gives an appeal, but no right j;o apply for an 
order on the same grounds to another judge. See Certiorari, vol. ii. 
pp. 421, 422. 

•Prohibition, — By sec. 127 a judge of the High Court, whether during 
sittings or in vacation, may determine applications for prohibition ; the 
application is to be finally disposed of by order, and no declaration or 
further proceeding is allowed (s. 128) ; if -so directed by the Cotfrt, the 
summons to show cause shall operate as a stay (s. 129). A prohibition is 

g ranted when a County Court acts without or in excess of jurisdiction. 

rown Office Eules, 1886, r. 81, directs the application to ,be made to 
a Divisional Court for an order nisi, or byasummoBS before a judge tat 
chambers. If the application is refused, sec. 132 gives an appeal, but no right 
to make an application, on the same grounds to another judge. See 
Prohibition. • ♦ 
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M^j^damus . — ^When a Court declined to exercise its jurisdictioi^, the 
.^mmon law remedy was by a writ of mandamus issued from the* Queen's’ 
Bench ; but sec. 131 substitutes a simpler proceeding, namely, an order calling 
upon the judge or officer of the County Court to show cause why tfte 
required act should not be done. 

The application should be made ex parte to a Divisional Court (not 
to a single judge, whether sitting in court or chambers) for an order wm, 
and should be made within a reasonalde time (Crown Office Rules, 1886, 
r. 80). If the order is refused, there may be an appeal, but otherwise no 
judge can grant a writ once refused (s. 132). See Manadamus. 

Penalty for ming in the High Court instead of County Court — In any 
action brought in the High Court which could liave been commenced in a 
County Court, if the plaintiff, in an action founded on contract, recovers less 
than £20, he is entitled to no costs ; if he recovers £20 but not more than 
£50 (R. S. C., Order 65, r. 12 ; Millimjton v. Harwood, [1892] 2 Q. B. 166 ; 
61 L. J. Q. B. 582 ; 40 W. R. 481 ; 66 L. J. 576), he is entitled to County 
Court costs only ; if in action founded on tort he recovers less than £10, lie 
is entitled to no costs ; if he recovers £10 and less than £20, Ik* is entitled 
to County Court costs only (s. 116). There are, however, ^ w j exceptions 
— (1) where a judge of the High C'ourt certifies that there was sufficient 
reason for bringing the action in the High Court, or at chambers by order 
allow8 ^ costs ; (2) where the plaintiff within twenty-one days after the 
service of the^writ obtains judgment, under Order 14, R. S. C., for £20 
or upwards. 

Procedure and Trial. — Action — ho%o and where commenced, — A plaintiff 
desiring to sue in the County Court must file a pnecipe containing the 
information required by Order 5, rr. 4 a, 5, 5 a ; this may be done by post 
{ibid. r. 8) ; thereupon the registrar enters the plaint in a book kept in the 
office. A summons stating the names of the parties and the substance of 
the action is issued under the seal of the Court, which must be served the 
prescribed number of days before the return day, i,e, the day named 
therein for the defendant to appear (s. 73). 

The action may be commenced in the Court where the defendant resides 
or carries on business, or by leave of a judge or registrar in the Court 
within the district of which the defendants or one of them lived or carried 
^pn business within six months, or with the like leave in the Court of the 
•'district where the cause of’ action wholly or in part arose (s. 74); provided 
that any proceedings relating to the recovery of a charge or lien on lands, 
etc., or to partition, or to proceedings under the Trustee Acts, or to the 
administration of the assets of a deceased person, or to any partnership, shall 
be respectively commenced in that Court within the district of which the 
lands, etc., or any part thereof, are, or the persons making the application 
under the Trustee Acts reside, or the deceased last lived, or the partner- 
ship business was carried on (s. 75). i -is 

Where the claim is for a debt or liquidated demand, the plaintiff, if 
not suing as an assignee (Order 5, r, 5 h), may in lieu of the summons above 
mentioned issue a default suiiqnons (s. 86), which is obtained by hlji^g 
affidavit verifying the debt ; if the amount claimed exceeds £5, or is for the 
price of goods sold or let on hire to the defendant in the way of his tr^e, 
no leave is required ; fin other cases, leave must be obtained (s. 86, ^bs. o), 

• Causes ^bf action^ay noj be divided and more than one action brought ; 
but if the plaintiffs claim exceeds £50, the excess may be abandoned and 
judgment up to £50 obtained in full discharge of the cause of action. 

Service of Summonses: Appearame,—Aji ordinary summdhs may be served 
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either personally or on any person apparently not less than sixteen js^rs M 
age, at the residence or place of business of the defendant (Order, 7, r. 9 
a default summons must be served on the defendant personally (s. 86); if 
the defendant to a default summons within eight days does not give 
written notice, signed by himself or his solicitor, of his intention to defend, 
the plaintiff may, after eight days, and within t>vo months of service upon 
proof of service, sign judgment for debt and costs. To an ordinary sum- 
mons there need be no appearance or notice of defence (except of the 
specified defences hereinafter mentioned) until the return day. 

Notice of Defeme or of Counter-claim, — If the defendant relies upon a 
counter-claim, or upon any one or more of the following defences, viz. : 
infancy, coverture. Statute of Limitations, release in bankruptcy, that libel 
or slander is true, or on facts in mitigation of damages therein, statutory 
defence, equitable defence, or tender, he must, five clear days before the 
return day, file a concise statement of the same (s. 82, Order 10, rr. 10-20). 
, This also applies to defences to counter-claims where the counter-claim is 
delivered a sufficient time before the return day, to allow the plaintiff with 
reasonable expedition to do so (Order 10, r. 21). A defendant may also, 
five clear days before the return day, claim contribution or indemnity from 
any person not a party to the action (Order 11). 

The defendant may also pay money into Court (s. 107) ; this ought to 
be done at least five clear days before the return day, and the money paid 
in should include, except under a defence of tender, a sum for Court fees 
and solicitor’s costs ; this payment may be either without or (except in cases 
of libel and slander) with a denial of liability (Order 9, r. 11 (1)); within 
twenty-four hours the registrar is to send notice of the payment (Order 9, 
r. 11 (2)). Money may also be paid into Court less than five days before 
the return day, but then, except with leave, liability cannot be denied, and, 
unless the Court otherwise orders, plaintiff may proceed and recover his 
costs even though he obtain judgment for less than the sum paid in 
(Order 9, r. 11 (3)). The acceptance of money paid in and the consequences 
as to costs is provided for by Order 9, r. 12 a. 

Practicey etc , — Consolidation of actions is governed by Order 8 ; discon- 
tinuance, by Order 9 ; claims for contribution and indemnity, by Order 11 ; 
interlocutory and interim orders and proceedings, by Order 12; amend- 
ment, by Order 14; applications for directions, by Order 15; discovery 
and inspection, by Order 16 ; accounts and inquiries, by Order 24 ; fot 
procuring the attendance of witnesses by secs. 110, 111, by Order 18, rr. 1-8 ; 
and for admission of facts, by Order 9, rr. 7, 8. 

Jury, — In every action, except actions of the nature of the causes or 
matters assigned to the Chancery Division of the High Court, in which the 
claim exceeds £5, either party may require a jury ; in claims under £6 
the judge may in his discretion order that the action be tried by jury 
(s. 101, Order 22, rr. l-4a). The jury consists of five persons summoned 
from those qualified and liable to serve as jurors at the assizes (s. 102). 
On the application of either party, the judge may summon persons of 
skill in the matter to which the action relates to act as assessors (s. 163). 

In all causes and matters where there is no jury, the judge decides 
both the issues of fact and law. 

Admitting Claim hefore Return Day, — The Act aifd Rules contain pro- 
visions by which defendants confessing the ^plaintifCs claim* before tjje 
return day may save half the hearing fee and subsequent costs for which 
they would otherwise be ultimately liable (ss. 98, 99, Order 9, rr, 2-6). 

Fees, — By sec. 166 the Treasury may from time to time, with the consent 
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dt tfaeJLord Chancellor, make orders as to the fees to be paid on any pro- 
ceedings : these fees are now regulated by orders made on the 1st January 
f&S9 and 3rd May 1895, and are divided into Schedules A and B ; the former 
are received by the registrars to be accounted for and paid over to the 
superintendent of County Courts ; the later for their own use and for the' 
use of the high bailiff, according to the duties respectively performed ; the 
said schedules will be found in the Annual County Court Practkey vol. i. ch. v. 

Procedure on Return Day. — Who may appear to plead, — party to an 
action or matter may appear and address the Court in person, or by a solicitor 
acting generally in the action or matter for such party, or by a barrister, or 
by leave of the judge by any other person allowed by the judge to appear 
instead of such party, but he may not appear by a solicitor retained as an advo- 
cate by the solicitor acting generally in the matter (s. 72). Cp. Advocate. 

Hearing, — Before a cause is heard the hearing fee must be paid, viz. 2s. 
in £ up to £20 ; when the claim exceeds £20 the fee is payable on that 
sum only. If the plaintiff, before or in his opening, abandons part of his 
claim, the fee is charged on the reduced amount only ; where the defendant 
personally or by letter admits the claim, one-half the hearing fer i s returned 
to the plaintiff (Schedule of Fees, A). 

If neither party appears, the case will be struck out ; if the defendant 
appears and does not admit the claim, and the plaintiff does not appear, the 
case Ibi4ll be struck out (s. 88), and the defendant may be awarded costs 
(s. 89) ; but though the plaintiff does not appear the defendant may admit 
the claim to the full amount, pay the fees, and have judgment against him 
as if the plaintiff had appeared (s. 88) ; if the plaintiff appears and the 
defendant does not appear in any action where plaintiff has proceeded on a 
default summons, judgment may be entered by the judge without further 
proof; in any other action founded on contract, the registrar may, by leave 
of the judge, upon proof of service of the summons and of the debt, enter 
up judgment for the plaintiff*, and make an order for payment by instalments ; 
or he may direct judgment of non-suit or strike out the case, and, subject to 
the judge’s power to grant a new trial, such judgnient shall be final (s. 90) ; 
in any action of tort the like powers may be exercised by the judge (s. 91). 

Where both parties appear, the registrar, at the request of the parties 
and by leave of the judge, may hear and determine any disputed claim up 
to £2 (s. 92) ; this leave may be general or special (Order 22, r. 20). _ 

• The trial as to the right *to begin, the calling and cross-exan^tion of 
. witnesses, and the speeches of advocates, is conducted as in the^igh Court 
except that the defendant’s advocate seems not to have the right to make 

^^^Wa^ of jurisdiction, unless the parties consent to give 
compels the OJurt to strike the action or matter ^ ^ TrSleSste sH 
nevertheless award costs as if it had jurisdiction (s. )• /iwanod and 

te acUudged to be paid by M.y party who is ^ to have already aued and 
obtained judgment in any other Court (s. 115). 

An tn priRts see COSTS, o/kU, p. 511 andyttsstwi. _ 

AflPBALS TO High Couet.— No appeal lies where parties* agree not to 

appeal my be brought by^ 

agaiiit the detenni^tion or direction of the ^dgein ^mt of law or e(|m^ 
oSilpon th*e admissipn or rejection of evidence. the ^ the 3ud^ 

ahoufa be requested to take a note of any ^t*® ^JSd sui 

in evidence relating thereto, and of bis decision thereon, providea sucn 

request has been made, ther% is an appeal • ^ ^ 
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Without Zeme: (1) In all eqnitj actions or matters ; (2) in all ^c^tioiA 
of ejectment, but see Shrewsbury v. Oa/rfieldy 60 L. J. Q. B. 766; 65 L. J, 
748, crntra, decided, however, without the attention of the Court having 
been properly directed to the distinction between “ejectment” and 
“recovery of tenements”; (3) in all actions in which the title to any 
corporeal or incorporeal hereditament comes in question ; (4) in all actions 
where the parties by agreement give jurisdiction ; (5) in contract or tort 
where the debt or damage claimed exceeds £20 ; (6) in replevin where the 
rent or damage or the value of the goods seized exceeds £20 ; (7) in actions 
for the recovery of tenements where the rent or value of the premises 
exceeds £20 ; (8) in interpleader where the money or the value of the goods 
and chattels or the proceeds thereof claimed exceeds £20. 

By Leave : In the actions and matters (5), (6), (7), (8) mentioned above, 
whatever the amount claimed might be. 

iTvterlocutory orders have been held to be subject to an appeal to the 
High Court since the 1888 Act {Gilson v. Kilner, 69 L. J. 310). 

Appeals generally, — The words of sec. 120 are wide enough to include the 
very numerous cases in which jurisdiction is given by special statutes, and 
in The Delano, [1895] Prob. 40 ; 64 L. J. P. 8 ; 71 L. J. 544 ; 43 W. R 65, the 
Court of Appeal has decided that the section (subject to the limitations 
therein contained) gives an appeal in every action or matter that may come 
before a County Court, unless the Court is satisfied that the words of sec. 120 
were intended by the Legislature to be cut down. As to the manner of 
bringing the appeal, it would seem that even when the special Act gives an 
appeal by special case, there is also an appeal by notice of motion under 
E. S. C., Order 59, rr. 10, 18 {Kirkheaton Local Board v. Ainley, [1892] 
2 Q. B. 274 ; 61 L. J. Q. B. 812 ; 41 W. R 99 ; 67 L. J. 209). 

Appeal — procedure on — under the County Courts Act, 1888, and under 
such special statutes as allow an appeal, is regulated by E. S. C., Order 59, 
rr. 9-18. 

Security for costs of appeal may be ordered by the Divisional Court 
where the appellant or the next friend of the apfjellant is insolvent {Swain v. 
Follows, 1887, 18 Q. B. D. 585; 56 L. J. Q. B. 310; 56 L. T. 335; 35 
W. R 408). 

New Trial, — Where judgment is given in the defendant’s absence, the 
judge may grant a new trial on such terms as he thinks fit (s. 91). Th^j 
judge may also by sec. 93 in every case whatever, if he shall think just, 
order a new trial to be had upon such terms as he shall think reasonable, 
and in the meantime stay the proceedings; but notwithstanding the 
generality of these words, a new trial can only be granted on grounds 
which would be sufficient in law for granting a new trial in the High Court 
{Murtagh v. Barry, 1890, 24 Q. B. D. 632 ; 59 L. J. Q. B. 388*; 38 W. R 526). 

Order 31 provides the practice to be followed on the application for 
a new trial ; these Eules, as to notice at any rate, are only directory {Carter 
V. Smith, 1855, 4 El. & Bl. 696 ; 24 L J. Q. B. 141). 

Judgment, if reserved, dates from the day of delivery, and not from 
the day of trial ; and, subject to the right of appeal to the Highl^ourt, 
and the power of the judge to grant a new trial, all orders and judg- 
ments are final between the paries. All ordinary judgments and ordefe 
are entered by the re^strar in the minute-book "(Order 23. r. 1); judg- 
ments and orders against married women bei^ig entei^d as in ihe Supejior 
Courts (Order 23, ,r. l a). Special judgments or orders, if not agreed upon 
by the parti^ must be settled by the registrar, subject to the right to 
apply to the judge the same (Order 235 ^ 2). 
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^ Any judgment or order for the payment of money or costs must, subject 
^ any sp^ial order of the judge, be prepared by the registrar, and delivered 
w the bailiff, who shall post or otherwise send the same within twenty-four 
hours to the party to be served (Order 23, r. 6). 

Where judgment has been obtained for a sum not exceeding £20, 
exclusive of costs, the order may be for payment by instalments ; but in 
other cases, except the plaintiff consents to an order by instalments, 
payment shall be ordered forthwith, or within fourteen days ; all moneys, 
whether payable in one sum or by instalments, shall be paid into Court, 
not to the plaintiff (s. 105). 

Insta^ents are payable as directed ; if no direction, then the first is 
payable in twenty-eight days, and every successive instalment after a 
like period (Order 23, r. 8 a). 

The plaintiff may at any time after judgment obtain an order from 
the judge or registrar, ex parte for payment by instalments, or renewing 
23 instalments payable under a previous order (Order 

A judgment in the County Court does not carry interest , /i. v. Essex 
a 0. (C. A.), 1887, 18 Q. B. 1). 704 ; 56 L. J. Q. B. 315 ; 57 L. T. 643 ; 35 
W. E. 511). 

If default is made in payment of an instalment, execution may issue 
for the whole sum, including costs, remaining due; but until default 
in the payment of some instalment no execution can issue (s. 149). 

Sec. 153 enables the judge, at any time, if the defendant from 
sickness or other sufficient cause is unable to pay the debt, damage, or 
instalment, to suspend judgment and execution ; but mere inability to pay 
owing to want of means is not such a sufficient cause {Attenhorough v. 
Henschel, [1895] 1 Q, B. 833; 64 L. J. Q. B. 255; 43 W. R. 283; 72 
L. T. 192), 

Enforcing Judgments and Orders. — (a) By Execution against Goods . — 
Leave is required (1) where no payment into Court has been made by 
judgment debtor within twenty-four months, but leave may be obtained 
without notice to debtor (Order 25, r. 6) ; (2) where on a judgmeiit against 
a firm the creditor claims to issue execution against a person, as partner, 
who has neither admitted that he is, nor has been adjudged to be one; 
if the alleged debtor disputes liability, the question of liability must be 
flecided by the Court on motion (Order 25, r. 8) ; (3) where there has 
been a change after judgment, by death, assignment, or otherwise, in the 
parties entitled or liable to execution (Order 25, r. 9 a (1)) ; (4) where a 
husband is entitled or liable to proceedings upon a judgment or order for 
or against his .wife (Order 25, r. 9 a (2)) ; (5) where a party is entitled 
to execution against any of the shareholders of a joint-stock company, 
or against a public officer or other person representing such’ company 
(Order 25, r. 9 a (3)). In the last three cases leave may be applied for 
by affidavit, and an order may be granted by either judge or registrar, 
or an issue directed on terms to determine the rights of the parties (Order 
26 ,fMa). . 

2%e issue of the "warrant of execution in the nature of a writ of 
jfori facim ” to the high bailiff, and the formalities to be observed, are 

provided for by sec. f46. . ^ i hao ^ 

%.■ What goods ma’Skhe taken in execution sec. 147 decides; sec. 148 pro- 
Tides how securities are to be dealt with ; sec. 154, how goods ®re to be 
Bold; sec. 166, how execution can be superseded on payn^nt of debt ana 

costs; sec. 166, what the bliiliff is to do when any filaim made to the goods 

• • 
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seized. Under this last section it has been decided that where the ckima^ft 
does not make the deposit or give the security r^uired by the section, ai^ 
the bailiff sells, the purchaser obtains a good title to the goods, althou^ 
they were the property of the claimant at the time of the seizure (Goodloek 
V. Cou^ (C. A.), [1897] 1 Q. B. 558 ; 66 L. J. Q. B. 360 ; 45 W. R 369 ; 
76 L. T. 313). The claims of the landlord for rent out of goods taken in 
execution is governed by sec. 160, as 8 Anne, c. 14, s. 1, does not apply 
to goods taken in execution imder the warrant of this Court. 

Interpleader where claims are made to goods taken in execution is regu- 
lated by sec. 157, and by Order 27, excepting r. 13 a, which has already 
been noticed, awtey p. 534. 

Attachment of Debts, — By Order 25, r. 52, a creditor who has obtained 
judgment or an order for the payment of money may apply for the oral 
examination of the judgment debtor, and may, either before or after such 
examination, take garnishee proceedings to attach all debts owing to the 
debtor, such proceedings being regulated by Order 26 a. 

Prior to the passing of the County Courts Act, 1888, there was no 
appeal against a garnishee order (see Beswich v. Boffey^ 9 Ex. Eep. 315 ; 23 L. J. 
Ex. 89, and Mason v. Wirral HigJmay Boards 4 Q. B. D. 459 ; 48 L. J. Q. B. 
679 ; 27 W. R. 676) ; but sec. 120, and the interpretation given to " party ” 
by sec. 186, seem undoubtedly now to give an appeal in the cases mentioned 
in sec. 120. 

Equitable Execution, — The County Courts have now, by virtue of sec. 89 
of the Judicature Act, 1873 (except as regards interests in land), the same 
power of appointing a receiver by way of equitable execution as is vested 
in the High Court ; but a receiver ought only to be appointed when it is 
just and convenient and when there is some hindrance to obtaining ordinary 
execution by ordinary legal means {The Manchester and Liverpool District 
Banking Company Limited v. Parkinson (A. 0.), 1888, 22 Q. B. D. 173 ; 58 
L. J. Q. B. 262 ; 37 W. E. 264). If it is desired that land may be extended 
to satisfy, the judgment, if over £20, must he removed into the High Court, 
when it will have the same force as a judgment of the High Court. The 
practice as to receivers is governed by Order 13. 

Execution against Land and specific Chattels, — A judgment or order for 
the recovery of land is to be enforced by warrant of possession (Order 25, 
rr. 45-49) ; for the recovery of specific chattels by warrant of delivery (fhid. 
rr. 60, 51) ; see also sec. 52 of the Sale of Goods Act, 1893, and Forms 254, 
256, framed under the repealed provisions of the Mercantile Law Amend- 
ment Act, 1856. 

Imprisonment of Debtor, — The jurisdiction to commit can only be exer- 
cised where it is proved that the debtor has or has had s^nce the date of 
the order or judgment the means to pay the sum as to which he is in 
default. The practice in the County Court as to the issue, service, and 
hearing of judgment summonses is regulated by Order 26, rr. 13-39 a. 
See also Debtors Act, posty and Bankruptcy, ante. 

Attachment of the Person for Contempt, — The remedy by attachment is 
applicable to gases under sec. 4 of the Debtors Act, but is also one %f the 
means of enforcing obedience to all orders of the Court, whether final or 
interlocutory. See article Contempt of Court, antcyp, 314. 

The jurisdiction given by statutes other than tile County Courts Act, 
1888, is so varied, being in some cases exclusive, in gthers exclusive o^ly 
up to a named sum ; in some concurrent with the High Court, in others 
concurrent with justices ; in some limited in amount, in others unlimited ; 
that It has been thougj^t best to treat df these Aatutes alphabetically. 
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• As to appeals in matters decided under these statutes, see Anneals 
generally, ante, p. 637 . 

• The Btotutes enumerated in the following alphabetical list are dealt 
with only in so far as they bear on County Court jurisdiction. 

Adhi^l^ Jurisdiction. — The County Courts Admiralty Jurisdiction Act, 1868, 
c. 71 ; the County Court Admiralty Jurisdiction Amendment Act, 1869, c. 61 : 
Merchant Shipping Act, 1894, c. 60. > , ^ , 

A very limt^ jurisdiction in Admiralty was conferred upon County Courts by the 
Meiranant Shipping Act, 1862 (since repealed). It was not, however, until the passing 
of the above-mentioned 1868 Act that these Courts could be said to have had anv real 
Admiralty and maritime jurisdiction. By that Act, on the representation of the" Lord 
Ohaacellor, it was lawful, by Order in Council, to appoint any specified County Court 
to have such jurisdiction, and to assign to it, for Admiralty purposes, a district 
not necessarily coterminous with the district wherein it exercised its ordinary 
jurisdiction. ^ 

The jurisdiction so conferred has been extended by the 1869 Act and the Merchant 
Shining Act, 1894. 

For the names of the Courts from time to time appointed to have Admiralty 
jurisdiction, see the Annual County Court Practice, This part of this .cle deals, 
except where otherwise mentioned, with the jurisdiction of, and the praof ije and pro- 
cedure of, such Courts only. ^ 

Salvage, — Suits for salvage can only be entertained in County Courts appointed to • 
exercise Admiralty jurisdiction. The Merchant Shipping Act, 1894, s. 647, provides 
that d^pptes as to the amount of salvage, whether of life or property, and whether 
rendered within or without the United Kingdom (if not settled by agreement, 
arbitration, or otherwise), must be determined summarily (ibid.subs. 1), i.e.b^ County 
Court having Admiralty jurisdiction (ibid. subs. 4), in any case (a) where the parties 
agree, (b) where the value of the property saved does not exceed £1000, (c) where the 
amount claimed does not exceed £300 (ibid. subs. 1 ; see also 1868 Act, s. 3, subs. 1) ; 
other disputes as to salvage shall be determined by the High Court. Any claimant, 
however, who in that Court fails to recover £300 is only entitled to costs when the 
Court certifies the case was fit to be tried otherwise than summarily (ibid. subs. 2). 

For claims recoverable as salvage and for matters to be determined as disputes as to 
salvage, see Merchant Shipping Act, 1894, ss. 460, 513, 526, and 567. 

Salvage,, Apportionment o/.— Whenever the aggregate amount of salvage payable 
has been finally ascertained and a dispute has arisen as to the apportionment thereof^ 
there is jurisdiction in respect of services rendered in the United Kinoiom to any 
amount exceeding £200 ; and in respect of services rendered elsewhere to any 
amount (Merchant Shipping Act, 1894, s. 666). 

Towage and Necessaries. — The jurisdiction extends to claims not exceeding £150 
(1868 Act, s. 3, subs. 2). 

• KTogfes.— Jurisdiction in claims for wages not exceeding £150, given by s. 3, subs. 2, 
il the 1868 Act, is now limited bjr the Merchant Shipping Act, 1894, s. 165. A County 
Court having Admiralty jurisdiction, except in the four following cases, namely, (1) 
where the owner of a ship is adjudged bankrupt ; (2) where the ship is under arrest, or 
is sold by the authority of any Court having Admiralty jurisdiction ; (3) where the 
Court of summary jurisdiction, under the authority of the Act, refers the claim ; 

(4) where neither the owner nor the master of the ship is, or resides within, twenty 
miles of the placeVhere the seaman or apprentice is discharged or put on shore, has no 
jurisdiction except in claims exceeding £60, but such claims can be recovered in a 
County Court under its ordinary jurisdiction. For the numerous claims recoverable as 
wages, see Merchant Shipping Act, 1894, ss. 171, 174, 186, 193, 208, 232, 387, 411. 

Powar to rescind Contracts.— -ThesG Courts, in conmion with other Courts, have 
power, as an addition to any other jurisdiction, in any proceeding between an owner or 
maste&of a ship and a seaman or apprentice to the s^ service a^ing out of or 
incid^tal to their relation as such,*or in any proceeding instituted for the purpose, to 
rescind any contract between the above-mentioned parties, when, having regard to all 
ftrcumstances of the case, it is just to do so (ibid. s. 168). 

Damage to Cargo and The jurisdiction extends to claims not exceeding £300 

(1868 Act, s. % fluba 3), even where the damage to ships is caused by collision (1869 

A^ b. 4). • * 

Dangerous Goods improperly sent, Fwfdture o/. -Where dangerous goods are sent or 
carried, or attempted to be sent or carried, on board any vessel withaut bemg narked 
as provided, or without the provided lAtice, or under a jaise descnption, there is 
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jurisdiction to declare such goods to be forfeited, even though the owner of the goods 
has committed no offence under the Act, is not before the Cour^ and has had nd notice 
\ of the proceedings, or when there is no evidence as to the owtiership. of the goods (the 
Merch^t Shippmc Act, 1894, ss. 446-450). 

Uh or Hire of Shdps, — The 1669 Act, s. 2, confers jurisdiction as to claims made in 
relation to the use or hire of any ship, or to the carriage of goods in any ship, or as to 
any claim in tort in respect of goods carried in any ship, to any amount, where the 
parties by a signed memorandum agree to give jurisdiction to any specified County 
Court having Admiralty iurisdiction; otherwise, to an amount not exceeding £300. 
lliis jurisdiction has been held to extend to cases beyond the jurisdiction possessed by 
the Admiralty Division {The Alina, 1880, 5 Ex. D. 227). 

Transfer actions commenced in the County Court may be transferred to the 
Admiralty Division on motion (1868 Act, s. 6) ; and if during the progress of an action 
it appears that it could be more conveniently prosecuted in some other County Court, 
or in the High Court, the ju^e may order it to be so transferred {ibid, s. 8). 

Practice and procedure of County Courts having Admiralty jurisdiction is regulated 
by Order 39 B, made under the power given by sec. 36 of the 1868 Act. 

Appeal, — There is no appeal where the parties by a memorandum agree that the 
decree shall be final (1868 Act, s. 28) ; but if no such agreement, on questions of law 
there is an appeal against a final decree or order, whatever the amount involved may be, 
as sec. 120 of the County Courts Act, 1888, overrides the provisions of ss. 26, 31, of the 
1868 Act {The Delano (C. A.), [1895] Prob. 40 ; 64 L. J. P. 8 ; 43 W. R. 65 ; 71 L. T. 544) ; 
on questions of fact, however, the appellant has only the right of appeal given by the 
above-mentioned sections of the 1868 Act, namely, where the amount involved 
exceeds £50. 

The appeal lies to the Admiralty Division of the High Court. In cases arising 
within the jurisdiction of the Cinque Ports the appeal may also be to the CCurt of 
Admiralty of the Cinque Ports (1868 Act, s. 33). If the Divisional Court alters the 
judgment of the County Court, an appeal lies as of rmht to the Court of Appeal {The 
Dart (C. A.), [1893] Prob. 33 ; 62 L. J. P. 32 ; 41 W. R. 163 ; 69 L. T. 261) ; otherwise 
no appeal lies from the Divisional Court without leave. 

Agricultural Holdings Act, 1883, c. 61. — If for seven days after request from 
either party the referees appointed under sec. 9, subs. 6, fail to appoint an umpire, the 
County Court must within fourteen days appoint one (s. 9, subs. 9). Every appoint- 
ment notice and request must be in writing {ibid, subs. 10). By consent of the parties 
the above powers may be exercised by the registrar {ibid, s. 11). 

The costs of and attending the reference are subject to taxation by the registrar on 
the application of either party, and his taxation is subject to review by the judge 
(s. 20). 

Appeals from Awards, — Where the sum claimed for compensation exceeds £100, 
either party may, within seven days after delivery of the award, appeal against it to the 
judge of the County Court on any of the four groimds set out in sec. 23 ; the judge has 
power to remit the case to be reheard ; if no appeal, the award is final. 

The practice, on the appointment of a referee or umpire and on appeals against 
awards, is governed by Order 40. • 

By sec. 23 the decision of the judge is final, but at the request of either party he 
must state a case on any question of law for the opinion of the High Court ; the effect 
of the decision of the Court of Appeal in The Delano, [1895] Prob. 40 ; 71 L. T. 544, is 
believed to be that an appeal by notice of motion lies under sec. 120 of the County 
Courts Act to the High Court. 

Recovery of Compensation, — Where any money agreed, or awarded, or ordered on 
appeal to be paid for compensation, costs, or otherwise, is not paid within fourteen 
days after it is due, it may be recovered upon order made by the judge, as money 
ordered by a County Court under its ordinary jurisdiction to be paid is recoverable 
(s. 24). Where the landlord is only entitled to tie rents as trustee, the compensation is 
not recoverable against the landlord personally, but will be a charge on the holding 
(s. 31, subs. 1), which may be obtainea in. the County Court {ibid, subs. 3). 

Charge on thd^Holding of the Compensation paid ti Tenant, — A landlord, on pacing to 
the tenant the amount due for comj^nsation, or on expending money for improvements 
as provided by the Act, may obtain from the County Court a charge on the holding to 
the amount of the sum paid or expended (s. 29). Where thp landlord obtaining the 
charge is not absolute owner of the holding for Us own benefit, no insta^pient may be 
made payable after the time when such improvement will ^ve become exhausted 
(ibid,). 

Disputes in respect (1) of any distress having been levied contrary to the Act; (2) 
as to the ownershfjp of any stock distrained, e>r the pi^ce to be paid for fee^g Buch 
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(3) as to any otto mattw or tiling relating to a distress on a holding to which 
/ applies, —-may be Heard and determined by the County Court or by justices 

notice of motion lies to the High Court from a decision under 
this section farmer v. 67 L. T. 367 ; The Delano, supra). As to the right of 
tenants of the mortgagor to compensation from moitgagees who take possession, see 
Tenants* Compensation Act, 1890, post, p. 562). 

Alkali Works Regulation Acts, 1881 and 1892.— Sec. 22 of the 1871 Act gives 
Slf Court elsewhere, and in the city of London and liberties thereof the 

bneritrs Court, exclusive jurisdiction for the recovery of fines under these Acts. See 
Alkali Works, Recovery of Fims for Offences, vol. i. p. 224. 

Allotment and Cottage Gardens Compensation for Crops Act, 1887, c. 26.— The 
award under this Act is final (s. 16), and not subject to appeal. The money and costs 
^reed or awarded to be paid, after fourteen days, are recoverable by an order of the 
County Court judge of the district as an ordinary debt. See also Tenants* Compensation 
Act, 1890, post, and Landlord and Tenant. ' 

Allotment Extension Act, 1882, c. 80.--In case of default under rule 2 in the 
schedule, the County Court of the district has jurisdiction to fix the time for gi\ing the 
public notice, provided for by sec. 4, subs. (1). Under rule 4 in the schedule the said 
County Court judge may fix the time for giving the public notice, by trustees provided 
for by rule 3 in schedule. 

Army Act, 1881, c. 68. — By sec. 115 jurisdiction is conferred upon the County Court 
judge, in case of dispute, to determine the amount payable to the person Iio in case 
of emergency, and on the reiiuisition of any general or field offic^v commanding 
Her Majesty*8 forces, enforced by warrant of a justice, has supplied any carriage, animal, 
or vessel. The jurisdiction is conferred upon the judge, not the County Court, having 
jurisdiction in the place in which the carriage, animal, or vessel was furnished, or 
throu^i ’v^hich it travelled. 

Ballot Act, 1872, c. 33. — By this Act the County Court having jurisdiction in 
the borough or part thereof possesses with regard to municipal elections for the said 
borough the same jurisdiction over ballot papers used at sucli elections, as the House 
of Commons and the High Court possess with regard to mrliamentary elections 
(1st Schedule, Part II. rule 64) ; as to which, see 1st Schedule, Part I. rule 40, and ibid. 
rule 41, as amended by Part II. rule 64. 

A form of order will be found in R. v. Beardsall, 1876, 1 Q. B. D. 452 ; 45 L. J. M. C, 
167 ; 34 L. T. 660. An appeal lies from the County Court to the High Court (1st 
Schedule, Part II. rule 64). 

Bankruptcy Act, 1863. — Jurisdiction. — By sec. 92 the Courts having jurisdiction in 
bankruptcy are the High Court and Coun^ Courts, but the Lord Chancellor may from 
time to time, by order, exclude any County Court from having jurisdiction in 
bankruptcy, and attach its district to the High Court or any other CJounty Court, and a 
County Court not so excluded from jurisdiction has in bankruptcy all the powers and 
jurisdiction of the High Court (s. 100). The registrars of County Courts having 
jurisdiction in bankruptcy are given the powers and jurisdiction set out in sec. 99, 
subs. 2, subject to general rules limiting their powers ; subs. 3 grants further powers to 
ifeistrars in bankruptcy of the High Court ; the Lord Chancellor may, subs. 6, by order. 
Jrect any specified registrar of a County Court to have and exercise these additional 
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CommiWaZ.— Sec. 103, subsec. 5, gives the County Court power to commit under sec. 6 
of the Debtors Act, 1869, irrespective of the amount of debt ; the judge alone can exercise 
this power (s. 99, subs. 4 ; see vol. i. p. 521, Bankruptcy, Imprisonment under the Debtors 
A.ct\ • 

Appea/s.— By sec. 2 of the Bankruptcy Appeals (County Courts) Act, 1884, the 
appeal lies in bankruptcy matters to a Divisional Court, of which the judge to whom 
bankruptcy business is assigned sliall be a member. An appeal can only be made to 
Court of Appeal by leave of the Divisional Court or Court of Appeal (see vol. i. p. 620, 
Bankruptcy, Appeal and iie/ieaniif/s). 4.4.1.™ 

^ministration Orders.— The County Court hw exclusive jurisdiction to grant these 
orders fcee sec. 122, and rules and fgrms under the said section m Anmal County CouH 
Practice ; see also vol. i. p. 520, Bankruptcy, Administration Order, 
m See also Bankruptcy, vol. i. pp. 482-531. j tt* 1. 

Bills op Exchange ^ct, 1855, c. 67, h^ been repeaM as 
but is still imforce in the County Court. The scheme of the Act is ^ 
r^edies on bills of exahange a»d promissory notes ; by sec. 1 all actions on these 
riSix mSSu. Sf their Womto due my be W by a writ of eum^ 
in form given in Schedule A; the iWtiff, on filmg an ?»davrt of 

eem^ my, in me the defendept shaU npt have obtamed l^ve witMln twelve days to 
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appear, and have appeared (s. 2), sign judgment as in the form given in Sch^ule p. 
liOave to appear can (s. 2), on such terms as to security or otherwise as to t^ jud^ 
^y seem fit, be obtained on paying into Court the sum indorsed on writ or upw 
affidavit disclosing a legal or equitable defence, or such facts as would mahe it incumb^ 
on the holder to prove consideration. 

’^en leave to appear has been obtained and the defendant has duly appeared, the 
action proceeds in the same way as any other action, except that sec. 4 provides that 
directions may be given as to the custody of the bill sued on ; (2) that the plaintiff may 
be ordered to find security for costs, and the action stayed till he does so. The defendant 
may at the trial avail himself of any defence of which the facts admit. 

Bills op Sale Act, 1878, Amendment Act, 1882, c. 43.— Sec. 11 provides for 
the filing with registrars of County Courts of bills of sale given by persons residing 
or affecting chattds being within the County Court district (see Bills of Sale, 
vol. ii. p. 136). 

Borough and Local Courts op Kecord Act, 1872. — By sec. 6, where 
final judgment has been obtained in an action brought in a borough or local Court 
of record, or whei'e a rule or order of the judge has been made for the payment of 
moneys or costs, not exceeding £20, the said Court may send a writ or precept for the 
recovery of the same to the registrar of any County Court within the juriraiction of 
which the defendant may possess any goods or chattels, to be stamped by him and 
executed by the high bailiff, as if it had been issued out of the County Court. 

Brine Pumping (Compensation for Subsidence) Act, 1891, c. 40, s. 11. — If a 
compensation Board disallow a claim or any item thereof on the ground of want of 
title or interest, the claimant may (s. 27, subss. 1, 4), or if a Board allow a claim or 
any item thereof, any person assessed to the last rate made under the Act may, appeal 
to the County Court (s. 27, subss. 2, 4) ; but there can be no appeal if the amount 
claimed does not exceed £100 (s. 29). Compensation assessed under this Acttnay be 
recovered as a debt in the County Court within the jurisdiction of which the property 
to which the claim relates is situate (s. 26). 

Building Societies Acts, 1874, c. 42, and 1894, c. 47. — By sec. 4 of the 1874 
Act, ** Court ” means County Court of the district in which the chief office or place of 
meeting for business of the society is situate, and such County Court has jurisdiction as 
follows : — 

Default of See secs. 23 and 24 of 1874 Act, and Building Societies, vol. ii. 

p. 293. The procedure on applications against officers is regulated by Order 41. This 
jurisdiction is exclusive to the County Court. 

Winding up, — See sec. 32, subsec. 4, of the 1874 Act, and Building Societies, vol. ii. 
p. 298. 

Disputes. — As to jurisdiction of County Court, see 1874 Act, ss. 16, subss. 9, 34, 36, 
and 36, and Building Societies, vol. ii. p. 297. Proceedings (s. 36, subs. 1) are directed 
to be commenced by petition ; under subs. 2 should be by action, commenced by 
plaint and summons (see Order 41, rr. 1, 2, 3). 

Enforcing Decisions of Arbitrators. — By sec. 34 of the 1874 Act, where disputes are 
referred to arbitration pursuant to the Act and Buies, and an awara is made, it is final. 
Should either jMirty disobey the award, the County Court may enforce complian<}; 
on the petition of any person concerned. This jurisdiction is exclusive. 

Charitable Trusts Act, 1863, c. 137; Charitable Trusts Amendment Act, 
1856, c. 124; Charitable Trusts Act, 1860, c. 136; and Charitable Trusts 
(Recoverv) Act, 1891, c. 17. — As to the jurisdiction of the County Court under these 
Acts, see article Charity Commission. 

Note that the County Court may not vary or make any order conflicting with any 
decree or order of the High Court or judge thereof. A certificate of the Charity Board 
that in their judgment the gross yearly income does not exceed £50, determines the 
question of jurisdiction (s. 44 of 1863 Act). 

Each registrar must record in The Charitable Trusts Book ” all such proceedings 
^rder 48, r. 1), and transmit a copy of every order made to the registrar of County 
Court judgments. 

Appear— The Attorney-General may appeal within three months ; any othe#person 
must within one month give notice to the County Court and the Charity Board ; and if 
the Board certify tliat the ^p^l is reasonable, may proceed therewith, but the Board 
may require him to be bouna with two sureties, approved by the registrar, to indemnify 
the charity against costs, and to pay such costs as he may be ordered to pak 

Coal Mines Regulation Act, 1887, o. 68.— A County Court judge, sming withror 
without assessors, may be appointed to hold the inquiry as to managers, referred to 
in article Coal Mines, ants, vol. ii. p. 54; see also as to arbitrations, same article 
pp. 67, 68. • • , 
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1 Collecting Societies and Industrial Assurance Companies Act, 18d6, a 2a— 
j$y ^c. 1 tne Act applied to every friendly society or branch, whether r^sterra or un- 
r^Wtered (referred to as a collecting society), and every person or b^y of persons, 
wnetl^r corjwrate or unincorporate, granting assurances on any one life for a less sum 
tnan ±,20 (referred to as an industrial assurance company), as receives contributions or 
p^miums by means of collectors at a greater distance than ten miles from its rostered 
omce or principal place of business, and in case of an industrial society at periodical 
inte^als less than two months. Jurisdiction of the County Court extend to — 

Dilutes between these societies and any member or person insured, or any person 
. claiming through either of them or under the rules (notwithstanding any provisions in. 
the rules of the society or company to the contrary) ; may be settled by the County Court 
or a Court of summary jurisdiction according to the provisions of the Friendly Societies 
Act, 1896 (s. 7). o 1 

pmolution. — The Friendly Societies Act, 1896, es. 78-83, as to dissolution, under 
which the County Court have certain jiiri«iiction, apply to every collecting society 
except that in the case of such a society having branches, these sections shall apply 
without the consent of the central body of the society. See Friendly Societies Act, 
1896, DissolyHorij poat^ p. 547. 

Commons Act, 1876. — Jurisdiction. — Tlic Court of the district within which any 
common or part thereof is situate may, by sec. 30, hear any case relating to any 
illegal inclosure or encroacliment made, or to any nuisance impeding the exercise of any 
right of common arising, after the passing of the Act, and grant an injunc*l 'n or make 
an order for the remov^ or abatement. 

On giving security for costs to the satisfaction of the County Court, an appeal lies to 
the High Court, which may reverse, modify, or confirm the order of, or may remit 
with djf^ctions to, the County Court ; pending an app(‘al the order is suspended. 

Companies Act, 1862.— By sec. 126 the judges of County Courts who sit at places 
more than twenty miles from the General Post Office, were (amongst others) made 
commissioners for the purpose of taking evidence under the Act in cases where any 
company was wound up ; and the Court (see s. 81 for definition) may refer the whole 
or any part of the examination of any witness to such commissioner, who in the matter 
so referred to him has all the same powers as to the examining and punishing the 
defaults of witnesses, the production and delivery of documents, and allowing costs 
and expenses of witnesses, as the Court which made the order had. See Companies 
(Winding-Up) Act, 1890, infra. 

Companies Winding-Up Act, 1890. — Jurisdiction. — By sec. 1, subsec. 3, where the 
capital credited as paid up does not exceed £10,000, and the registered office of the 
company is situate within the jurisdiction of a County Court having jurisdiction in 
bankruptcy (Order of Lord Chancellor, 29th November 1890), a petition to wind up or 
to continue the winding up of a company under the supervision of the Court shall be 
presented to that County Court. The Court has, for the winding up, all the powers of the 
High Court (s. 1, subs. 6). The Lord Chancellor, or any judge of the High Court having 
jurisdiction under the Act, may at any time, for good cause, transfer to the High Court 
from the County Court, or from the High Court to the County Court, the winding up 

a company (Companies Winding-Up llules, 1890, r. 8) ; and for like good cause the 
judge of a County Court may transfer proceedinjra to any Court which has jurisdiction 
other than the High Court or a Palatine Court {wid. r. 9). 

Appeal. — None is provided for by this Act, but by sec. 124 of the Companies Act, 1862, 
to be read with this Act, an appeal lies from any order or decision in the winding up of 
a company in the same manner, and subject to the same conditions, as appeals in cases 
within its ordinary jurisdiction. 

For the law and procedure in winding up, see anie, p. 210. ..mi. 

Custom Laws Consolidation Act, 1876.— By sec. 284 the term “justice when 
tised in the Act sliall include County Court judge, who may therefore exercise the 
jurisdiction given by numerous sections to justices. See article Customs. 

Debtors Act, 1869. — Jurisdiction under sec. 5 is given to a County Court judge 
sitting in open Court, by an order showing on its face the ground on which it is 
to cdmBiit for default in payment df a sum of money ordered to be P^d by a Court, 
whether High Court or inferior Court, and whether over or under £50 (Bankruptcy 

Act, 1883, 8. 103 (4)). . , . * j 

In the County Court •the debtor making default in one of the six cases exceptra 
from the opeMtioii of sec. 4 of the Act, ought to be proceeded against by at^hment ; 
Be<A4 is amended as to Nbs. 3 and?4 of the above six caaes by Debtors Act, 1878, s. 1. 

As to imprisonment under the Debtors Act, see vol. i. p. 521. ^ 

Deeds op Arrangement Act, 1887, c. 57.— See article Bankrupjcy, vol. i. p. 529. 
The copy of the deed there refenied to is t<r be transmitted within three days. 

VOL. III. * • • 
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The rules under Deeds of Arrangement Act, 1887, prescribe the way in which the 
above-mentioned registrars are to perform their duties. ^ 

Employers’ Liability Act, 1880.— See Employers* Liability. q 

Employers and Workmen Act, 1875, c. 90.— By sec. 3 the County Court may, 
as an additional jurisdiction, in any proceeding having relation to any dispute between 
an employer and a workman, arising out of or incidental to their relation as such, 
exercise the following powers— ^a) It may adjust and set off claims one against the other, 
whether the same are liquidated or not, or are for wages, damages, or otherwise (subs. (1)) ; 
(b) it may rescind contracts on such terms as may seem just (sims. (2)) ; (c) where damages 
might be awarded for breach of contract, it may in lieu of all or part of such damages, 
with the consent of the plaintiff, accept from the defendant security for the performance 
of the unperformed portion of the contract (subs. (3)). The same section provides that the 
security shall be an undertaking of the defendant, with one or more sureties, that he 
will perform his contract ; and how the surety may recover any sum paid by nim with 
costs. 

‘‘Workman” is defined by sec. 10. 

See sec. 8 as to procedure on giving security, and Form 313. 

Explosives Act, 1876, c. 17. — By sec. 66 a Secretary of State may, amongst other 
persons, appoint a County Court judge to make a formal investigation into the cause of 
any accident caused by an explosion, or fire in connection with any explosive, or of which 
notice by sec. 63 is required to be given to the Secretary of State. The inquiry must be 
made in open Court, and the judge shall have all the powers of a Court of summary 
jurisdiction, in addition to certain special powers (s. 66, subs. 3), in regard to enforcing 
the attendance of witnesses, the production of documents, and other matters. 

Extraordinary Tithe Redemption Act, 1886, c. 54.— Any instalment of the rent- 
cliarge in arrear may be recovered by action in the High Court or County Court, in the 
same way and subject to like conditions that rent-charge in lieu of ordinary tithe is 
recoverable, or by entry upon and perception of the rents and profits of the land, subject 
to such rent-charge (s. 4, subs. 5). A rent-charge payable under this Act is not a 
tithe rent-charge under the Tithe Act, 1891 (see s. 9, "subs. 2, and s. 10, subs. 4, of 
that Act). 

Factory and Workshop Acts, 1891, c. 75 ; 1895, c. 37). — Sec. 7, subsec. 2, 
gives the County Court of the district jurisdiction to compel the occupier of a factory, 
at the instance of the owner, to contribute towards the expense of making provisions 
against fire as the sanitary authority may have obliged the owner to carry out. 

Finance Acts, 1894, c. 30; 1896, c. 28. — By sec. 10 of the 1894 Act, anyone 
aggrieved by the decision of the commissioners, whether on the ground of the value of 
any property, or of the rate charged or otherwise, may, on payment of or on giving 
security for the duty, aiipeal to the High Court (subs. 1)"; where the value, as alleged by 
the C/Ommissioners, of tlie property in respect of which the dispute arises does not exceed 
£10,000, the appeal may be to the County Court for the place in which the appellant 
resides or the property is situatcj, as if the County Court was the High Court (subs. 5). 
In every case there is an appeal as of r^ht to the Court of Appeal (s. 22 of the 
1896 Act). A dispute as to the proportion of estate duty to be borne by any property^or 
pierson, where the amount in dispute is less than £50, may be determined by the Couij^y 
Court for the county or place in which the person recovering the same resides or the 
property is situate (s. 14, subs. 2, 1894 Act). 

Proceedings in appeals under sec. 10 of the 1894 Act are regulated by Order 38 a. 

Fines and Recoveries Act, 1833 (see sec. 79, 80, 84). — ^An acknowledgment by a 
married woman under this Act may by sec. 184 of the County Courts Act, 1888, he 
received by a judge of a County Court in the same manner as by s judge of the High 
Court. The formalities to be oWrved are regulated by the three sections of this Act, 
and the High Court rules made in reference thereto. 

Friendly Societies Act, 1896, o. 25. — See Friendly Societies. 

Rec<yoery of Momysmyahle by — Sec. 31 gives jurisdiction to the County Court 

of thf^trict in which the member resides. 

D^avM of Offiem, — Sec. 54 gives jurisdiction to the County Court or to a Court of 
summary juri^iction, and the order of either sucb Court shall be final. ^ 

Disputes. — Decisions on disputes, in manner directed by the rules, may be enforced 
by the County Court. By consent the County Court may determine any dispnte 
directed to be referred by the niles to justices or to a Court of summary jurisdiction 
{ibid. subs. 5). If the rules contain no Erection as to, disputes, or wheie no decision is 
made for forty days after application to the society%r its bncnch for a reference imder 
the rules, the County Court or a Court of summary jiudsdictioii may determine the 
dispute ; but in^^the case of a society with branches the forty days shall not begin to r^ 
until application has been made in succession to all tjie bodies entitled under the rules 
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^ detqpmine the dispute, provided that the rules shall require no greater delay than 
three months between each successive determination (subs. 6). 

• Armlyaitiation of Socidieit . — By sec. 70, subsec. 7, in cases of amal^mation, any member 
of or any person claiming any benetit from the funds of any “friendly society,” may 
apply to the County Court of the district within which the chief or any other place of 
business is situate, for relief or other order, and the Court has the same powers as in 
regard to the settlement of disputes. 

Dissolution of Societias , — By sec. 78, subsec. 2, the remedy alretidy mentioned of 
members and others dissatisfied in the case of the amalmmation of “ friendly societies,” 
of applying to the County Court for relief, is given to tnose dissatisfied with the terms 
of a aissolution. 

Proceedings in (he County Court . — As to these, see sec. 94, and Order 41. 

For what is a “ friendly society,” see sec. 8, subsec. 1. 

Government Annuities Act, 1864, c. 43. — Sec. 10 of this statute gives the 
County Court sole and unlimited jurisdiction in the cases with which it deals. See 
Government Annuities. 

(^vernment Annuities Act, 1882, c. 51. — Sec. 10 of this enactment seems to give 
the County Court jurisdiction whatever the amount sued for may be. 

Guardianship oe Infants Act, 1886, c. 27. — The County Court of the 
district in which the respondents or any of the respondents reside (s. 9) may appoint 
a guardian or guardians to act jointly with the mother (s. 2). 

The said (3ourt may confirm an appointment under sec. 3, sulisec. 2 By sec. 3, 
- ' ’■ " * . the welfare 


the ni 0 tl>er, who may apply without next friend, the said Court may make an oracr as 
to the custody of the infant, and the right of access thereto by either parent, having 
regard to the welfare of the infant, and to the conduct of the parents and their 
wishes, and may vary or discharge such oi*der, and in every case may make such 
order respecting the costs of the mother and the liability of the father as w^y he j’list. 

The High Convt may, in its discretion, remove any miardian appointed by virtue of 
this Act, and appoint another guardian (s. 6), or, at the instance of nny party to an 



judge ^ 

^ The procedure iu the County Court is regulated hy Order 47, and in the 
High Court by the Kules of the Supreme Court (Ouardiaiwhi]) of Infants Acts) — ; 

Hosiery Manufacture (Wages) Act, 1874, c. 48. — I’enalties for illegal 
deductions from wages are to be recovered by the artificer, or any other P?^ 
suing for the same, in the County Court in the district where the ollence is committed, 

r**^So'^£dM**the ^peLities^ for illegal use of frames are recovered in the County 
f/ourt aforesaid (s. 4). This jurisdiction of the County Court is exclusive, and is 

not limited in amount. — See Hosiery Manufactures. T.t./.nxTui*v nf 

, Inclosure, etc.. Expenses Act, 1868, c. 89.— Apidications for recovery of 

expenses incidental to enfranchisement, etc., may be made to 

Anv valuer or other person who is m piissession of say document relati^ to 
^ ^indMuw and who falls to comply with an order by the commissioners to 

'^‘^iNDumiAWND Provident Societies Act, 1893, c. 39.-JuriBdiction i*^given 

^ 

(iSS). CP -!- ol th. wlira ( 
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IH8pwte8.~-Tlie County Court has exactly the same power over disputes, and H 
enforcing the decisions of arbitrators, as it has under sec. 68 of the Friendly Societies 
Act, 1896, which see. u 

The jurisdiction of ^e High Court would appear to be excluded as to all the above 
matters, save “ winding up.” 

Inebriates Act, 1879 and 1888. — A County Court judge for the district in which 
a “retreat” is situate may by order authorise persons to visit anyone detained 
therein ; and may on the report made to him discharge the detained person (s. 18, 
1879 Act). The 3879 Act, which expired, is continued by the 1888 Act. 

Inferior Courts* Judgments Extension Act, 1882, c. 31. — By* sec. *3 the 
registrar of an inferior Court (see Interpretation, s. 2) in England, Scotland, or 
Ireland may, after the time for appealing a^inst the judgment has elapsed, grant 
a certificate of such judgment in the form in the schedule to the Act ; upon the 
production (s. 4) of such certificate, purporting to be signed by the proper officer of the 
inferior Court, the registrar of the County Court must, on payment of the prescribed 
fees, register the same in the prescribed form, and all the reasonable costs of obtaining 
and registering such certificate shall be added to and recovered as if the same 
were part of the original judgment. Execution (s. 6) may then issue out of the 
Court in w*hich the certificate has been registered, against the goods of the defendant 
within the jurisdiction. 

Sec. 8 provides that costs are not, without an order of the Court, to be allowed 
in any action brought to enforce a judgment which might have been registered as 
above. 

For the practice on, and the fees payable for obtaining and registering the certificate, 
see Order 45, Forms 314, 315. 

Intestate Widows and Children Acts, 1873, c. 62 ; 1875, o. 27. — Wl^ere the 
estate of an intestate does not exceed £100, his widow or child or children, residing 
more than three miles from the registry of the Court of Probate, may apply to the 
registrar of the County Court within the district of which the intestate had had his last 
fixed abode, to fill up the papers required for a ^ant of letters of administration, and to 
swear the applicant and attest the execution of the administration bond. The registrar 
shall then transmit the same by post to the registrar of the Court of Probate having 
jurisdiction in the matter, who shall make out letters of administration and transmit the 
same to the registrar, to be by him delivered to the apidicant (1873 Act, s. 1). 

For the purposes of the Act the registrars of County Courts may exercise the powers 
of commissioners of Court of Probate {iUd. s. 4). 

By the 1875 Act, s. 1, the above Act, which applied only to men dying intestate, was 
extended to the children of poor intestate widows. 

Judicial Trustees Act, 1896, c. 35. — The jurisdiction under this Act may be 
exercised by any County Court judge to whom such jurisdiction may be assigned under 
this Act, and subject to the prescribed definition of the jurisdiction (s. 2). 

Rules may be made by the Lord Chancellor for assigning and for defining the 
iu^sdiction to be given to bounty Court judges (s. 4, subs. 6); Qiese rules have not yet 
been made. ^ 

Land Transfer Act, 3875, c. 87. — By sec. 114, for the purposes of the Asit 
“ the Court *’ means the High Court, Chancery Division, or the County Court, as may 
be prescribed by the general Rules ; where the County Court has jurisdiction it enjoys^ 
all the powers of the Chancery Division which may be exercised in open Court or in 
chambers. 

An appeal is given to the Chancery Division by sec. 116. 

Law op Distress Amendment Acts, 1888, c. 21 ; 1895, c. 24.’^— A general certi- 
ficate authorising a bailiff to act in any jmrt of England and Wales (r. 4 of 1888) 
can only be granted by a County Court judge (r. 3 of 1888) ; a special certificate may be 
grantea by the judge or registrar, and must specify the particular distress to which it 
applies (rr. 2, 3, of 1888). The certificate may at any time be cancelled or declared void 
by the judge (s. 1, 1895 Act). An applicant "for a certificate, who must be resident or 
have his principal place of business in the district of the Court (r. 1, 1896), not rated on 
a rateable valim of £25, may be required to find i^&curity in £20 for a generalf and £5 
for a special, certificate (rr. 9 and 10 of 1888). 

A general certificate requires to be renewed annually on or before the 1st Februafy 
(r. 2 of 1896), and a list of those in force shall be exhibited in the office of every "Court 
(r. 6 of 1896). , % 

Literary and Scientific Institutions Act, S864, c. P12.— The County Oeurt 
of the district in which the principal building of the institution is situated has 
jurisdiction to adjust the afTairs of the institution, or to direct proceedings to be taken 
m I3tte Chancery Division of the High dourt in eases of disputes (s. 29); and to 
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defa^t of J^e mem1>ers doing bo, what institution shall receive any 
surplus there may be (a 30). As to procedure, see Order 41. , ^ 

®80' 17 loans may be recovered in (bounty 
C u^, notwithstanding that sec. 16 provided for their recovei|i< by eilimnons before a 
justice 01 the peace; by sec. 18 the plaintiff society may reduce its demand to bring 
the same within the jurisdiction of the County Court, provided that the amount ordei^ 
to be paid must be accepted in full satisfaction of the debt. 

Local Government (Engla^ and Wales) Act, 1888, c. 41.— By sec. 76, with 
substitution of the County Council for the person from whom payment is claimed, and 
fourteen days for the period within which taxation may be claimed^ 
the County Court has exactly the same powers as under the Parliamentary Elections 
(Keturning Officers Act, 1875, and the Amendment Act, 1886, which see). 

Local Loans Act, 1875, c. 83. — Proceedings under sec. 12 for the appointment of a 
recmver may be taken in the County Court. Ly sec. 25 proceedings for tne rectification 
of the register, where the value of the security to which the application relates does not 
exceed £50, may be taken in the County Court. The practice is governed by Order 43. 

London Building Act, 1894, c. 163(Privatjs Act).— The award of a surveyor or sur- 
veyors under sec. 91, subs, p), is subject to an appeal to the County Court taken within 
fourteen days from the delivery of the award (ibid. subs. 2). If the appellant satisfies 
the judge that a sum exceeding £50, exclusive of costs, is involved, and gives security 
to prosecute his appeal and to abide the event thereof, proceedings shall be stayed, and 
the appellant may bring an action in the High Court {ibid» subs. 5). By - ;c. 94 the 
CouiiU^ Court judge may settle the amount of security to be given by ^' a'ldiiig owners 
and adjoining owners respectively ; in cases where consent is required to be given by, 
any notice to be served on, or any other thing done by any owner, and no owner can 
be fouj^djythe judge of a County Court may, by sec. 196, give such consent, cause such 
thing to be done, and di.spense with service of any notice. 

Where jurisdiction is by the Act given to a County Court, the Court may, by 
sec. 168, settle the time and manner of executing any work, and may put the parties 
upon such terms as the Court thinks fit. 

Anyone who fails to comply with any order, or who prevents a builder from 
complying therewith, is liable, by see. 200, subsec. 11, to penalties. 

By sec. 168 the same right of appeal as under the County Courts Act, 1888, is 
given. In cases coming within sec. 91, a party may either avail himself of this right 
of appeal or of the procedure under the fifth subsection of the siiid section. 

Lunacy Act, 1890, c. 5.— The powers of County Court judges as regards reception 
orders are dealt with in article Asylums in voL i. p. 371, Ttte Judicial Authkity Dejmed^ 
and passim. 

By sec. 132 the. judge of County Courts having jurisdiction in the place from 
which the lunatic is sent, may, wliere the value of the lunatic’s property is under £200, 
and no friend or relative is willing to manage such property, on application by such 
clerk or officer, authorise the clerk of the guardians or a relieving officer of the union 
to realise the property of the lunatic, subject to his rendering an account to the ju^ge 
qji the dealings with the said property {ibid, subs. 3). 

• By sec. 300 an order may be made by a County Court judge for payment to the 
guardians of any union of expenses incurred in relation to a lunatic. Apiilications for 
.orders under secs. 132 and 300 must be by petition (Order 42 B). 

Market Gardeners’ Compensation Aci*, 1895, c. 27, is to be construed as part of the 

Agricultural Holdings Act, 1883, as to which, see ttnfe, p. 542. , 

Married Women’s Property Act, 1882, c. 75. — Special jurisdiction is by this Act 
given to the Coun\v Court under sec. 11, to appoint trustees of jiolicies of life insuran^ 
effected by husbands for the benefit of their wives and children, and by wives for the 
benefit of their husbands and children ; and under sec. 17, to decide in a summary way 
questions between husband and wife as to the title to or possession of property. 

The judge of the district in which either party resides may, at the instance of either 


party or of any bank, company, or society in whose books the property in dispute 
standsijnake the order, subject to the right of appeal and the right of the defendant to 
remov^the case into the High Court given by the section, hor the procedure under 


Btand^,^iake 1 

remove the case iXAIA/ UIlO AJLAgAA vy\/»*s.w gj-.wu. .. 

the last-mentioned section, see Order 46. . j j oi 

♦ Matrimonial Causes Act, 1857, c. 85.-A protection order under se<J. 21 oi^ht, 
within ten days of the making thereof, to be entered with the registrar of the County 
Court within^hose jurisdiction the wife resides. This provision is not imperative, 
onflr directory {In re theVoods of Betty fhrfaday, 1862, 31 L. J. P. & M. 7). 

^EECHAOT Shipping Act, 1894, c. GO.-This Act gives jurisdiction m 
y tlnna and matters by some of ite provisions only to County Courts having Mnut^/ 
j^iXtion, and by other of its ?rovision#to aU County Cou^fs, m the exercise of*th«r 
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ordinary jurisdiction Vtlie former have been dealt with under Admibaltt JuRisDiGTioaf 
the latter are authorities ^see Pilotage, and sec. 610). The prScedure 

is governed A, which, thougn made under the provisions of a repealed 

statute, are cdjH|^^ by sec. 146, 

Court of ^-“Wfeidency of ’Courts of Survey, see Survey (Courts op),, 

ss: 487, 488, 491. The procedure is governed by the “general rules for Courts 
of Survey in the United Kingdom, 1876,” made under the repealed Act of 1876, but 
continued in force by sec. 746 (see Annual County Court Practice^ vol. ii.). 

The arrestment of foreign ship having caused injury to the TOoperty of Her Majesty 
or any of her subjects, found in any port or within three miles of the corat, until the 
owner or master of consignee of the said ship has made satisfaction for the injury or 
given security to abide the event of legal proceedings (s. 688). 

The rescission of contracts in any dispute between an owner or master of a sWp 
and a seaman or apprentice incidental to their relation as such. This power is in addition 
to and independent of any other jurisdiction (s. 168; and see anie, Admiralty Juris- 
diction). 

Cognisance of suits for the recovery of wages not exceeding £50. Such suits cannot be 
brought in any superior Court, nor as an Admiralty proceeding in any County Court, 
except in the four contingencies mentioned in the section (see Admiralty Jurisdiction ; 
Wages) ; in such suits County Courts and Courts of summary jurisdiction have sole 
jurisdiction (as to which, see sec. 141); Allotment notes may be sued upon in County 
Courts or Courts of summary jurisdiction. 

Municipal Elections (Corrupt and Illegal Practices) Act, 1884, c. 70. — By 
sec. 21, subsec. 6, the County Court for the district in which the election was held may 
allow claims to be sent in after fourteen days, and an expense to be paid after twenty-one 
days, otherwise such claims are barred, and such payments are illegal payments 
(ibid, subs. 1). 

Open Spaces Act, 1890, c. 16. — If the sanction of “the Court” is necessary to con- 
veyances under secs. 2 and 4, it may be given by the County Court in which any part of 
the open space may be situated (s. 2). 

Parliamentary Elections (Returning Officers) Act, 1876, c. 84, and Amend- 
ment Act, 1886, c. 67. — The candidate may, within fourteen days after the account is 
transmitted, apply in the city of London to the Lord Mayor’s Court, and elsewhere to the 
County Court, to tax the returning officer’s bill. From the taxation either party may 
appeal within seven days (s. 1, 1886 Act) ; when the claim, with vouchers, shall be trans- 
mitted to the prescribed taxing officer of the Queen’s Bench Division, whose taxation may 
be reviewed by the said Court. 

Partition Acts, 1868, c. 40 ; 1876, c. 17. — Under these Acts the County Court 
has concurrent jurisdiction with the High Court where the property to which the action 
relates does not exceed £500 (s. 12 of the 1868 Act). 

Proceedings must be by action commenced by plaint and sununons. 

Pharmacy Acts, 1852, c. 66 ; 1868, c. 121 ; 1869, c. 117.-— By sec. 12 of the 1862 
Act, and sec. 16 of the 1868 Act, the County Court is given exclusive jurisdiction for 
the recovery of penalties imposed by those sections. Actions for the recovery of penaltijs 
must be brought within six months after the offence (s. 13 of the 1852 Act). s 

Poor Law Amendment Act, 1848, c. 110.— By sec. 8 all relief granted by the 
guardians upon loan (see Poor Law Amendment Act, 1834, c. 76, s. 58, and Divided^ 
Parishes and Poor Law Amendment Act, 1876, s. 25) chargeable to the common fund of 
the union, or to any parish therein, may be recovered in the County Court of the district 
comprising the union, or the major part thereof, on the plaint of the guardian^ who 
may be heard by any officer appointed by them for such purpose. The jurisdiction is 
not limited to any amount. 

Private Street Works Act, 1892, c. 67. — Expenses of private street works not 
exceeding £50 may be recovered from the owner for the time being of the premises in 
respect of which they are due, in County Courts as simple contract debts (s. 14). 

Probate Acts (Court of), 1857, c. 77 ; 1868, c. 95. — By sec. 10 of the Act of 
1858, substituted for sec, 64 (repealed) of the 1867 Act, where the registrar of the princi- 
pal registry of (he Court of Probate is satisfied by affidavit that the testator or fttestote 
at the time of his death had his fixed place of abode in one of certain specified 
districts (Schedule A, 1857 Act), that the personal estate was under the value of £200, 
and that the deceased at the time of his death was not seised or beneficially entitled to 
any real estate of the value of £300, the judge of the Cognty Court having^ urisdiction in 
the place in which the deceased haa a fixed abode shafi have thi contentious jurisdiction, 
and authority of the Court of Probate, as td the grant and revocation of probate or letters 
of administratioi^ By sec. 57 of the 1867 Act^ Uie affidavit of facts giving the County 
Court jurisdiction is conclusive, unless disproved while the matter is pending. 
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♦ By sec. 46 of the 1867 Act, probates and administrations 
registrars (s* 13 of the 1857 Act) if it appears by affidavit th 
h^ a fixed place of abode within the district ; by sec. 47 the « 
for authorising grant of probate and administr^On ; by se<Va 
the grant of any probate or administration, the district rei^iRiiL 
for the directions of the judge of the Court of Probate, who may forbid furtlier proceedings 
by the mstrict registrar, and leave the party to apply, if within its jurisdiction, to a 
County Court or to the Probate Court. See also Intestate Widows and Children Acts, 
1873, and the Extension Act, 1875, ante, p. 548. 

Public Health Act, 1875, c. 66. — Costs and expenses incurred as provided by 
secs. 104, 106, can be recovered in the County Court it below £50 ; so by sec. 261 can 
demands below that sum which local authorities are empowered to recover in a summary 
mannet' (see ss. 150, 257). To all sums which can be recovered Biimmarily the limitation 
of time imposed by Jervis Act (11 & 12 Viet. c. 43, s. 11), viz. six months, applies in the 
County Court (Tottenham Local Board v. Botvell, 1876, 1 Ex. D. 514 (C. A.) ; 46 L. J. Ex. 
432), but not in proceedings to enforce a charge on land under sec. 257 (Tottenham Local 
Bowrd V. Romll, No. 2, 1880, 15 Ch. D. 378 (C. A.) ; 50 L. J. Ch. 99). In this later case the 
period of limitation begins to run from the completion of the works (Hornsey Local Board 
V. Monarch Investment Buildintj Society, 1889, 24 Q. B. I). 1 (C. A.)). 

Public Health (London) Act, 1891, c. 76, ss. 11 and 117, subs. 2, are respectively 
similar to ss. 104 and 261 of the Public Health Act, 1875, suftra. 

Railway Regulation Act, 1871, c. 78. — By sec. 7 the Board of Trade, v I m it con- 

* siders a formal investigation as to any accident to be necessary, may dva -jt that such 
investigation shall be held by a County Court judge, with the assistance of an inspector 
or assessor ; the j)owers and duties of the persons holding the investigation are therein 
fully ^t (>ut. 

Riot (Damages) Act, 1886, c. 38. — When the compensation claimed under this Act 
for damage by riot does not exceed £100, the County (lourt for any district in which any 
part of the police district is situate has exclusive jurisdiction (s. 4, subs. 2). The provi- 
sions of the above Act are applicable fur the recovery of comnensation by the owner 
of a vessel plundered or damaged by persons riotously assembled (Merchant Shipping 
Act, 1894, c. 60, 8. 516). 

Rivers Pollution Prevpjntion Acts, 1876, c. 75 ; 1893, c. 31.— By secs. 2, 3, 4, 5, of the 
1876 Act, i)ersous who pollute or knowingly permit (s. 1 of the 1893 Act) streams to be 
polluted are deemed to nave committed offences against the Act ; by sec. 10 such persons 
may be ordered to abstain from committing these offences by tbe County Court having 
jiinsdiction in such place, subject to such conditions as to the Court maV seem just. 
The County Court has exclusive jurisdiction therein; but sec. 11 empowers a plaint 
under the Act to be removed into the High Court by oixier of a judge of tliat Court. 
An appeal is given to either party aggrieved by the decision of the Court in law, or on 
the merits, or in res].»ect of the admission or rejection of evidence (s. 11). A penalty, not 
exceeding £50 a day, is incurred by disobedience of an order of the County Court, and 
may be enforced in the same manner as a judgment debt (s. 10). Two months’ notice of 
intention to take ])roceeding8 must be given (s. 33). 

% These proceedings are not of a criminal or penal nature, and complainants are entitled 
to discovery (In re Derbyshire County Council v. Mayor of Derby, [1896] 2 Q. B. 53, 297 ; 
74 L. T. 747). . 

* Sale op Exhausted Parish Land Act, 1876, c. 62. — If there is any disputed claim 
to an interest in the land, or if any person entitled to such interest be under legal, 
disability, and the amount of value in question does not exceed £o0, the local Board 
must direct proceedings in the County Court for the settlement of the dispute, or, where 
no dispute, tor the proper disposal of the amount (s. 3). 

Settled Land Act, 1882, c. 38.— By sec. 46, subsec. 10, the powers of the Chancery 
Division of the High Court may, as regards land not exceeding in capital value £600, or 
in annual value £30, and as regards capital money arising under the Act, or securities 
in which the same is invested, and as regards personal chattels settled or to be ^ttlea as 
in the Act mentioned, if not exceeding in value or amount £500, be wtercised by any 
Count^Court within the district whereof is situate any part of the laifU which is to be 
dealt with, or from which the capital money arises, or in connection with which the 
personal chattels to be dealt with in the Court are settled. Ihe 
rommenced bv petition (®rder 38, r. 1). The Act has been amended by the SetUed 

Acts, 18*4, c. 18, and 189<k c. 69. . 

« 0 LICIT 0 RS Act, 187i^ c. 28.-*By sec. 8 every question wapecting the validity m 
effect of an agreement between a solicitor and his client as to hw remunerotaTO may to 
examined into, enforced, or set aside, without any action, on motion or ^ 

judge of a County Court in whick the business or any port thereof w& done , or«f the 
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businesa was not done in any Court, and the amount does not exceed £50, by th| judg^ 
of a County Court whidi would have jurisdiction in an action on the agreement .Ajs to . 
these agreements, see^ article >SoLTCiTOR. # 

Stannaries OourtaXAbolition) Act, 1896, c. 46.— By sec. 1 the Court of the 
Vice-Ward^ of the Stannaries has ceased to exist, from the 1st Jahuary 1897, exce|>t 
for the purpose of concluding proceedings then pending ; and all the jurisdiction and 
^wers of the Court and its oihcers have been transferred to such County Courts as the 
Lord Chancellor may by order direct. The Lord Chancellor has, by order dated the 
16th December 1896, directed that the County Courts of Cornwall be the said Courts. 

The practice in matters so transferred is regulated by the County Courts^Stannaries* 
Jurisdiction) Buies, 1897. 

Succession Duty Act, 1853, c. 51. — By sec. 50 any person dissatisfied with the 
assessment of the commissioners ma}", if the sum in dispute in respect of duty on such 
assessment does not exceed £50, upon giving, within twenty-one days after the date of 
such assessment, notice of appeal in writing, and within a further period of thirty days 
a statement of his grounds of appeal, appeal to a judge of the County Court for the 
district in which the appellant resides, or the property is situated, who may adjudicate 
upon it in the same maimer as a judge of the Court of Exchequer. 

Telegraph Act, 1878, c. 76. — By sec. 4 any difference arising between the 
Postmaster-General and the authority having the control over streets or public, roads 
must be referred to the police or stipendiary magistrate having jurisdiction within the 
district ; or if there be no such magistrate, to the judge of the County Court for the 
district Either party dissatisfied with his award may within twenty-one days require ‘ 
the difference to be referred to the Bailway Commissioners. 

Tenants* Compensation Act, 1890, c. 57, is to be construed as one with the 
Agricultural Holdings Act, 1883, and the Allotments and Cottage Gardens Act, 1887 
(see antCy pp. 542, 543). 

Tithe Act, 1891, c. 8. — The tithe rent-charge, whatever its amount, is to be 
recovered through the County Court of the district in which the lands or any part 
thereof are situate, which has exclusive jurisdiction in the matter (s. 2, subs. 1). To 
enforce payment the tithe owner must file with the registrar a notice of application, with 
a, copy for each person to be served (r. 2, Forms 1, 2, 3). The registrar fixes the dajr for 
the nearing, ana serves on the owner one of the said copies and the notice prescribed 
(Form 4). When the occupier is liable to repay the owner, notice of such liability is to 
be given to the tithe owner, otherwise the owner cannot without a special certificate from 
the Court recover from the occupier (s. 2, subs 6, rr. 36 to 38). 

The tithe owner must file a copy of the occupier's liability notice with the registrar, 
who must then cause notices to be served on the occupier (rr. 46) ; proceedings may in 
certain cases be taken without naming the owner (r. 13). 

A respondent desirous of opposing an application must file, five clear days before the 
hearing, a notice of his opposition (r. 5), with the grounds of opposition. A ground not 
mentioned in the notice will not be entertained, except by consent or by leave of the 
Court (r. 11). The registrar shall the same day send notice thereof to the applicant 
(r. 5). If no notice of opposition is given, and the amount is not brought into Court* 
the Court shall make an order as hereinafter mentioned (r. 8). If the respondent give# 
notice of opposition, but does not appear on the hearing, the application may be granted 
without proof, but the same costs ^all be allowed as if a respondent had appeared , 

10) ; if the respondent appears, the case will be heard in the ordinary way (r. 57). 
The Act imposes no personal liability on the occupier or owner in respect of tithe 
(s. 2, subs. 9) ; if the lands are not occupied by the owner, the order must fina the amount 
due, and appoint a receiver of the rents and profits of the lands which* would have been 
liable to have been distrained upon under sec. 85 of the Tithe Act, 1836 (s. 2, subss. 1, ,3) ; 
if the lands are occupied by the owner the order must find the amount due, and instead 
of aj^ointing a receiver must appoint an officer to distrain in accordance with sec. 85 of 
the Kthe Act, 1836 ; if there be no sufficient distress, the officer must report to the 
appli(^t and to the Court (r. 24) ; the applicant’s remedy will then be under sec. 82 of 
the Tithe Act, 1836, to obtain passession of the lands (s. 2, subs. 2). - , 

The rules provide what is to be done when the%*eceiyer discovers that the owner is 
also occupier (r. 23, Forms 12-16), or that the lands are let at such a rent as will not 
enable him to recover the requisite sum from the occupier (rr. 29-31, Forms 22, 24). A% 
to rights and duties of receiver, see rr. 18-22. By sec. 8 this County Court also has 
jurisdiction to remit the tithe or some part thereof, wjnere the tithe paly able for the 
twelve months next preceding the day on which thi tithe i# claimed would excied 
.two-thirds the annual value of land us^ solely for agricultural or pastoral purposes, or 
for the growth of |iny timber or underwood (rr. 32-^35, Forms 5 and 25-27). 

By*sec. 6, subsec. 2, the County Court maj^ at the instance of the collector of a rate, 
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#rdeT owner of the land to pay, not only the amount of overdue rates out of the 
^thes ^yable by him, but also may make an order as to the payment of future ratesi 
either generally or for a time limited by the order. 

• By sec. 10, subsec. 4, the County Court has, under sec. 2, jurisdiction to m^e an order 
for the recovery of the consideration money and expenses incident on the redemption of 
tithes (B. V. Pai&rson, [1895] 1 Q. B. 31 ; 64 L. J. Q. B. 20 ; 43 W. R. 127). > 

As to costs, see sec. 5, and rr. 42, 43, 52. . , 

There is a right of appeal, not limited as to amount, to the High Court, ^ven by 
sec. 7, to any party dissatisfied with and aggrieved by the determination or direction 
of the judge in point of law or equity, or the admission or rejection of any 
evidence 

Trustee Act, 1893, c. 53. — Sec. 46 enacts that the provisions of the Act with 
respect to the High Court shall in their application to cases within the jurisdiction of a 
County Court include that Court, t.s. in their application to trust estates or funds not 
exceeding £500 in value (County Courts Act, 1888, s. 67, subs. 5), and to that extent 
therefore the County Court has jurisdiction in (1) the appointment of new trustees under 
sec. 25 ; (2) the making of vesting orders under secs. 26-40 ; (3) the receiving payment 
into Court by trustees of moneys or securities, even where the minority of the trust^s 
refuse to concur (s. 42 ; see also secs. 67, subs. 5, and 70 of the County Courts Act, 1888 ; 
see also jurisdiction under Settled Land Act, ante, p. 551). j* * • 

Proceedings must be commenced by petition in the County Court of the district 
within which the persons or any of them making the application reside ; the ;tractice is 
governed by Order 38. 






















